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legal authority existed in Oklahoma for the establishment of a sepa¬ 
rate law school for Negroes she should have asked lor implementa¬ 
tion of that authority rather than for admission to the white law 
school. The Supreme Court, in a brief unsigned order, held such a 
promise of future facilities insufficient. “The State.” it was said, 
“must provide . . . [legal education] for her in conformity with the 
equal protection of the Fourteenth Amendment and provide it as 
soon as it does for applicants of any other group.” Although Justice 
Rutledge thought that the Court’s order meant “that Oklahoma 
should end the discrimination practiced against petitioner at once 
. . . not by excluding all students . . . [but] by affording petitioner 
the advantages of a legal education,” the Court declined to inter¬ 
fere when the state court complied with the Court order by decree¬ 
ing that the University might either admit the Negro applicant or 
deny admission to all applicants until such time as a separate Negro 
law school might be opened. Fisher v. Hurst, 333 U.S. 147 (1948).] 

ATTACK ON THE PLESSY RULE 

Pressure to break down the wall of segregation in education 
gained in momentum in the years following World War II. The 
President’s Committee on Civil Rights, in its report To Secure 
These Rights, gave strong impetus to demands for improvement of 
minority conditions. In 1948, the national platform of the Demo¬ 
cratic Party included a committal to remedial action in the field 
of civil rights. Simultaneously, through Executive Orders and ad¬ 
ministrative action, the national administration sought to promote 
racial equality and to break down the segregation pattern. Thus the 
government filed a brief amicus curiae in the Restrictive Covenant 
Cases 4 and in the spring of 1950 the Attorney General and the Solic- 
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PREFACE 


The study of Constitutional Law is normally required of all hope¬ 
ful aspirants to the legal profession. It is also customarily included in 
the curriculum of college departments of political science. To find 
two entries of the same name in the academic sweepstakes invites the 
assumption that identity of title reflects sameness of substance as well. 
In some instances this may indeed be the case. But, .as Chief Justice 
Vanderbilt recently observed, there is a "wide gap in methods of 
thinking and in point of view between the practicing lawyer and the 
political scientist." The distinguished Chief Justice of New Jersey 
suggests in his stimulating lectures on Man and Measures in the Law 
that the difference in approach can best be perceived by intermin¬ 
gling with the fraternity of the other calling at their annual conclaves. 
To this one might add that, with increasing frequency and intensity, 
the difference might also be noted by attending a course in Constitu¬ 
tional Law, first in a law school and then as a political science offer¬ 
ing, or vice versa. 

Because legal education must concern itself primarily with the 
preparation of the student for his future vocation, the subject matter 
of Constitutional Law can, in a law curriculum, be only one of the 
several disciplines which it may be well to master in order, eventually, 
to be able to advise clients and win cases. It may be symptomatic that 
one recent casebook by an eminent law teacher in the field should vir¬ 
tually ignore dissenting opinions—an altogether reasonable proce¬ 
dure if one concedes the purpose to be vocational training. Nor is it 
surprising to discover that considerable emphasis is placed by another 
casebook editor on problems of jurisdiction and of approach to the 
Court arguendo. For the preparation of practicing lawyers this is un¬ 
doubtedly the most suitable introduction to the field of Constitu¬ 
tional Law. 

The student of political science comes to Constitutional Law with 
considerably different ends in mind. The pronouncements of the Su¬ 
preme Court become, for him, integral parts of the process of govern¬ 
ment in the United States. The nine men on that highest tribunal in 

vii 
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the land head one of the three branches of our government; to exam¬ 
ine into their work is to study a—peculiarly American—technique of 
political decision-making, to appraise and to assess a paramount 
method of social and political adjustment in our society. 

That is not to say that lawyers and law teachers are not quite as 
fully cognizant of the role of the Court in our political system. On the 
contrary, the rise of “realist” philosophies of law has given much im¬ 
petus to the interpretation of Constitutional Law in terms of social 
context rather than of legal formalism. What is suggested here is that 
the ends of legal education make it requisite and. perhaps, desirable 
to stress what the Court does and may do. while the nonvocational 
course can devote time and attention to the question of why the 
Court acts as it docs. 

The present collection of materials has been prepared with the 
needs of the general, non-law student in mind. The emphasis, it will 
be found, is not on the rendering of rules of law but on the raising of 
questions and issues. 

It may be well, at the outset, to indicate what this volume is not. 
I have not attempted to offer a clause-by-clausc annotation of the Con¬ 
stitution. Thus some topics dear to individual instructors' hearts may 
be found missing. It is my hope that these omissions will not be 
deemed disrupting, especially since their subject matter may be found 
more or less adequately noted in most textbooks in American Govern¬ 
ment. For ready reference to the current meaning read into any par¬ 
ticular phrase of the Constitution, Professor Corwin's The Constitu¬ 
tion and What It Means Today is of such standing and competence 
that it seemed superfluous to attempt a duplication. 

By contrast, this volume contains some materials not previously of¬ 
fered in standard collections. Indeed, I would venture to suggest that 
this departure from the tradition of Constitutional Law books is pe¬ 
culiarly adapted to the needs of political science instruction. The first 
and last chapters fall, in their entireties, into this class and, as I con¬ 
ceive them, may be used as the broad framework into which the case 
content of the other chapters can be fitted. Thus the opening sections 
offer summary considerations on the content and methods of Consti¬ 
tutional Law in the United States, including an introduction of the 
student to the terminology of legal cases. The closing chapter invites 
reflection on the place of the Supreme Court and of judicial review 
in our democracy; each reading here mirrors a different approach or 
emphasis while addressing itself to the same basic problems, to the 
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themes of which the preceding cases have been the variations and 
concretions. 

As to the selection of cases, I have consoled myself with the well- 
known adage that no textbook ever meets the demands of any teacher 
in full unless it be the author s, and he usually can think of improve¬ 
ments by the time his copy is in print. The present collection offers a 
goodly share of recent material, to include notes on cases decided at 
the end of the 1950-1951 session of the Court. On the other hand, the 
inevitable classics have not been omitted. Some of them are here be¬ 
cause, without them, modern decisions and the problems they repre¬ 
sent would lose much of their meaning: others have been retained 
because they display in especially sharp profile the characteristics of 
American Constitutional Law. Throughout, dissenting and concur¬ 
ring opinions will be found amply represented. In some instances, 
contemporary or historical comment has been added to highlight the 
significance of given decisions. Summaries of constitutional develop¬ 
ments have been resorted to. especially where the issues are no longer 
as keenly acute as some others. That my own estimate and value- 
judgment in that respect is weighted in favor of the problems of civil 
liberties today will be readily evident from even a cursory perusal of 
the Table of Contents. 

All case material used is identified in the body of the volume by 
reference to the official (U.S.) reports only. The Table of Cases, how¬ 
ever, gives full citations to the unofficial (L. ed. and S. Ct.) reports as 
well. In the editing of materials, spelling and punctuation of the orig¬ 
inals have normally been followed except that, for clarity's sake, I 
have elected to capitalize "Constitution" whenever and only where it 
refers to the Constitution of the United States, and similarly the word 
"Court" with a capital pertains to the Supreme Court of the United 
States only whereas "court" is used for all other judicial tribunals and 
for courts in general. Footnotes of the original have been omitted as 
a rule and, unless otherwise identified, all such notes are editorial 
addenda. 

Material not accompanied by a reference to the source has been 
prepared by me for this edition. The same is true of occasional notes 
that may be found contained within brackets. All other non-case ma¬ 
terial will be found to carry acknowledgments to the source and to the 
copyright holder with whose permission it is reprinted. 

My debts to individuals are so numerous that I can only indicate 
their general range without according tribute by name. My grateful 
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sentiments encompass a long list, extending to two continents, of chal¬ 
lenging and inspiring teachers in the fields of law and political sci¬ 
ence. My erstwhile fellow-graduate students at the University of Vir¬ 
ginia have contributed perhaps more than they could know. My 
teaching colleagues have given me the benefit of their encouragement, 
their criticism, and their indulgence in my preoccupation with this 
project. A number of young ladies have, at one time or another, ap¬ 
plied their stenographic skill to the manuscript in the making. Lastly, 
of course, the publisher's staff has done yeoman work in its expedi¬ 
tion. To all of them, I am sincerely thankful. 


Francis H. Heller 

Lawrence, Kansas 
September, 1951 
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Concepts and Methods 


1 . CONSTITUTION 

THE FUNDAMENTAL LAW 

It appears to be an integral part of American popular thinking 
that a constitution in the political sense, and particularly the Consti¬ 
tution, is a concept the meaning and import of which is rather 
generally accepted. Thus, a standard dictionary of considerable 
authority says that a constitution is "the fundamental organic law 
or principles of government of a nation, state, society, or other organ¬ 
ized body of men, embodied in written documents, or implied in 
institutions and customs; also, a written instrument embodying such 
organic law.”' The definition seems fairly descriptive of the term as 
it may be applied to American and British institutions. But does it 
convey a correct picture of, say, the Stalin constitution of 193ft? 
Could one, from reading that document, acquire a knowledge ol the 
basic principles of the Soviet government? Similarly, neither the 
German nor the Italian constitutions were formally discarded, yet 
who would claim that Hitler or Mussolini were guided by the funda¬ 
mental law or the principles of government which those documents 
embodied? 

One may further inquire whether the "fundamental organic law" 
always and necessarily coincides with the "principles of govern¬ 
ment”? In any case, just what is or is not "fundamental," what is or 
is not a "principle"? 

Merely to pose these questions is to illustrate the difficulty of 

1 Webster's Collegiate Dictionary, 5th ed., p. 218. 
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2 INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 

arriving at any one satisfactory definition of the term "constitution." 
Yet, of course, nation-states commonly possess instruments or insti¬ 
tutions which they denominate constitutions. The differences of 
form and content, the variations in permanence and stability, and 
other dissimilarities may render definition difficult but cannot 
obscure the fact that almost everywhere "constitutions" occupy a 
singular place in the organization of the political community. 

Much is usually made of the distinction between written and un¬ 
written constitutions, especially by American authors. The first 
observation that seems appropriate in this connection is to point 
out that the nomenclature is anything but felicitous. A "written" 
constitution, to be sure, usually consists of a single document in 
writing, with or without subsequent emendations, as the case may 
be. But it is hardly to be expected that all of the "fundamental law" 
or all the "principles of government" of the nation should be found 
in this document and there alone. Political reality will not be fet¬ 
tered by the written word; the needs and demands of peoples are 
not static; the boundaries between the "fundamental" and the 
ephemeral are rarely clear-cut. Customs arise and attain acceptance 
and observance fully as much as if they had been solemnly agreed 
upon by conventions or "founding fathers." Conversely, provisions 
placed on record by the constitution-makers may be sapped of mean¬ 
ing and significance through prolonged nonenforcement. American 
experience furnishes examples for both developments: note the 
extraconstitutional, yet no less commanding, traditions surrounding 
the election of the President, and, on the other hand, the quiet 
burial given the penalty provision of the Fourteenth Amendment. 

In speaking of "unwritten" constitutions it is similarly necessary 
to understand that, of course, there is no lack of written, recorded 
materials in such constitutions. Rather what the term seeks to con¬ 
note is that the instrument was not set down in writing by a deliber¬ 
ate "constituent” act, but that, as has been signally the case in Eng¬ 
land, it has grown from custom and tradition, some recorded, some 
literally unwritten. 

Thus the principal point of distinction between so-called written 
and unwritten constitutions devolves in effect upon the mode of 
their adoption. There are no known instances of a people deliber¬ 
ately choosing to live under an unwritten constitution, but such 
instruments have in every case been the result of an evolutionary 
process from absolute or autocratic governments. It is, of course, 
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entirely feasible for small groups to seize power and maintain them¬ 
selves in power without committing themselves in writing on mat¬ 
ters pertaining to its exercise. But large groups cannot operate in 
such a fashion; their very size requires recourse to representation, 
and the representative device, if it is to endure, necessitates deliber¬ 
ate agreement and decision. 

To assume that a people is free to choose between a ■written” or 
“unwritten” constitution is to neglect basic facts of political develop¬ 
ment. Constitutional arrangements are not entered into because of 
altruistic attachments to theoretical concepts; they arise to a large 
extent from the necessities of the situation and the political exigen¬ 
cies of the day. Whether they be reduced to writing at a given mo¬ 
ment or evolve through custom and accretion, constitutions are 
never elaborated in a vacuum. 

The same is true about the subsequent evolution of constitutions. 
Here some scholars, notably the late Lord Bryce, have sought to 
establish a classification of constitutions into "rigid” and “flexible” 
ones. Historical analysis seems to indicate, however, that whether 
or not a constitution should prove itself malleable is not necessarily 
dependent upon the stringency or laxity of its amending provisions. 
Neither immutability nor complete looseness could be assured by 
verbal enactments alone. For, as the story of the American Constitu¬ 
tion reveals, if the amending process is encumbered with difficulties, 
ways will be found for the attainment of modifications by other 
methods; and Great Britain’s constitutional history indicates that 
even where institutionalized obstacles are completely lacking changes 
may be slow in coming. 

What has been suggested here with regard to formal criteria of 
constitutions applies, probably with equal force, to the acceptance 
of constitutions as the fundamental law of the land. To one raised 
under the American Constitution that document’s declaration that 
it is “the supreme law of the land” may appear as a commonplace 
assertion. It needs to be recognized, however, that the prevailing 
acceptance of the Constitution as the fundamental law represents 
the extreme range when placed alongside the political mores of 
other nations. The practice in many another country acknowledges, 
in differing degrees, that the problems to which a constitution 
addresses itself are predominantly political in nature. To enshrine 
political objectives in the permanence of the law is, of course, always 
the hope and aim of the dominant forces. But that only those fea- 
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tures of a constitution are addressed as possessing legal character 
which have passed beyond the realm of partisan contest is the rule 
in most countries and as such exemplifies again that the definition 
of a constitution as "the fundamental organic law” is conceived with 
perhaps excessive emphasis upon familiar arrangements. Even 
within the United States, however, the general obeisance toward 
the Constitution commonly stops short of complete submission 
where political differences prevail. The argumentative lay usage of 
the term "unconstitutional" is not infrequently another way of say 
ing, not ‘‘illegal,” but "politically distasteful.” 

Of necessity, any constitution must be framed in general terms 
which permit of interpretation. Law. however, is predicated upon 
acceptance of norms. A constitution may thus well be defined as 
"law” or "supreme law,” provided it is not forgotten that as such 
the constitution represents an aim which may be approximated 
but that to the extent that it remains open to dispute and discussion 
its nature is essentially political. It is the fundamental law thus in 
so far and only in so far as it represents fundamental consensus on 
political arrangements. 

POWER AND RESTRAINT 

To repeat what has already been suggested above, no one defini¬ 
tion of the word “constitution” has as yet been generally accepted. 
The late Professor Edward McChesney Sait reported in his Political 
Institutions 2 that he had collected more than forty definitions of 
the word. C. J. Friedrich has suggested that most of the definitions 
thus far attempted fall into one of five broad categories. In three of 
these, "constitution” is defined broadly enough to be applicable to 
every form of state. These are: the Aristotelian concept (paralleled 
in modern days by Hegel) that the whole order of things in a polis 
(city-state) is to be known as its constitution; the notion that a con¬ 
stitution is a description in broad outline of the actual organization 
of the government; and the idea, found in Coke as well as Rousseau, 
that a constitution represents the basic legal conceptions of a com¬ 
munity. Friedrich says that "it is obvious that these three descriptive, 
general concepts of what a constitution is apply to all political com¬ 
munities, to a Fascist and Communist dictatorship just as much as 
to the United States or England.” 3 The two other types of usages are 

2 New York: D. AppleionCentury Co.. 1938. p. 311 n. 

3 Constitutional Government and Democracy, Boston: Little. Brown & Co.. 1941, p. 120. 
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more restrictive in nature: one is the purely formal definition of a 
constitution as a written document, and the other hinges on pro¬ 
cedural aspects and assumes a need of popular participation in the 
amending process. Neither of these latter categories of definitions 
appears too useful. As Lord Bryce observed, written constitutions 
become “developed by interpretation, fringed with decisions, and 
enlarged by custom, so that after a time the letter of their text no 
longer conveys their full effect."-' and thus the criterion of a written, 
assembled record is of no great utility. To exclude from the area 
of "constitutions” such an arrangement as the working basis of 
British government before 1911 because of the determining influence 
of a nonrepresentative body (the House of Lords) in its amending 
process is equally incongruous. 

Professor Friedrich suggests therefore that a constitution be de¬ 
fined by reference to its function. What is it that a constitution is 
expected to accomplish? The answer, we arc told, is that it is to 
provide regularized restraint of power. To be sure, prevailing usage 
in Anglo-American thought tends to contrast "constitutional” and 
"arbitrary,” to equate "constitutional government" and "limited 
government.” While a dictatorship may constrain its own exercise 
of power, if only by provisions lor the transmission of power 
through a line of succession, such self-limitations provide no more 
assurance of permanence and certainty than any other act of arbitrary 
power. Under such circumstances to speak of a "constitutional” basis 
of government may be agreeable to the broad definitions adduced 
by some of the scholars but fails to conform to the common under¬ 
standing of that term in our society. Prevalent notions as to the 
meaning of the word "constitution” consist most frequently, it is 
suggested, of some blending of the three elements contained in 
Professor Friedrich’s phrase—regularization, restraint, power. 

It should be noted that each of these three elements is essential 
to any useful application of this functional definition. Power must 
be restrained, but it must also be provided for and its structural 
allocation determined. Professor Edward S. Corwin has analyzed the 
functions of the Constitution of the United States as being "instru¬ 
mental” and "symbolic,” meaning that it was designed as an instru¬ 
ment for the exercise of positive political power and as a symbolic 

4 Studies in History and Jurisprudence, New York: Oxford University Press. 1901, 

vol. I. p. ia8. 
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expression of the limitations on that same power. 5 To varying 
degrees and in different methods, all constitutions in the Western 
world would appear to encompass these two functions. Restraint, 
of course, presupposes the existence of power to be restrained. The 
recognition of both elements suggests that neither can be absolute 
and their adjustment thus must be one of degrees. For just as un¬ 
restrained power is the rule of the despot so restraints which defeat 
all power spell the advent of social disorganization and anarchy. 

Lastly, the restraints on power as well as the provision for power 
should be regularized. The citizen as well as the government needs 
to know which exercises of power are permissible and which will 
not be allowed. It is inherent in the nature of man that he should 
seek certainty, that he should insist on knowing, with reasonable 
assurance, what conduct is expected of him. The significant rule of 
conduct is thus not necessarily that which is formally established 
and exalted, but rather that rule, whatever its source or form, which 
can be taken as a reasonable guideline for future action. Whether 
such a certain directive is found in a document called a constitution 
or in a formal legislative pronouncement or merely in the customs 
and usages of a people or its officialdom, in every case, if its func¬ 
tion is to establish regularized restraint of governmental power, it 
operates as a constitutional rule within the meaning of the defini¬ 
tion employed by Friedrich. 

2. LAW 

Crucial among all problems of political organization is that of 
the reconciliation of liberty and authority, or, differently expressed, 
the adjustment of individual and community interests. No aggrega¬ 
tion of humans (or animals, for that matter) can persist long without 
arriving at some rules for the conduct of its members. Modern man, 
living in an urban or at least increasingly nonagrarian society, 
largely takes it for granted that his conduct shall be restrained by 
multitudes of customs and of laws. He is perhaps less cognizant that 
his liberty, being the freedom from restraining rules, is consequently 
dependent upon the existence of some restraint. Robinson Crusoe 
did not rejoice in his absolute freedom, for liberty has meaning only 

5 "The Constitution as Instrument and as Symbol,” American Political Science 
Review, XXX <1936), 1071; see also Robert K. Carr, The Supreme Court and Judicial 
Review, pp. 54-98. and Carl B. Swisher, The Growth of Constitutional Power in The 
United States, pp. 3-5 and passim. 
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in relation to organized society and its rules. The nature and func¬ 
tion of these rules are therefore of central significance to the analysis 
and interpretation of that society. 

Political theorists from the earliest known days have addressed 
themselves to the problem of assessing the proper scope of the state's 
authority and the correlative obligation of the individual to accept 
that authority. Because the peaceful state exercises its authority 
through law, the inquiry tends to resolve into an argument over the 
nature and meaning of law. 

It would be entirely feasible to reproduce an imposing list of at¬ 
tempted definitions of law. One recent textbook 0 offers no less than 
forty-seven, without making any claim to completeness. Public ac¬ 
ceptance and veneration of the law is, of course, very succinctly 
expressed in the lines from Gilbert and Sullivan s Iolanthe: 1 he 
Law is the true embodiment of everything that s excellent, but 
such universal submission merely accentuates the need for an answer 
to the what and why. Yet the contest of the jurists remains at a stage 
where one can do little but list their answers, without declaring any 
one to be conclusive and final. 

Customarily and broadly speaking, most modern theorists of the 
law may be grouped into four schools of thought: 

1. The analytical school, also called Austinian. after the English 
jurist John Austin whose Lectures on Jurisprudence are the classic 
exposition of its views. Derived from the analyses of Jeremy 
Bentham, this theory had its most eminent exponents in America 
in John W. Burgess, for many years the chairman of the School ol 
Political Science, the first of its kind, at Columbia University, and 
W. W. Willoughby, whose teachings influenced three generations 
of students. Although developing his own conclusions in his Pure 
Theory of Law,” Hans Kelsen in our day builds heavily on Austin¬ 
ian foundations. The analytical jurists’ definition declares law to be 
“a command given by a political superior to a political inferior and 
enforced by material sanctions.” It will be noted that this on its face 
is an uncomplicated description which accords with the citizen’s 
experience. Common parlance personalizes "the law,” endowing 
it with an "arm,” a "hand,” "reach,” all implying an active agent 
which bids the citizen obey or suffer the consequences. 

2. The historical school received its primary impetus from the 

•Kenneth Redden, An Introductory Survey of The Place of Law in Our Civilization, 
Charlottesville, Va.: The Michie Co., 1946. pp. 1 1 -« 5 - 
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writings of the German Friedrich von Savigny. Sir Henry Maine 
was the most prominent English name in its ranks and James C. 
Carter its principal American exponent. These scholars, and others 
who belong to their school of thought, reject the idea of law as a 
command and assert that law springs from the customs of society, 
from the Volksgeist of a people. "No government,” said Carter, "ever 
made law in the sense of creating substantive legal rights and cor¬ 
relative legal duties ... it is the acceptance of the rules by society 
that makes laws and government." Law making by legislation is at 
best only reinforcement of custom, and unless the custom has re¬ 
ceived the acceptance of society no valid law can result. Carter wrote 
before the establishment of National Prohibition, the "noble ex¬ 
periment" which seemed to confirm his conceptions. 

3. The idealistic or philosophical school has found more adher¬ 
ents in Europe, particularly in Germany, than in the common-law 
countries. Kant and Hegel laid the foundations while Rudolf 
Stammler is the outstanding representative of this school in more 
recent years. The substance of the views of this school is based on 
the assumption of the existence of a metaphysical ideal "law," law 
which is intrinsically just and of which real laws are mere mani¬ 
festations, more or less valid, depending upon the degree of their 
approximation to the abstract ideal. 

4. The sociological school, while by no means unanimous in its 
conclusion, seeks to define law in terms of its application to society. 
The German Rudolf von Jhering, the Frenchman Leon Duguit, and 
the American Roscoe Pound have produced the principal formula¬ 
tions of this concept. Pound entitled a highly significant series of 
lectures Social Control Through Law, indicating that he conceived 
of law as an instrument for social control, a method of adjusting 
social conflict. 

Even these extremely cursory summaries of juristic theories should 
permit the conclusion that each view in turn remains open to criti¬ 
cism. The most contentious point, by and large, is the evaluation ol 
the place held in a given theoretical conception by the common law. 
that is, of the body of rules of English (and American) law derived 
from the decision of the judges. 7 If, as the philosophical school 
would hold, there exists an abstraction of "law," or, as the historical 

7 The English law came to be known as "common,” i.e., common to all England, 
after royal judges provided a degree of uniformity of justice unknown in pre-Norman 
days. Common law is distinguished from "civil" law. the Roman system, where uniform 
ity is aimed at by the promulgation of presumably all-inclusive codes. 
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school argues, law presupposes acceptance of customs by society, then 
judges are but the discoverers of a pre-existing rule. Analytical as 
well as sociological jurists view the judge as a lawmaker himself, at 
least potentially so. The follower of Austin would address the judge 
as the "political superior" of his analysis, or as the agent ol that 
superior. The sociological school, with varying degrees of candor, is 
inclined to place the judge on the same level with the legislator as 
determinant of policy and manipulator of control. Oliver Wendell 
Holmes, who himself might have disdained the label of any par¬ 
ticular school of thought, offered a test of pragmatic simplicity: 
"The prophecies of what the courts will do in fact, and nothing 
more pretentious, are what I mean by law." 8 The skeptical impli¬ 
cation of this formula has more recently been spelled out in varying 
degrees of bluntness by such writers as Karl Llewellyn (Bramble 
Bush), Jerome Frank (Law and The Modern Mitul, Courts on 
Trial), and others, who are usually referred to as realists and who 
emphasize the uncertainty of the law and the personal element in 
adjudication. 

While realism and sociology are the most recent formulations of 
juristic theory they have not by any means displaced the earlier 
schools. Nurtured on such ideas of natural rights as arc expressed, 
for instance, in the Declaration of Independence, the concept of law 
as a pre-existing norm retains vitality in this country in particular. 
The jurists’ debate thus continues inconclusive. 

3. CONSTITUTIONAL LAW 

To offer a definition of the term "constitutional law" that might 
be found of general applicability seems to present insurmountable 
difficulties if one considers the lack of agreement on the meaning of 
the two component parts of the phrase. Indeed, a recent panel of 
prominent scholars of "public law," a field which, by definition, 
embraces constitutional law. could agree only to disagree on the 
specific boundaries of the subject matter.® 

Professional and academic practice has, however, diminished the 
range of useful definitions. In its narrowest application, the term 
"constitutional law" in the United States includes those decisions of 
the federal Supreme Court which apply and interpret the written 

8 Collected Legal Papers, New York: Harcourt. Brace & Co.. 1920. p. 173. 

0 Ernest S. Griflilh. ed.: Research in Political Science. Chapel Hill: University 0/ 
North Carolina Previ. 1918. pp. $.\ IT. 
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language of the national Constitution. In a broader sense, it can be 
held to cover all those rules which, to revert to Friedrich s terminol¬ 
ogy, regularize restraints of power. In the latter case, not only 
Supreme Court decisions but Acts of Congress, Presidential orders, 
rulings of the Attorney General and of administrative boards, deci¬ 
sions of lower courts, etc., are part of the "constitutional law" of the 
United States. 

The minimum content of American constitutional law consists 
thus of judicial material. Even if the scope of the definition is ex¬ 
panded, the preponderance of material would still be found in the 
court reports. 

The "American doctrine of judicial supremacy” (a term coined 
by Charles G. Haines and the title of his classic volume on the 
subject) 10 has placed the judiciary in a uniquely dominant position. 
It is, of course, axiomatic that the determination of the breadth and 
extent of power in a state is an essentially political question, but the 
Constitution of the United States proclaims itself as the supreme 
law of the land. It follows that American usage has vested with legal 
character, and treated as legal, issues which are in fact political in 
nature. "American constitutional law is primarily political theory 
dressed in lawyers’ language, and . . . the justices of the United 
States Supreme Court, when they act in constitutional law cases, 
deal with juristic theories of politics." 11 

Not all of the business of the Supreme Court, of course, falls into 
the category of constitutional law. Indeed, in the Court’s first century 
in particular, it heard more cases of general, nonconstitutional 
impression than constitutional ones. In all cases, though, the tech¬ 
nique of the Court is that of the law. 

The student of politics, who seeks to grasp the varying import 
of the Constitution, is thus confronted with a specialized method 
which must be assimilated and penetrated if he is to reach his goal. 
The technique of the law is as fully of the warp and woof of consti¬ 
tutional law as are the political elements of the issues, their historical 


Berkeley: University of California Press. 1914; 2nd rev. cd., 1932. 

11 Earl Latham, "The Supreme Court as a Political Institution." 31 Minnesota Law 
Rcviexu 205 (1947). Similar insight was revealed by James M. Beck: "...The Supreme 
Court is not only a court of justice but in a qualified sense a continuous constitutional 
convention. It continues the work of the convention of 1787 by adapting through 
interpretation the great charter of government, and thus its duties become political, 
in the highest sense of the word, as well as judicial." The Constitution of the United 
States, New York: George H. Doran Co.. 1924, p. 221; italics added. Beck was Solicitor 
General under Harding and Coolidge. 
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significance, and. last but not least, the judges whose task it is to 
decide them. 

4. THE TECHNIQUE OF LAW 

Not so many centuries ago. it one Englishman claimed to have 
been injured or wronged by another, the issue of innocence or guilt 
was decided by recourse to various quaint forms of procedure col¬ 
lectively known as the ordeal. The essence of this method was an 
appeal or challenge to the Deity to announce on which side justice 
was to be found. Whatever the decision, the individual, whether 
accuser or accused, was not presumed to affect its course. 

In our day the individual who seeks redress for injury or loss of 
property or freedom is no more expected, nor any more likely, to 
help himself. Although the priestly interpretations of a divine 
oracle have been replaced by the findings of ‘ twelve men. true and 
sworn" or by the ratiocinations of specialists in the settlement of 
controversies (called judges), the procedures employed to appeal to 
these arbiters are so largely removed from lay conceptions that it is 
normally necessary to employ a man trained in this special technique 
to champion one's cause in the courts of law. 

Yet the barrier that seemingly separates the layman from the law¬ 
yer consists of no more than words and a (frequently acquired) 
adeptness in their use. The tools of the law are verbal symbols, the 
technique of the law primarily manipulation of these symbols. 
Holmes' immortal phrase that "the life of the law is not logic, but 
experience" might perhaps be paraphrased: the life of the law is 
experience, the way of the law emulates logic. 

For, whatever philosophy of law one may choose to adopt or fol¬ 
low, the central element of law is that it provides rules of conduct 
for the members of a given community. The idea of a rule connotes 
certainty and constancy. But the decision of a given controversy 
does not become a rule unless it is followed in subsequent like situa¬ 
tions. unless it is accorded the strength of a precedent. The lawyers 
speak of the principle of stare decisis (meaning "to stand by that 
which has been decided") which demands that prior decisions should 
be followed in like cases. 

On the face of it. that appears to be a fairly simple proposition. 
It would only be necessary for a lawyer to find the applicable prec¬ 
edent and the entire issue would be settled. In fact, however, no 
two situations are ever entirely alike. To drive a car at sixty miles 
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per hour might be appropriate on a four-lane concrete highway, 
but it is not on a single-lane dirt road. What then of the man who 
proceeds at such a speed on a two-lane, black-top road? Is that more 
like the situation on the four-lane turnpike or on the narrow dirt 
road? Obviously, if the speed of the car is going to determine guilt 
and liability, one party will argue one way and one the other; each 
will urge that the case fits this or that line of precedents, rule A or 
rule B. You are, in effect, dealing with competing analogies. Even 
though formal logic decries the use of imperfect syllogisms, the 
matching process frequently takes this form: 

a. Major premise: "60 m.p.h. is a reasonable speed on wide, hard-sur¬ 

faced roads." 

Minor premise: "A two-lane, black-top highway is a wide, hard-sur¬ 
faced road." 

Conclusion: "60 m.p.h. is a reasonable speed on a two-lane, black¬ 

top highway." 

b. Major premise: "60 m.p.h. is too fast for narrow roads." 

Minor premise: "A two-lane road is a narrow road." 

Conclusion: "60 m.p.h. is too fast on a two-lanc road." 

The major premise in each instance is, we assume, an established 
rule of law, buttressed by decisions that can be adduced as prece¬ 
dents. They limit, as it were, the range within which the new rule 
is to be found. 

Now let us assume that the court decides that sixty miles per hour 
is a safe driving speed on a two-lane, black-top road. Presumably 
that sets a rule for the conduct of motorists on such roads. A little 
later an accident occurs and once again the question is one of safe 
driving speeds. Let us assume that all the facts are the same; but in 
the first case the vehicle involved was a passenger car and in the sec¬ 
ond case it was a truck. Does the rule apply? We know, of course, 
that in practice highway traffic is closely governed by statutes, i.e., 
rules established by the legislature. Our illustration aims, however, 
not at the content of any particular rule, but at the methods courts 
use when confronted with a case. The example could be continued 
without end: the condition of the road, of the car, the driver’s ex¬ 
perience or lack thereof, the weather, the time of the day, the density 
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of the traffic, etc., etc., all may yield bases for distinguishing one 
situation from another apparently identical case, thus permitting an 
escape from the rule of that case. To be sure, in a multitude of cases 
the courts are content to follow what seems to be the nearest appli¬ 
cable rule. In every instance, however, the question is: Docs this 
(or that) rule fit the facts? (Or, conversely, do the facts fit the rule?) 12 

A distinction needs to be made here between trial courts and 
appellate courts. It is in the trial court (the court of ‘first instance") 
that disputed facts are brought to settlement. The jury, or in its 
absence the judge, decides what happened and whether, within a 
given rule of the law (on which the judge instructs the jury), these 
facts constitute guilt or innocence of the accused. If the judge has 
erred, either in the conduct of the trial or in the choice of the rule 
of law on which he instructed the jury, the way may be open to 
appeal the case. (Almost everywhere the grounds for appeal arc now 
specified by statute.) 

An appellate court does not concern itself with questions of fact. 
No witnesses appear to testify, no jury is present to decide what 
took place. The court accepts there what has already been settled 
in the trial court. The appellate court deals with questions of law. 
Did the trial judge properly exclude such and such testimony? Did 
he act correctly when he overruled that objection? Did he properly 
instruct the jury? Was the rule he followed in keeping with prin¬ 
ciples of higher order (c.g., the Constitution)? Of course, these and 
the host of other questions that could be raised are not all opened 
up; appellate courts examine only those points on which it is alleged 
that an error has been committed in the lower court. 

Frequently the parties to a dispute will not even be present in 
the appellate court. And properly so; for what goes on here is strictly 
lawyers’ work. It is a matter of using words which former decisions 
of the courts have endowed with authority to fashion an argument 
that would accomplish one's ends. Lawyers customarily gather the 
precedents on which they expect to rely in written briefs which arc 
submitted in advance of oral argument. When the judges of an ap¬ 
pellate court hear the lawyers for each side in verbal exchange, they 
have thus already been acquainted with their respective lines of 
reasoning. In effect, each side has told them: "We want you to decide 
for us and here is why!" Some judges have been known to lean very 


12 Edward H. Levi's brief Introduction to Legal Reasoning. Chicago: University of 
Chicago Press. 1949. has most helpfully sharpened my formulation of these paragraphs. 
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heavily on the reasons furnished by counsel while others have hewn 
their own paths to their own solutions. 

How, then, do the judges arrive at their choice? Because one's 
conception of the function of the judge is intricately interwoven 
with one's notion of what law is. there has been little if any agree¬ 
ment on the answer to this question. The late Justice Cardozo, whose 
lectures on The Nature of the Judicial Process' 3 are as stimulating 
as they are illuminating, formulated four methods by which judicial 
choices may be materialized: "The directive force of a principle 
may be exerted along the lines of logical progression: this 1 will call 
the rule of analogy or the method of philosophy: along the line of 
historical development; this I will call the method of evolution; 
along the line of the customs of the community; this I will call the 
method of tradition; along the line of justice, morals and social 
welfare, the mores of the day; and this I will call the method of 
sociology." 14 It should be noted that Cardozo's first method, what 
he designates as the method of philosophy, coincides with the normal 
techniques of the law. It is thus the method most easily resorted 
to, though its use in the articulation of a judicial choice should not 
obscure the possibility that the inarticulate premises upon which 
the decision is founded may have been motivated by elements of 
any one or more of the other methods. 

What appears in the recorded statement of a court's reasoning is, 
of course, not necessarily conclusive proof of cither the methods or 
the causes by which the decision was reached. Yet in the absence of 
adequate biographical, and even psychoanalytical, data it is usually 
necessary to accept the record as it stands. 

Appellate courts habitually reduce their decisions and reasons to 
writing. In these opinions they customarily state as much of the 
facts as appears pertinent and then state the reasoning by which 
they have reached their decision. The decision is the adjudication 
by the court of the particular controversy at the bar; the judgment 
of the lower court is affirmed or reversed or the case sent back (re¬ 
manded) with instructions (other formulae may be used): the court 
determines "who gets the money.” 

The process of reasoning will, of course, hardly ever be stated in 
the form of naked syllogisms. Indeed, while expounding his reasons, 
the judge may even enunciate rules on points that are not necessary 

13 New Haven: Yale University Press. 1921. 

14 Op. cit., pp. 30-31. 
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to the decision of the particular case. In legal language such judicial 
‘‘asides'* are called obiter dicta, or simply dicta (singular: dictum). 
Because they are not really the result of the determination ol con¬ 
troversies they arc not accorded the same standing as rules derived 
from the decision of a case. A dictum, and even more so a series of 
dicta, may indicate a trend of judicial thinking, but it does not estab¬ 
lish a principle in law. 

If the judges of an appellate court do not reach unanimity on 
a decision or on the reasons therefor, more than one opinion may 
be delivered in a case. Those who disagree with the decision reached 
by the court's majority will dissent and may state their reasons in a 
dissenting opinion. A judge (or judges) who joins in the result of 
the case but disagrees with the majority reasoning may concur and 
may state his views in a concurring opinion. 

The full opinions of the appellate courts, sometimes accompanied 
by excerpts from counsel's argument, are printed in the law reports 
of the respective jurisdiction. The ofTicial reports ol the United 
States Supreme Court are the United States Reports (abbreviated 
U.S.) of which between two and three volumes usually comprise the 
work of one term (October till June). The first ninety volumes of 
the series are known by the name of the reporter and cited this way: 

Volume 1-4 (1789- 1 ® 00 ): *“4 Dallas (Dali.) 

Volume 5-13 (1801-1815): 1-9 Cranch (Cr.) 

Volume 14-25 (1816-1827): 1-12 Wheaton (Wheat.) 

Volume 26-41 (1828-1842): 1-16 Peters (Pet.) 

Volume 42-65 (1843-1860): 1-24 Howard (How.) 

Volume 66-67 (1861-1862): 1-2 Black (Bt.) 

Volume 68-90 (1863-1874): 1-23 Wallac t(Wall.) 

Beginning with Volume 91 the official reports are cited as 91 U.S., 
etc. (In all legal work the volume number is cited first, followed by 
the title, and then the page number: 4 Blackstone. Commentaries 
1370: page 1370 in volume 4 of that work.) The opinions of the 
United States Supreme Court are also privately reprinted, usually 
one volume containing the decisions of one term, in the Lawyer s 
Edition (cited as L. ed.) and in the Supreme Court Reporter (S. Ct.). 
References to Fed. or F. are to the Federal Reporter, containing the 
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decisions of the lower federal courts to 192.}. Thereafter these deci¬ 
sions are collected in Fed. (2d) or F. (2d) (Federal Reporter, second 
series) except that since 1933 the federal district-court decisions arc 
published separately in the Federal Supplement (F. Supp.). Abbre¬ 
viations of the state's name are used for citations to the reports of 
the various state supreme courts. 

The student may consult the full text of opinions in the official 
reports but he is more likely to be using selections arranged espe¬ 
cially for instructional purposes. It is important to bear in mind 
that so-called casebooks (and inasmuch as it uses cases the present 
volume is to be included in this caveat) are the results of eclectic 
sampling. This process begins in the trial court, the record of which, 
of necessity, mirrors the facts as seen through the eyes of the jury 
or the judge. The opinion of the appellate court renders that 
tribunal's understanding of the trial court record; and the casebook 
extract adds, of course, the (intentional or unintentional) emphasis of 
the editor. With these limitations in mind, the student's first task 
must be to find out what happened, what the facts of the case are. 

The next step is to ascertain what legal question was raised by the 
facts. Inasmuch as all cases considered in this volume pertain to 
constitutional powers and limitations, it can be said for present 
purposes that the student should find out in what respects these 
powers and limitations are in dispute. Thus, for instance, where a 
landlord seeks to evict a tenant we are not particularly concerned 
here if the tenant claims a right under a private agreement of lease; 
but if the tenant resists eviction because Congress has by legislation 
extended the duration of his lease the question becomes one of 
whether or not Congress possesses the power to enact such legislation. 

The court’s determination of the legal question is called the hold¬ 
ing. Thus, in the landlord-tenant controversy just referred to, the 
United States Supreme Court held that the emergency created by 
the wartime housing shortage in the District of Columbia justified 
Congressional action in this case. 15 Note that the verb "to hold" has 
a very specific meaning in the law. Also distinguish between holding 
and decision: the latter refers to the adjudication of the particular 
controversy (the tenant may remain), the former to the determina¬ 
tion of the legal question (Congress had power to pass this rent 
control law). 

13 Block v. Hirsh, 256 U.S. 135, decided in 1921. 
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An outline of the court’s reasoning will normally be necessary 
for a proper appreciation of the results. As was shown above, the 
methods of a court of law are essentially founded in logic. T he most 
common difficulty in the analysis of judicial opinions arises lrom 
the fact that in most controversies more than one question of law 
is presented to the court. The lawyer who can muster support for 
his position from a number of legal principles is. of course, more 
likely to hit upon the one acceptable to the court than the attorney 
who bases his claim on only one accepted proposition of law. I he 
court in its reasoning will more than likely dispose ol most ol the 
several points urged by counsel. Since lawyers’ arguments are only 
occasionally reprinted in the reports, the need for the likely ambiv¬ 
alence of the judicial opinion may not always be apparent. The 
student should seek, at this point, to grasp that line of reasoning that 
will lead to the decision of the case. The refutations of counsel (or 
dissenting judges on the court) may serve to clarify the issues but 
they do not necessarily decide the case. 

Separate (dissenting or concurring) opinions may be of signifi¬ 
cance because of the critical light they cast on the majority’s posi¬ 
tion or because they spell or foreshadow trends in judicial attitudes. 
Read together, majority and minority opinions in constitutional 
cases reflect the conflicts of political, economic, or social interests 
which the Court is called upon to adjust and decide. Analysis of such 
separate opinions is therefore a necessary part of the study of cases. 

The novice in the field, who has not previously been confronted 
with legal materials, will undoubtedly feel that the language of the 
cases presents an added obstacle to understanding. Part of this dif¬ 
ficulty arises not from the subject matter but rather from the cus¬ 
tomary display of erudition in judicial pronouncements. The stand¬ 
ard dictionary will be found a useful auxiliary tool. In addition, 
however, there will be encountered a number of terms and expres¬ 
sions which bear all the earmarks of hallowed tradition. The use 
of Latin phrases has only recently fallen off; a number of technical 
terms of the law have changed but little since the days of the Tudors 
or even the Norman kings. An effort has been made in this volume 
to furnish parenthetical explanations for specifically legal words. 
Where these notations are not found or are insufficient in nature, 
recourse should be had to a law dictionary, available in the reference 
collection of most general libraries and, of course, in all law libraries. 



1 8 INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 

5. THE COURTS 

Constitution of the United States, Article III: 


Section i. The judicial power of the United States shall be vested in 
one Supreme Court, and in such inferior courts as the Congress may from 
time to time ordain and establish .... 

Section 2. The judicial power shall extend to all cases, in law and 
equity, arising under this Constitution, the laws of the United States, and 
tieaties made, or which shall be made, under their authority; -to all cases 
affecting ambassadors, other public ministers and consuls; -to all cases 
of admiralty and maritime jurisdiction; -to controversies between two or 
more states; -between a state and citizens of another state; 10 -between 
citizens of different states; -between citizens of the same state claiming 
lands under grants of different states, and between a state, or the citizens 
thereof, and foreign states, citizens or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, 
and those in which a state shall be party, the Supreme Court shall have 
original jurisdiction. In all the other cases before mentioned, the Supreme 
Court shall have appellate jurisdiction, both as to law and fact, with such 
exceptions, and under such regulations as the Congress shall make. 

• • • • • 

The Judiciary Article of the Constitution, the pertinent portions 
of which are set forth above, did not in itself set up a system of 
courts for the United States. It refers to one Supreme Court but does 
not specify its composition. It authorizes Congress to set up lower 
courts but leaves their number, place, and function to be de- 
termined. 

In the Judiciary Act of 1789, Congress in its first session proceeded 
to fill in the blanks. The better part of this act is still on the statute 
books while multiple changes and additions have reflected altered 
conditions. The Supreme Court was originally set up to consist of 
a Chief Justice and five Associate Justices, making a bench of six 
judges. The present number, nine, dates from 1869. Previously, 
Congress at one time or another set the number at five (1801) , six 
again (1802), seven (1807), nine (1837), ten (1863), and seven again 
(1866). The figure nine is thus of no particular significance although 
the defeat of President Roosevelt’s court reform plan in 1937 may 
indicate that the public may have come to consider it as fixed. 

Until 1891, the justices of the Supreme Court were required to 
attend not only the sessions of that court but also to sit in the Circuit 

10 Modified bv ihe Eleventh Amendment. 
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Court, to “ride the circuit." From 1802 on. each justice was given 
one circuit, or rather it was customary to select the judges so that 
each circuit would be represented on the bench. With the increase 
of business in the federal courts, particularly after the Civil War, 
the burden on the individual court members threatened to interfere 
with the effective administration of justice. After much delay. Con¬ 
gress finally revamped the lower court system, relieved the Supreme 
Court justices of their circuit duties, and curtailed the stream of 
cases to the Supreme Court. 

Flow of Cases to U. S. Supreme Court 



Figure 1 


Today the lowest federal court is the District Court. The territory 
of the forty-eight states is divided into 84 districts, each of which 
constitutes the jurisdiction of one District Court. Similarly, Wash¬ 
ington, D.C., forms a judicial district. To expedite the business 
of these courts, several judges may be assigned to one court, each 
with authority to hear cases separately (except for a few instances 
when three judges are required to make up the court, district judges 
sit alone). Above the districts are circuits, of which there are now 
ten. In each circuit sits a Court of Appeals (CCA). The District of 
Columbia, analogous to circuits, also has a Court of Appeals. The 
number of judges on each of these courts varies at present from three 
to seven. 

At the apex of the judicial hierarchy stands the Supreme Court. 
Its nine justices have, since 1891, been freed of circuit-riding duties 
and, by a law of 1925, have been relieved of the danger of an exces¬ 
sively large docket of cases. Inasmuch as the Court’s original juris- 
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diction is narrowly circumscribed by the Constitution, the bulk of 
the High Court's business comes to it from the lower courts. 

A case may reach the Supreme Court today by two principal meth¬ 
ods, appeal and certiorari . I7 In the first method there is a right to be 
heard. Generally, appeal will be available where, in a conflict be¬ 
tween state law and federal Constitution, the lower court has held 
in favor of its political unit, i.e., a lederal court for, a state court 
against, supremacy of the federal Constitution, laws, or treaties, or 
where the validity of a federal statute or treaty is in question. Acts 
of Congress provide for other instances too. Under certain specified 
conditions, appeal can be had directly from the federal District 
Court to the Supreme Court. 

Certiorari is a procedure fully within the discretion of the higher 
court. Here the parties petition the higher court to take their case 
under advisement. If the court considers the issue of sufficient signifi¬ 
cance or the law on the point in need of clarification it will then 
direct the lower court, by writ of certiorari , to send up the record. 
Certiorari may issue from the Supreme Court to state courts, if a 
federal question is involved (i.e., if the case falls within the constitu¬ 
tional criteria for appellate jurisdiction of the Supreme Court; see 
above), to the Courts of Appeals, and to certain of the so-called legis¬ 
lative courts (Court of Claims, etc.). The important thing is to note 
that under this procedure the Supreme Court is at liberty to decide 
which cases (and hence also how many) it will hear. The tendency 
over the years has been to restrict the right of appeal and to enlarge 
the area of discretion through certiorari. (Courts of Appeals may 
also certify cases to the Supreme Court, meaning that the CCA may 
request the higher court’s decision or instructions for a decision. 
This procedure, while available, is used too infTequently to affect 
the Supreme Court’s agenda materially.) 

What, then, about the lawyer who tells you that he will take your 
case ‘‘all the way to the United States Supreme Court"? In the first 
place, unless your case involves a federal question, that is, unless it 
fits into one of the categories enumerated in the jurisdictional clause 
of the Judiciary Article of the federal Constitution, there is no access 
to the federal courts. Let us assume, however, that a federal ques¬ 
tion is present. Under these circumstances, should the lower courts 

A third method, ihc writ of error, may l»c encountered in some older cases. Not 
dissimilar in use and application from the writ of certiorari, it was abolished (tor me 
federal court system) in 1 .Q 28 . 42 at L. 54 . 
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decision on the subject matter of the controversy place the case 
within the respective category set off by the Congress, there may be 
a right to appeal. It is more likely, however, that once the case has 
reached the highest state court or the federal Court of Appeals, the 
only further recourse open will be in the nature ol a petition to the 
Supreme Court of the United States lor a writ of certiorari. The 
granting of this writ, it will be remembered, is a purely discretion¬ 
ary matter. While the Court has announced rules according to which 
it would grant certiorari, their observance has not been consistent. 
It has indeed been suggested that these rules are rapidly turning 
into "legal fictions"—another way of saying that the Court will not 
be bound by conditions, not even self-imposed ones. 18 Denial of 
certiorari by the Supreme Court has become so frequent that, even 
from among the Justices themselves, it has at times been intimated 
that such a denial was an approval sub silentio of the lower court s 
decision. 19 In a rather unprecedented separate opinion accompany¬ 
ing the routine announcement of a denial of certiorari by the Court. 
Mr. Justice Frankfurter stated his views as to the significance of such 
denials. 


MARYLAND v. BALTIMORE RADIO SHOW 
338 U.S. 912 (1950) 

Opinion of Mr. Justice Frankfurter respecting the denial of the 
petition for writ of certiorari. 


A variety of considerations underlie denials of the writ, and as 
to the same petition different reasons may lead different Justices 
to the same result. This is especially true of petitions for review on 
writ of certiorari to a State court. Narrowly technical reasons may 
lead to denials. Review may be sought too late; the judgment of 
the lower court may not be final; it may not be the judgment of a 
State court of last resort; the decision may be supportable as a mat¬ 
ter of State law, not subject to review by this Court, even though 
the State court also passed on issues of federal law. A decision may 

18 John P Frank. "T he Uniicd States Supreme Court: 17 University »/ 

Chicago Law Review .. 3 &-S 9 0949 ): (Note) "T he Supreme Court. . 9 4 « term." 63 

Harvard Law Review 119. 120 (1949). . 

>® In Christoflel v. United States, 338 U.S. 84. *1 n. 0919 ) • Mr. Justice Jackson thus 
hints that denial of certiorari in an earlier, similar case could not be squared with the 
decision in the principal case. 
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satisfy all these technical requirements and yet may commend itself 
for review to fewer than four members of the Court. Pertinent con¬ 
siderations of judicial policy here come into play. A case may raise 
an important question but the record may be cloudy. It may be 
desirable to have different aspects of an issue further illumined by 
the lower courts. Wise adjudication has its own time for ripening. 

Since there are these conflicting and. to the uninformed, even 
confusing reasons for denying petitions for certiorari, it has been 
suggested from time to time that the Court indicate its reasons 
for denial. Practical considerations preclude. In order that the Court 
may be enabled to discharge its indispensable duties, Congress has 
placed the control of the Court's business, in effect, within the 
Court s discretion. During the last three terms the Court disposed 
of 260, 217, 224 cases, respectively, on their merits. For the same 
three terms the Court denied, respectively, 1,260, 1,105, 1,189 peti¬ 
tions calling for discretionary review. If the Court is to do its work 
it would not be feasible to give reasons, however brief, for refusing 
to take these cases. The time that would be required is prohibitive, 
apart from the fact as already indicated that different reasons not 
infrequently move different members of the Court in concluding 
that a particular case at a particular time makes review undesirable. 
It becomes relevant here to note that failure to record a dissent from 
a denial of a petition for writ of certiorari in nowise implies that 
only the member of the Court who notes his dissent thought the 
petition should be granted. 

Inasmuch, therefore, as all that a denial of a petition for a writ 
of certiorari means is that fewer than four members of the Court 
thought it should be granted, this Court has rigorously insisted 
that such a denial carries with it no implication whatever regarding 
the Court's views on the merits of a case which it has declined 
to review. The Court has said this again and again; again and again 
the admonition has to be repeated. 


It is worthy of note that at the same terms of court for which 
Justice Frankfurter cites certiorari figures the number of cases 
heard under the appeal procedure averaged forty a year. Thus, 
even though a party may possess the time, perseverance, and money 
to have his case pushed to the very threshold of the highest court 
in the land, he may, and nine times out of ten will, be denied the 
use of the Court’s time and authority. 
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The Supreme Court is plainly not a court of appeals in the usual 
sense; it has become primarily an adjudicator of issues of public 
policy in the presentation of which the individual litigant tends 
to turn into an illustrative figure rather than a principal actor. It is 
the Court which occupies the center of the stage and dominates 
the action. That it should be so appears to have become an accepted 
part of the American scene. For, if the American nation possesses 
a symbol to equal the emotive and cohesive value of the Crown 
in England, the Constitution is that symbol—and in the American 
mythology the Supreme Court personifies the symbol of the Con¬ 
stitution with nearly the same effect as George VI gives substance 
to the abstract idea of the Crown. 

THE RITUAL AND THE WORK OF THE COURT 
By Wesley McCune 20 

There are many reasons for the hush which automatically comes 
over visitors to the Greek temple. Corinthian order, that houses 
the Supreme Court of the United States of America. Of course 
reverence is due any institution that has survived 157 years of 
national wear and tear, and the domicile of any institution is the 
physical catchall for whatever bows, genuflections and burnt offer¬ 
ing are intended for the spirits that inhabit it. 

However, Americans not being a nation of ancestor worship¬ 
ers—in the usual sense at least—there must be more earthy reasons 
for their respect to the High Tribunal, the Court of Last Resort. 

For one thing, the nine mortals on exhibit there put on one of 
the best shows in Washington, a city of highly specialized shows. 
There is nothing in the capital city to compare with the drama 
enacted about eighty times each year in the magnificent Court 
chamber when the gavel raps, the chief justice of the United States 
parts the rich red drapes behind the long mahogany bar, the eight 
black-robed associate justices appear from their hiding places, 
and all nine take positions carefully governed by years of custom. 

"Oyez, Oyez, Oyez! All persons having business before the 
Honorable, the Supreme Court of the United States are admonished 
to draw near and give their attention, for the Court is now sitting. 
God save the United States and this Honorable Court,” intones 
die marshall in carefully groomed syllables. 

As the gavel falls again and knickered page boys scamper to 

“ Reprinted from The Nine Young Men, by permission of Harper 8: Brothers. Copy- 
right 1947 by Harper & Brothers. 
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adjust the chair tor each justice, one is tempted to borrow a min¬ 
strel show phrase to make the ceremony complete: “Gentlemen, be 
seated!” It's a good show. One quarter of a million people, many 
of whom have waited in long queues in the severe white corridors 
outside, come to see it each year, even in wartime. 

But if the Court is not in session visitors huddle around the open 
chamber door in the same hushed reverence. With the actors 
gone they look over the stage, the more historically minded of 
them recalling famous lines of the judicial theater, the others 
merely ohing and ailing. 

There is enough in the theater building alone to make the pil¬ 
grimage worth while. The $3,000,000 worth of marble that was 
brought from Vermont, Alabama, Italy and Spain for the Court’s 
new $10,000,000 home has been arranged in dignity but with as 
much warmth as marble offers. 

As a symbol of “the national ideal of justice in the highest sphere 
of activity,” it stands across a beautiful park from the Capitol, 
where for seventy-five years, up to 1935, the Court occupied a dingy 
room smaller than some congressional committees now have to 
themselves. The planners who wanted a building that would sym¬ 
bolize the independence of the judiciary certainly got it. 

And those who wanted permanence built into the Court’s home 
need only describe its roof: cream-colored Roman tile set in bronze 
strips over lead-coated copper and all resting on a slab of watertight 
concrete. The Court might succumb to a political storm, but it 
will never be driven out by any other kind of inclement weather. 

This same deliberate massiveness is affected at the entrance by 
thirty-two tall columns and numerous wide steps of gleaming white 
marble. That lowly starlings, unschooled in the laws, insist on living 
high in the columns and fouling the pristine entrance or that the 
gleaming steps are dangerous when icy do not interfere materially 
with the Court's functions. Worldly board steps and rails are 
dragged out in the winter and the starlings are frightened away 
daily or—during the stress of war—left to their own devices. 

It also seems unimportant that the chamber in which the nine 
justices convene to hear arguments and announce decisions is too 
small to seat much of the public. When the Court moved across 
the street from its sardine can in the Capitol to its Taj Mahal, the 
chamber space was increased only 60 per cent, making room on 
churchlike benches and extra chairs for a total of 316 people. 

But small matter—the chamber is beautiful. One notices first 
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the great yardage of rich red velour drapes, then the massive ma¬ 
hogany bar and the forty-four foot ceiling with its modern indirect 
lighting. 

Visitors who have no interest in the legalism of the proceedings 
cannot write letters or doze off—a roving bailiff enforces Court rules 
against both. However, there is no rule against admiring panels of 
art on the four walls above the twenty-four columns, including 
"Divine Inspiration," "Powers of Evil,” "Defense of Virtue" and 
"Harmony.” Or visitors may study a muralists conception of 
ancient law-makers, such as Mohammed and Confucius; but most 
prefer to study their nine contemporaries and watch the quick 
page boys fetch water or documents for Their Honors. 

The building blends artfully the old and the new. A medallion 
of Hammurabi, proitiulgator in 2000 b.c. of the oldest known 
written code, is balanced with air conditioning and metal Venetian 
shades. The two library rooms upstairs—one resembling a room 
in an old castle, the other a room in an old cathedral—are offset 
by a pneumatic tube system for dispatching press copy from the 
chamber. The archaic system of introducing applicants for ad¬ 
mission to practice before the Court is in sharp contrast to the 
basement traffic light system for the justices' cars. 

The only place science fell down in designing the building was 
in the acoustics department. Spectators can hardly pick up the weighty 
pronouncements that fall from bench and bar a few feet away. 21 

It is in oak-paneled offices arranged in a U-shape around the 
formal chamber that the wheels of justice actually do their grind¬ 
ing. Along this private corridor each member of the Court has a 
suite of three comfortable rooms: one for his own meditation, one 
for his female secretary and her records and one for his clerk, 
traditionally an honor graduate of the previous year’s class from 
each justice’s favored law school. Each suite includes a fireplace 
and ultramodern bath with glass-doored shower stall, yet the tone 
of each is dignified simplicity. 

A typical day for a justice starts in midmorning, usually after 
some reading has been done at home, both after breakfast and 
into the night before. There are no liveried chauffeurs in the 
Court’s ritual or expense account; the justices drive ordinary cars, 
walk or ride streetcars to work. The routine from October through 
May is divided into fortnightly periods. For two weeks the Court 
sits to hear oral arguments, then for two weeks it drafts and re- 

** A public address system was installed in 1950. 
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drafts opinions. Results are announced only on three Monday 
noons of each month, dubbed "judgment days.” 

When the Court is in public session, the official work day starts 
a few minutes before noon, when the justices gather in their inner 
sanctum, formally known as the "conference room.” Here they 
that until time to pass into the adjoining robing room, an over¬ 
sized closet where a Negro attendant helps each jurist with the 
black faille robe which he had tailored when he was appointed. 
Nowhere is the Court's system of seniority better symbolized than 
here. Along one of the oak-paneled walls are nine oak lockers for 
as many robes, the door of each labeled with a brass name plate 
in the order of service on the Court. 

By exactly high noon—and that means exactly high noon—the 
nine justices have crossed a white marble 'corridor, where they 
stand in place behind dark red curtains until the chief justice 
parts the center curtains dramatically and each takes his place 
to stand until the Oyez ritual is finished. Before each robed justice 
is a reading light, a small calendar, a black leather loose-leaf copy 
of the official docket and assorted pencils. Beside most of them 
is an old-fashioned spittoon, should nature interfere with justice 
momentarily, and each is seated in a chair of his own selection— 
high backed, black leather swivel chairs which can and do lean 
far back. Each party to the dispute at hand distributes its legal 
briefs, printed in large type by order of previous eye-weary justices. 

If it is an opinion Monday, or judgment day, the Court's de¬ 
cision is read or given orally in essence, followed by any dissents. 
No matter what day it may be, if the Court is in session at all it 
adjourns promptly at two o'clock for a thirty-minute lunch period 
in the justices' private dining room upstairs. There they have a 
refrigerator large enough to hold a horse, but more than likely 
it will be harboring a lonely can of beans. Some of the justices bring 
their own lunches from home. 

From two-thirty until four oral arguments are resumed, with 
questions freely hurled or needled in from the high bench. Rare 
is the lawyer who has been given much more than sixty minutes 
for his case, which allows him time to do little more than refer 
to important sections of the printed brief that each justice will 
have to read anyway. 

Saturdays are also oral argument days, but of a different kind— 
the nine justices argue among themselves in the privacy of their 
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conference room. Here they sit more comfortably, around a huge 
table covered with black felt, and enjoy freedom from the ban 
on smoking which prevails on the bench. Beside each is a small 
table for books and other paraphernalia; in front of each is a small 
drawer for which he has his own key. The inevitable brass name 
plate is on each high black chair, and a dazzling crystal chandelier 
hangs over the table s center. Other light streams through three 
floor-to-ceiling windows, hung with bluc-and-gold figured drapes. 
A short stepladder is handy for any justice who wants a tome from 
the uppermost of many shelves around the room. 

As he presides, from one end of the table, the chief justice faces 
an old-fashioned gold clock on the mantel opposite him, above 
which is the only picture in the room, that of Salmon P. Chase, 
chief justice from 1864 to 1873. 

When each justice arrives in this setting he has studied the 
week's grist of cases and is ready to hash over each until it appears 
that the time is ripe for the final vote. The freshman member is 
put on the hot spot by being required to vote first, followed by 
his less green colleagues and on up to the chief justice, who 
frequently is also on a hot spot by having to break a tie. Later, 
the chief justice assigns the job of writing majority opinions. Old- 
timers usually get the most important opinions, while the thankless, 
highly technical tax opinions are tossed to the freshman to bore 
himself with. The minority opinion is assigned by the senior 
dissenter. 

Each justice returns to his office to give his law clerk the bad 
news and start him gathering material and technical citations. 
Drafts of opinions are passed up and down the corridors for com¬ 
ment and approval before printing. 

From oral argument to announcement may have taken two 
weeks or it may have taken two years, but the wheels of justice 
have ground. The grindings fill [as of 1946] 328 volumes of official 
reports on lawyers’ and librarians' shelves all over the country. 2 * 

“The internal working of the Court has been authoritatively described by two men 
who subsequently rose to the Chief Justiceship. See Charles Evans Hughes. The Supreme 
Court of the United States (1928). especially pp. 26-28. and Harlan F. Stone. Fifty 
Years’ Work of the United States Supreme Court." 14 American Bar Association Journal 
428. at 435-436 (1928). also in 8 Oregon Imw Review 248. 266-268 (1929). Hughes' law 
clerk. Edwin McElwain. gives one of the most revealing accounts in an article on "The 
Business of the Supreme Court as Conducted by Chief Justice Hughesin 63 Harvard 

Law Review 5 (1949)* 
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Judicial Review 


1 . JOHN MARSHALL’S DECISION 

MARBURY v. MADISON 
i Cr. 137 (1803) 

The following opinion of the Court was delivered by the Chief 
) 11st ice: 

Opinion of the Court. 

At the last term of the affidavits then read and filed with the 
clerk, a rule was granted in this case, requiring the Secretary of 
State to show cause why a mandamus [a court order directing a 
public official to perform a lawful duty] should not issue, directing 
him to deliver to William Marbury his commission as a justice 
of the peace for the county of Washington, in the District of 
Columbia. 

No cause has been shown, and the present motion is for a man¬ 
damus. The peculiar delicacy of this case, the novelty of some of 
its circumstances, and the real difficulty attending the points which 
occur in it, require a complete exposition of the principles on which 
the opinion to be given by the Court is founded. 

These principles have been, on the side of the applicant, very 
ably argued at the bar. In rendering the opinion of the Court, 
there will be some departure in form, though not in substance, 
from the points stated in that argument. 

1 "Judicial review is ihe power of a court to pass upon the validity of the acts of a 
legislature in relation to a 'higher law* which is regarded as binding on both." Edward 
S. Corwin, "Judicial Review in Action." 74 Pennsylvania Law Review 639 (1926) . 
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In the order in which the Court has viewed this subject, the 
following questions have been considered and decided. 

ist. Has the applicant a right to the commission he demands? 

2d. If he has a right, and that right has been violated, do the 
laws of this country afford him a remedy? 

3d. If they do afford him a remedy, is it a mandamus issuing 
from this Court? ... 

It is ... the opinion of the Court, 

1st. That by signing the commission of Mr. Marbury, the Presi¬ 
dent of the United States appointed him a justice of peace for the 
county of Washington, in the District oi Columbia; and that the 
seal of the United States, affixed thereto by the Secretary of State, 
is conclusive testimony of the verity of the signature, and of the 
completion of the appointment, and that the appointment con¬ 
ferred on him a legal right to the office for the space ot five years. 

2dly. That, having this legal title to the office, he has a consequent 
right to the commission; a refusal to deliver which is a plain violation 
of that right, for which the laws of his country afford him a remedy. 
It remains to be inquired whether. 

3dly. He is entitled to the remedy for which he applies. This 
depends on, 

1st. The nature of the writ applied for; and, 

2dly. The power of this Court. 

[Answering the first question, it was held to be "a plain case for 
a mandamus, either to deliver the commission, or a copy of it from 
the record.”] ... it only remains to be inquired, ... [wjhether it 
can issue from this Court. 

The act to establish the judicial courts of the United States 
authorizes the Supreme Court "to issue writs of mandamus in 
cases warranted by the principles and usages of law, to any courts 
appointed, or persons holding office, under the authority of the 
United States.” 

The Secretary of State, being a person holding an office under 
the authority of the United States, is precisely within the letter of 
the description, and if this Court is not authorized to issue a writ 
of mandamus to such an officer, it must be because the law is un¬ 
constitutional, and therefore absolutely incapable of conferring 
the authority, and assigning the duties which its words purport to 
confer and assign. 

The Constitution vests the whole judicial power of the United 
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States in one Supreme Court, and such inferior courts as Congress 
shall, from time to lime, ordain and establish. This power is expressly 
extended to all cases arising under the laws of the United States; and, 
consequently, in some form, may be exercised over the present case; 
because the right claimed is given by a law of the United States. 

In the distribution of this power it is declared that “the Supreme 
Court shall have original jurisdiction in all cases afFecting am¬ 
bassadors, other public ministers and consuls, and those in which 
a state shall be a party. In all other cases, the Supreme Court shall 
have appellate jurisdiction.” [Art. 3. sec. 2, cl. 2, paraphrased.] 

It has been insisted, at the bar. that as the original grant of 
jurisdiction, to the supreme and inferior courts, is general, and 
the clause, assigning original jurisdiction to the Supreme Court, 
contains no negative or restrictive words, the power remains to 
the legislature, to assign those specified in the article which has 
been recited; provided those cases belong to the judicial power 
of the United States. 

If it had been intended to leave it in the discretion of the legis¬ 
lature to apportion the judicial power between the supreme and 
inferior courts according to the will of that body, it would certainly 
have been useless to have proceeded further than to have defined 
the judicial power, and the tribunals in which it should be vested. 
The subsequent part of the section is mere surplusage, is entirely 
without meaning, if such is to be the construction. If Congress re¬ 
mains at liberty to give this Court appellate jurisdiction, where 
the Constitution has declared their jurisdiction shall be original; 
and original jurisdiction where the Constitution has declared it 
shall be appellate; the distribution of jurisdiction, made in the 
Constitution, is form without substance. 

Affirmative words are often, in their operation, negative of other 
objects than those affirmed; and in this case, a negative or exclusive 
sense must be given to them, or they have no operation at all. 

It cannot be presumed that any clause in the Constitution is in¬ 
tended to be without effect; and, therefore, such a construction is 
inadmissible, unless the words require it. 


The authority, therefore, given to the Supreme Court, by the 
act establishing the judicial courts of the United States, to issue 
writs of mandamus to public officers, appears not to be warranted 
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by the Constitution; and it becomes necessary to inquire whether 
a jurisdiction so conferred can be exercised. 

The question, whether an act, repugnant to the Constitution, can 
become the law of the land, is a question deeply interesting to the 
United States; but, happily, not of an intricacy proportioned to its 
interest. It seems only necessary to recognize certain principles 
supposed to have been long and well established, to decide it. 

That the people have an original right to establish, for their 
future government such principles, as, in their opinion, shall most 
conduce to their own happiness is the basis on which the whole 
American fabric has been erected. The exercise of this original right 
is a very great exertion; nor can it. nor ought it. to be frequently 
repeated. The principles, therefore, so established, arc deemed fun¬ 
damental. And as the authority from which they proceed is supreme, 
and can seldom act, they are designed to be permanent. 

This original and supreme will organizes the government, and 
assigns to different departments their respective powers. It may 
either stop here, or establish certain limits not to be transcended by 
those departments. 

The government of the United States is of the latter description. 
The powers of the legislature are defined and limited; and that those 
limits may not be mistaken, or forgotten, the Constitution is written. 
To what purpose are powers limited, and to what purpose is that 
limitation committed to writing, if these limits may, at any time, be 
passed by those intended to be restrained? The distinction between 
a government with limited and unlimited powers is abolished, if 
those limits do not confine the persons on whom they are imposed, 
and if acts prohibited and acts allowed, are of equal obligation. It is 
a proposition too plain to be contested, that the Constitution con¬ 
trols any legislative act repugnant to it; or, that the legislature may 

alter the Constitution by an ordinary act. 

Between these alternatives there is no middle gTound. The Con¬ 
stitution is either a superior paramount law, unchangeable by ordi¬ 
nary means, or it is on a level with ordinary legislative acts, and, like 
other acts, is alterable when the legislature shall please to alter it. 

If the former part of the alternative be true, then a legislative 
act contrary to the Constitution is not law; if the latter part be true, 
then written constitutions are absurd attempts, on the part of the 
people, to limit a power in its own nature illimitable. 

Certainly all those who have framed written constitutions con- 
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template them as forming the fundamental and paramount law of 
the nation, and consequently, the theory of every such government 
must be. that an act of the legislature, repugnant to the constitution, 
is void. 

This theory is essentially attached to a written constitution, and 
is, consequently, to be considered, by this Court, as one of the funda¬ 
mental principles of our society. It is not therefore to be lost sight 
ol in the further consideration of this subject. 

If any act of the legislature, repugnant to the Constitution, is 
void, does it, notwithstanding its invalidity, bind the courts, and 
oblige them to give it effect? Or, in other words, though it be not 
law, does it constitute a rule as operative as if it was a law? 1 his 
would be to overthrow in fact what was established in theory; and 
would seem, at first view, an absurdity too gross to be insisted on. It 
shall, however, receive a more attentive consideration. 

It is emphatically the province and duty of the judicial depart¬ 
ment to say what the law is. Those who apply the rule to particular 
cases, must of necessity expound and interpret that rule. If two laws 
conflict with each other, the courts must decide on the operation of 
each. 

So if a law be in opposition to the Constitution; if both the law 
and the Constitution apply to a particular case, so that the court 
must cither decide that case conformably to the law, disregarding 
the Constitution; or conformably to the Constitution, disregarding 
the law; the court must determine which of these conflicting rules 
governs the case. This is of the very essence of judicial duty. 

If, then, the courts are to regard the Constitution, and the Con¬ 
stitution is superior to any ordinary act of the legislature, the Con¬ 
stitution, and not such ordinary act, must govern the case to which 
they both apply. 

Those, then, who controvert the principle that the Constitution 
is to be considered, in court, as a paramount law, are reduced to the 
necessity of maintaining that courts must close their eyes on the 
Constitution, and see only the law. 

This doctrine would subvert the very foundation of all written 
constitutions. It would declare that an act which, according to the 
principles and theory of our government, is entirely void, is yet, in 
practice, completely obligatory. It would declare that if the legisla¬ 
ture shall do what is expressly forbidden, such act, notwithstanding 
the express prohibition, is in reality effectual. It would be giving to 
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the legislature a practical and real omnipotence, with the same 
breath which professes to restrict their powers within narrow limits. 
It is prescribing limits, and declaring that those limits may be passed 
at pleasure. 

That it thus reduces to nothing what we have deemed the greatest 
improvement on political institutions, a written constitution, would 
of itself be sufficient, in America, where written constitutions have 
been viewed with so much reverence, for rejecting the construction. 
But the peculiar expressions of the Constitution of the United States 
furnish additional arguments in favor of its rejection. 

The judicial power of the United States is extended to all cases 
arising under the Constitution. 

Could it be the intention of those who gave this power, to say 
that in using it the Constitution should not be looked into? 1 hat a 
case arising under the Constitution should be decided without 
examining the instrument under which it rises? 

This is too extravagant to be maintained. 

In some cases, then, the Constitution must be looked into by the 
judges. And if they can open it at all. what part of it are they forbid¬ 
den to read or to obey? 

There are many oilier parts of the Constitution which serve to 
illustrate this subject. 

It is declared that “no tax or duty shall be laid on articles exported 
from any state.” Suppose a duty on the export of cotton, of tobacco, 
or of flout 1 ; and a suit instituted to recover it. Ought judgment to be 
rendered in such a case? Ought the judges to close their eyes on the 
Constitution, and only see the law? 

The Constitution declares "that no bill of attainder or ex post 
facto law shall be passed.” 

If. however, such a bill should be passed, and a person should be 
prosecuted under it. must the court condemn to death those victims 
whom the Constitution endeavors to preserve? 

"No person.” says the Constitution, "shall be convicted of trea¬ 
son unless on the testimony of two witnesses to the same overt act. 
or on confession in open court." 

Here the language of the Constitution is addressed especially to 
the courts. It prescribes, directly for them, a rule of evidence not to 
he departed from. If the legislature should change that rule, and 
declare one witness, or a confession out of court, sufficient for convic¬ 
tion, must the constitutional principle yield to the legislative act? 
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From these, and many other selections which might be made, it 
is apparent that the framers of the Constitution contemplated that 
instrument as a rule for the government of courts, as well as of the 
legislature. 

Why otherwise does it direct the judges to take an oath to support 
it? This oath certainly applies in an especial manner to their con¬ 
duct in their official character. How immoral to impose it on them, 
if they were to be used as the instruments, and the knowing instru¬ 
ments. for violating what they swear to support! 

The oath of office, too. imposed by the legislature, is completely 
demonstrative of the legislative opinion on this subject. It is in these 
words: “I do solemnly swear that I will administer justice without 
respect to persons, and do equal right to the poor and to the rich; 
and that I will faithfully and impartially discharge all the duties 

incumbent on me as -- according to the best of my abilities 

and understanding agreeably to the Constitution and laws of the 
United States.” 

Why does a judge swear to discharge his duties agreeably to the 
Constitution of the United States, if that Constitution forms no rule 
for his government? If it is closed upon him. and cannot be inspected 
by him? 

If such be the real state of things, this is worse than solemn mock¬ 
ery. To prescribe, or to take this oath, becomes equally a crime. 

It is also not entirely unworthy of observation, that in declaring 
what shall be the supreme law of the land, the Constitution itself is 
first mentioned; and not the laws of the United States generally, but 
those only which shall be made in pursuance of the Constitution. 

have that rank. . T r a 

Thus, the particular phraseology of the Constitution of the United 

States confirms and strengthens the principle, supposed to be essen¬ 
tial to all written constitutions, that a law repugnant to the Consti¬ 
tution is void; and that courts, as well as other departments, are 
bound by that instrument. 

The rule must be discharged [i.e.. Marbury's request for a writ of 
mandamus is denied]. 

2 CHRONOLOGY OF EVENTS RELATED TO 
MARBURY v. MADISON 

November 4, 1800; John Adams. Federalist and second President 
of the United States, is defeated for re-election by the Republi- 
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can Jefferson-Burr ticket. The Federalists also lose control of 
both houses of Congress. 

January 20, 1801: President Adams names his Secretary of State, 
John Marshall, to be Chief Justice ol the United States. (Mar¬ 
shall continues as acting Secretary of State until the naming of 
a successor by President Jefferson.) 

February 13, 1801: The "lame-duck" Federalist Congress enacts the 
Judiciary Act of 1801. relieving the justices of the Supreme 
Court of "circuit-riding'’ duties, creating a number ol new 
judgeships, and reducing the number of Supreme Court justices 
from six to five effective with the next vacancy. 

February 27, 1801: Congress passes the Organic Act for the District 
of Columbia, providing for appointment of justices of the peace 
by the President. 

March 2, 1801: President Adams appoints forty-two justices of the 
peace for the District of Columbia, including one William 
Marbury. Because of the pressure of other business some of the 
warrants of appointment are not delivered. 

March 4, 1801: Thomas Jefferson is inaugurated as third President 
of the United States. 

December 8, 1801: President Jefferson, in a message to Congress, by 
implication invites repeal of the Judiciary Act of 1801. 

December 21, 1801: William Marbury asks the Supreme Court to 
compel Secretary of State Madison to deliver to him (Marbury) 
the warrant of his appointment as justice of the peace lor the 
District of Columbia. Chief Justice Marshall issues a writ order¬ 
ing Madison to show cause, at the next session of the Court (in 
June 1802), why he should not be compelled to make delivery 
of the warrant. 

March 31, 1802: Congress repeals the Judiciary Act of 1801, thus 
re-imposing on the Supreme Court justices the duty of circuit- 
riding. 

April 23, 1802: Congress changes the date of Supreme Court ses- 
sions from semiannual terms in June and December to one 
annual meeting in February. This move postpones the next 
convening of the Court until February. 1803. 

January 1803: Possible impeachment of Supreme Court Justice 
Samuel Chase and District Judges Peters and Pickering is dis- 
cussed in Congress and in the press. 

February 3, 1803: President Jefferson asks the House of Representa- 
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lives to impeach Judge Pickering on grounds of misconduct in 
office. 

February 24, 1803: Chief Justice Marshall announces the Court’s 
decision in Marbury v. Madison. 

March 2. 1803: The Supreme Court acquiesces in the repeal of the 
Judiciary Act of 1801. Stuart v. Laird, 1 Cranch 299. 

3. CRITICISMS OF THE DECISION 

EAKIN v. RAUB 

12 Sergeant & Rawle (Pa. Supr. Ct.) 330 (1825) 

Gibson, J., dissenting: 


The Constitution and the right of the legislature to pass the act, 
may be in collision. But is that a legitimate subject for judicial deter¬ 
mination? If it be, the judiciary must be a peculiar organ, to revise 
the proceedings of the legislature, and to correct its mistakes; and in 
what part of the Constitution are we to look for this proud pre¬ 
eminence? Viewing the matter in the opposite direction, what would 
be thought of an act of assembly in which it should be declared that 
the Supreme Court had, in a particular case, put a wrong construc¬ 
tion on the Constitution of the United States, and that the judg¬ 
ment should therefore be reversed? It would doubtless be thought a 
usurpation of judicial power. But it is by no means clear, that to 
declare a law void which has been enacted according to the forms 
prescribed in the Constitution, is not a usurpation of legislative 
power. It is an act of sovereignty; and sovereignty and legislative 
power are said by Sir William Blackstone to be convertible terms. 
It is the business of the judiciary to interpret the laws, not scan the 
authority of the lawgiver; and without the latter, it cannot take 
cognizance of a collision between a law and the Constitution. So 
that to affirm that the judiciary has a right to judge of the existence 
of such collision, is to take for granted the very thing to be proved. 


And, that very cogent argument may be made in this way, I am not 
disposed to deny; for no conclusions are so strong as those that are 
drawn from the petitio principii [the Latin term for “begging the 
question,” a logical fallacy in which that which is to be proved is, 
implicitly or otherwise, taken for granted]. 
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But the judges are sworn to support the Constitution, and arc 
they not bound by it as the law of the land? In some respects they 
are. In the very few cases in which the judiciary, and not the legisla¬ 
ture, is the immediate organ to execute its provisions, they are bound 
by it in preference to any act of assembly to the contrary. In such 
cases, the Constitution is a rule to the courts. But what I have in view 
in this inquiry, is the supposed right of the judiciary to interfere, in 
cases where the Constitution is to be carried into effect through the 
instrumentality of the legislature, and where that organ must neces¬ 
sarily first decide on the constitutionality of its own act. The oath to 
support the Constitution is not peculiar to the judges, but is taken 
indiscriminately by every officer of the government, and is designed 
rather as a test of the political principles of the man. than to bind 
the officer in the discharge of his duty: otherwise it were difficult to 
determine what operation it is to have in the case of a recorder of 
deeds, for instance, who, in the execution of his office, has nothing to 
do with the Constitution. But granting it to relate to the official con¬ 
duct of the judge, as well as every other officer, and not to his politi¬ 
cal principles, still it must be understood in reference to supporting 
the Constitution, only as far as that may be involved in his official 
duty; and, consequently, if his official duty docs not comprehend 
an inquiry into the authority of the legislature, neither does his oath. 
It is worthy of remark here, that the foundation of every argument 
in favor of the right of the judiciary, is found at last to be an assump¬ 
tion of the whole ground in dispute.... 

But do not the judges do a positive act in violation of the Consti¬ 
tution, when they give effect to an unconstitutional law? Not if the 
law has been passed according to the forms established in the Con¬ 
stitution. The fallacy of the question is, in supposing that the judi¬ 
ciary adopts the acts of the legislature as its own; whereas the enact¬ 
ment of a law and the interpretation of it are not concurrent acts, 
and as the judiciary is not required to concur in the enactment, 
neither is it in the breach of the Constitution which may be the 
consequence of the enactment. The fault is imputable to the legisla¬ 
ture, and on it the responsibility exclusively rests. In this respect, 
the judges are in the predicament of jurors who are bound to serve 
■n capital cases, although unable, under any circumstances, to rec¬ 
oncile it to their duty to deprive a human being of life. To one of 
these, who applied to be discharged from the panel, I once heard it 
remarked, by an eminent and humane judge: "You do not deprive 
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a prisoner of life by finding him guilty of a capital crime; you but 
pronounce his case to be within the law, and it is therefore those 
who declare the law, and not you, who deprive him of life.” 


MARSHALL*S CHOICE 
By Robert K. Carr 2 

Two further alternatives were open to Chief Justice Marshall in 
disposing of the case. In the first place a way was open whereby the 
relevant portion of the Judiciary Act of 1789 might have been in¬ 
terpreted to avoid any conflict between the statute and Article III 
of the Constitution. It has been pointed out that the wording of the 
act was sufficiently general that it might have been held to provide 
that the power given to the Court to grant writs of mandamus was 
to be exercised only in cases which the Constitution permitted it to 
hear by exercise of original jurisdiction. Had the Court so interpre¬ 
ted the law it would have had to refuse jurisdiction in the case as 
it actually did, but without the necessity of invalidating a law in order 
to reach such a result. 3 

Second, Chief Justice Marshall might have taken the point of view 
that Article III of the Constitution, involving as it does the organi¬ 
zation and jurisdiction of the judiciary, belonged to the peculiar 
province of the courts to protect. Accordingly, any law which sought 
to impose upon the Court a task in connection with its judicial 
function which seemed to be forbidden by the Constitution might 
be resisted. The relevant portion of the Judiciary Act of 1789 could 
then have been invalidated on the basis of such reasoning, and a 
limited version of judicial review established. This power would 
have enabled the Court to invalidate, as it later did, certain laws 
dealing with the judicial process, such as those which the Court felt 
attempted to impose non-judicial duties upon it. 4 As a matter of fact, 
with the single exception of the invalidation of the Missouri Com¬ 
promise in the Dred Scott case, all acts of Congress invalidated by the 
Supreme Court up to 1868 did concern matters of court organization 

2 Reprinted from The Supreme Court and Judicial Review, pp. 67-70- by permission 
of Rinehart & Company. Copyright 1912 by Robert K. Carr. Footnotes with this selec¬ 
tion arc those of the original, renumbered for the present purpose. ... 

* Edward S. Corwin. "Marbury v. Madison and the Doctrine of Judicial Review, 12 
Michigan Law Review (1914) 538; I Selected Essays 128. 132-133- . . _ 

*Sce, for example. Gordon v. United States, 2 Wallace 561 (1865) ; Untied States v. 
Evans, 213 U.S. 297 (1909) I Muskrat v. United States, 219 U.S. 346 (» 9 > 0 • 
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and jurisdiction/' But in Marbury v. Madison, Marshall chose to base 
his decision upon the much broader ground that the Court must 
refuse to enforce any act of Congress which it considers contrary to 
the Constitution, regardless of whether the act is one pertaining to 
the work of the judiciary or dealing with some other matter alto- 

gether. . , . , 

Enough has now been said about the situation in which the Court 

found itself in deciding the case of Marbury v. Mad,son to indicate 
that it had several alternative paths available, almost any one o 
which might have been followed with logical and legal justification. 
Why did Chief Justice Marshall choose the path that he did? It may 
be conceded that the decision in the case was in part the result of 
the justices' conclusions on the high level of constitutional princi¬ 
ples, but there were certainly other factors of a more realistic charac¬ 
ter which influenced a Federalist Court in its decision. 

It may be noted that the Court did not render the most obvious 
"political" decision available. It refrained from exercising a po se 
which Congress had granted to it and which in the case at hand n 
might have used in partisan fashion to accomplish an act of judicial 
interference with the conduct of administrative affairs of the govern¬ 
ment by the President of the United States and his first assistant 
the Secretary of State. In other svords. the Court might have tried to 
force Jefferson and Madison to give Marbury his commission and 
Federalists the country over would have applauded. But instead.. n 
an act of seeming self-abnegation, the Court sai ° 

missed the case for want of jurisdiction. There are two possible rea¬ 
sons, apart from the compulsion of the Constitution, for this action 
In the first place, Marshall and his colleagues were undoubtedly 
deterred from a decision ordering Madison to deliver Marbury s 
commission because of a fear that Jefferson an us eire ar 
State might flatly refuse to obey such a court order and succeed! g 
in such refusal, thereby weaken respect for the power of the judiciary. 
Or worse still, the Republican administration might even have at¬ 
tempted to take drastic steps of reprisal against the Court As it was 
even though the Court refrained from granting Marbury the writ he 
was seeking, Marshall's obiter dictum in his opinion—that Marbury 
seemed to have a very good case against Madison-stirred up a hor¬ 
net's nest of criticism by Republicans against the Court. Indeed, as 

8 Charles G. Haines. The American Doctrine of Judicial Supremacy (id ed.. > 93 *). 
P- 4D1 n. 
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Professor Corwin has said, "The case in fact smells strongly of powder, 
for the battle between the chief justice and President Jefferson was 
already on.” 0 The Federalist Court, then, went as far as it dared in 
its opposition to the Jefferson administration. Further it dared not 
go, for fear of goading Republicans beyond the endurance point. 
After all. the Federalists held only the judiciary and in the face of a 
determined onslaught against them by President and Congress, their 
position would surely have proved untenable. 

But, it may be asked, if Marshall thought it wise for the Court to 
avoid deciding the case on its merits, why did he not seize upon the 
argument already discussed: that the Act of 1789 did not authorize the 
Court to issue a writ of mandamus in a case like the one at hand? In 
that way. as has been pointed out, the Court could have dismissed the 
case for want of jurisdiction without declaring a statute invalid. 

It looks very much as though Marshall and his Court wanted to 
exercise the power of judicial review and declare congressional legis¬ 
lation void. Does it not seem, then, in the second place, that Marshall 
was playing for much higher stakes than a mere decision supporting 
the Federalist position in the petty squabble involving Marbury and 
his claim to the office of justice of the peace? In the pages of American 
history William Marbury was an insignificant figure at best, and what 
matter if he be sacrificed for a worthy cause? Having read his lecture 
condemning Jefferson and Madison for their highhanded action, the 
chief justice went on to accomplish his greater purpose of establish¬ 
ing once and for all in very positive fashion a strong precedent for the 
power of judicial review. Professor Haines has thus indicated the im¬ 
portance of the chief justice's action: .. Marshall, who was an 

ardent Federalist, was aware of a rising opposition to the theory of 
judicial control over legislation, and he no doubt concluded that the 
wavering opinions on federal judicial supremacy needed to be re¬ 
placed by a positive and unmistakable assertion of authority.” 7 An¬ 
other eminent constitutional historian, Andrew C. McLaughlin, 
agrees that "the learned Justice really manufactured an opportunity 
to declare an act void.” 8 

4. ANTECEDENTS 

Although the question might appear to be largely academic today, 
there has been considerable scholarly and polemic controversy over 

fl E. S. Corwin. "Judicial Review.” Encyclopaedia of the Social Sciences, VIII. 457, 601. 

7 Haines, op. cit., p. 202. . . . 

8 A. C. McLaughlin. "Marbury v. Madison Again.” 14 American Bar Association 

Journal (1928) 155. 157. 
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the origins of judicial review. Historians and political scientists of 
eminent name have sought to determine whether or not the Framers 
—who made no mention of the practice in the Constitution intend¬ 
ed the Supreme Court to exercise the power of declaring acts of the 
Congress unconstitutional. See Charles A. Beard. I hr Supreme 
Court ami the Constitution (1912). I-ouis B. Boudin. Government by 
Judiciary {1932). Edward S. Corwin. The Doctrine of Judicial Re¬ 
view (1914),'H. A. Davis. The Judicial Veto (1914). A.C. McLaugh¬ 
lin, The Courts, the Constitution, and Parties (19*8)- Krank F " Mcl ’ 
vin, "The Judicial Bulwark of the Constitution."8 Ameriian Political 
Science Review 167 (1914). In its most extreme form the critics’ argu¬ 
ment accuses the Supreme Court, and Marshall in particular, of 
having "usurped" the power. From the other side considerable es 1 
dence is offered to show that the idea of judicial review antedated 
the Constitution, hence that the Framers should he presumed to have 
taken it for granted. To that it is countered that much of tins support¬ 
ing evidence may be challenged. Thus it has been stated that "consti¬ 
tutional historians have scrutinized the isolated assertions of judicial 
supremacy in the colonial and revolutionary periods, but have sharply 
divided on accepting them as legitimate precedents. 9 

It is worthy of note, however, that John Marshall's law teacher. 
George Wythe, is on record as enunciating the idea of judicial review 
most emphatically as early as .782. In the Virginia case o Common, 
wealth v. Caton, 4 Call (8 Va.) 5. 8, he announced that if the whole 
legislature, an event to be deprecated, should attempt to overleap the 
bounds prescribed for them by the people. I. in administering the 
public justice of the country, will meet the united powers at my seat 
in this tribunal; and pointing to the Constitution, will say to t lcm. 
here is the limit of your authority, and hither you shall go. but no 
further." While this statement was not necessary to the decision of the 
particular case, it stands, of course, as the view of one o t e out 
standing jurists of the Revolutionary period and one who. but hve 
years later, represented his state at the Philadelphia Convention. 

It is perhaps useful to recall that in Wythe’s and Marshall s genera¬ 
tion the colonial legislatures had found themselves suddenly freed 
of the overruling authority of the English Privy Council. The analogy 
of the Supreme Court’s power to declare laws unconstitutional and 
the Privy Council's control of colonial lawmaking is, of course, analy¬ 
tically imperfect. However, it might be surmised that colonial experi- 

• Richard B. Morris, '•judicial Supremacy and .he Inferior Conns in .he Ameri.au 
Colonics." 55 Political Science Quarterly 429 094 °) • 
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encc might thus have prepared Americans to expect legislation to be 
reviewed and, occasionally, rejected. 

It has also been urged that the idea of a higher law to which legis¬ 
lative action would have to conform had been known to English 
lawyers because of Sir Edward Coke s dictum in Bonham’s Case in 
i6io.‘° In that famous litigation Dr. I horn as Bonham, a doctor of 
medicine of the University of Cambridge, had been confined to jail 
by order of the Royal College of Physicians for practicing medicine in 
the city of London without their certificate. An Act of Parliament 
had set up the College as the governing body for all physicians prac¬ 
ticing in London, had given it power to license for such practice and 
to fine all who would practice in London without a license from the 
College. One-half of all the fines so collected was to go to the King 
and one-half to the College. It was under this statute that Dr. Bon¬ 
ham was fined and, on refusal to pay, committed to jail. In the course 
of his opinion Coke, then chief justice, averted to the College s inter¬ 
est in the fines which in effect made it a judge in its own cause. It was 
then that he said (and this was clearly dictum): "And it appears in 
our books that in many cases the common law will controul acts of 
parliament and sometimes adjudge them to be utterly void: for when 
an act of parliament is against common right or reason, or repugnant 
or impossible to be performed, the common law will controul it and 
adjudge such act to be void.** Citing this dictum, it has frequently 
been alleged that the principle of a higher law which acts of Parlia¬ 
ment might not contravene was established in English law and hence 
accepted by the colonists. On the other hand, modern scholarship has 
argued that Coke had no reference to higher law notions—which, it 
is "urged, were read into his statement by later commentators—but 
was stating a rule of statutory interpretation only. In any case, it is 
undisputed that English practice has established and maintained the 
principle of parliamentary supremacy, unlimited and illimitable by 
any legal power. 11 

A further factor which enters into considerations of the problem 
of the origins of judicial review is the jealousy of the judges of the 
period for their position and independence. It needs to be remem- 


liOn^^amVcwe see T. R- Plucknett. -Bonham s Case and J“ di f ial 
4 o Harvard Lau; Review 3 o (1926). Thome "The Comtilut.cn ^d the CourU. a 
Reexamination of the Famous Case of Dr. Bonham, in Conyers Read. ed.. TheConstt 
tution Reconsidered, New York: Columbia University Press. 1938. PP- > 5 - 24 - and 
cited there. 
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bered that only since the Act of Settlement (1700) had English judges 
been assured of their tenure. Thus neither in 178.) nor in 1803 could 
judicial independence have been viewed as so long and so fully estab¬ 
lished as not to require continuous vigilance by the judges. It is to 
be noted that virtually all of the cases in the state courts in which the 
power to declare legislation unconstitutional was asserted prior to 
Marbury v. Madison involved attempts by the lawmakers to arrogate 
judicial functions to themselves or to establish their control over the 
judiciary by one means or another. As Professor Cushman points out 
(in the selection to be found in the next section). Marbury v. Madison 
itself partakes of this ' defensive" characteristic of early judicial 

review. . . 

This concern for the protection and preservation of judicial indc- 
pendence was apparently not dictated by partisan considerations. 
Spencer Roane, who is generally regarded as having been the man 
whom Jefferson would have named to the Chief Justiceship, did not 
consider himself bound by an act of the legislature which he inter¬ 
preted as interfering with his judicial status. His views were stated in 
a letter to the governor of the state, but had the matter resolved itself 
into a justiciable controversy one may well assume from the tenor of 
the letter that he would not have hesitated to assert, as his antagonist 
Marshall had done, that such legislation was invalid. 

Spencer Roane, Senior Judge of the Court of Appeals of Virginia, 
to Thomas Mann Randolph 12 

Richmond. April 16th, 1820 


Sir, 

1 have duly considered your message, received some time since.requets • 
ing my attendance at the board of directors of the iterary > 
an act of the last session of Assembly, entitled "An Act concerning 
directors of the literary fund, and the board of pu ic s 
That act provides, that, whenever, from any cause. «he pn■£" ° 
the Court of Appeals shall be unable to attend the said board, it shal! be 
the duty of the senior judge of the said Court, capable of 
act as I director thereof, in lieu of the said president. -U«*r the 
Present circumstances of the Court of Appeals, this provision apphc to 
me; and it may apply, eventually, to every other member of the: Court 
-The Duty impo^d by this act. is not a judicial duty, and much less ts 

11 Original Utter in the archie of the Virginia State Library, which ha. Wind.y given 
permission to reproduce the text. 
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it one which attaches on me, as a judge of The Court of Appeals. If it 
were, I ought to endeavor to discharge it. under any circumstances. That 
it is not a judicial duty is evinced, both by the nature of the duly, in 
itself, and by my being associated, for its discharge, with members of the 
Executive department of the Government. 

This duty is not only not a judicial one. but it is incompatible with the 
due discharge of the arduous and important duties, confided to the Court 
of which I am a member.-The board of directors aforesaid, will have many 
important duties to perform, which will require great consideration, and 
consume much of its time. If, therefore, they are discharged by a member 
of the Court of Appeals, they would interfere with his actual duties as a 
judge. They would conflict with his duties as such, as well in term-time 
as in vacation; and it is well ascertained, that the whole of the time of 
the judges of that Court, is requisite to the due discharge of its duties. 
—These new duties would, therefore, disable a judge of that Court from 
discharging, efficiently, his previous and paramount duties, and they 
operate injuriously to the public interests. 

In short, Sir, I conceive that few objects are more to be desired, in 
our administration, than that the judges in the last resort, should be 
permitted to devote their whole time, and their undivided attention, to 
the important controversies submitted to their decision; . . . 

These are the reasons which have weighed with me, on the present 
occasion. I have submitted them to the better judgment of my brother 
judges; and it is, also, their unanimous opinion, that I ought to decline 
obeying your summons. 

With high respect I have the honour to be, Sir. your Excellency s 

most obt. servant, 

Spencer Roane 

5 . EFFECTS OF THE DECISION IN 
MARBURY v. MADISON 

THREE STAGES IN THE RISE OF JUDICIAL REVIEW 

By Robert E. Cushman 13 
• • • • • 

Now there are two facts about Marbury v. Madison which should 
be carefully noted. In the first place, the act of Congress held void was 
an act in which Congress had, in the Court’s opinion, unconstitu- 

« From his James Lecture. "The Role of the Supreme Court in a Democratic Nauon." 
1938. Reproduced by permission of Professor Cushman and of the University of Illinois 

Press. 
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tionally tampered with the Court's own jurisdiction. It had tried to 
give to the Court powers which could not validly be given and the 
Court had protected itself against this legislative assault on its own 
integrity. Jefferson himself could not logically quarrel with the basic 
theory of the Court's action. He believed that each of the three depart¬ 
ments of the Government must interpret the Constitution in so far 
as it bears upon its own powers and status, and may properly follow 
its own interpretation. No department is bound by the constitutional 
interpretation of any other department. In Marbury v. Madison the 
Court is simply saying to the Congress. "You must keep your hands 
off from us. You cannot enlarge our jurisdiction beyond constitu¬ 
tional limits.” While some of Marshall's language is more generous, 
the case of Marbury v. Madison, viewed on its facts, does not establish 
the power of the Court to reach over its own fence and pass upon the 
validity of Congressional or Presidential acts which in no way affect 
the prerogatives or jurisdiction of the Court itself. Marshall nowhere 
asserts the superiority of the Court over Congress or the Executive, 
nor docs he lay claim on the Court's behalf to any general power of 
supervision over the other two departments. In the second place, no 
other act of Congress was invalidated until the Drcd Scott case in 
1857. If the Supreme Court, under the doctrine of Marbury v. Mad,- 
son, was supposed to enjoy the broad power to supervise the constitu¬ 
tional correctness with which Congress and the President exercised 
their own powers, it is rather surprising that during the fifty years 
following no attempt was made to seek the Court s ecision as to t le 
constitutionality of the Bank of the United States, a protective tariff, 
the acquisition of Louisiana, the annexation of Texas, and numerous 
other legislative or executive acts which aroused bitter constitutional 

The second stage in the development of the power of judicial re¬ 
view was reached in the Dred Scott case decided in 1857. W e cannot 
go into the fascinating story of this great case, t is cnoug 1 or our 
purposes to know that the Court held that a Negro slave could no, 
become a citizen of the United States, and that the Missouri Com¬ 
promise Act of 1820, which forbade slavery in the federal territories 
north of 26° 30', was unconstitutional. In thus forbidding slavery m 
the territories Congress had exercised a power no, granted ,0 .1 in the 
Constitution, a power which could not validly be implied from the 
delegated power to govern the territories. This represents an impor¬ 
tant enlargement of the scope of judicial review over the doctrine of 
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Marbury v. Madison. Marshall's early decision had held that the 
Court could refuse to enforce laws purporting to change its own 
jurisdiction when the Court believed those laws to be invalid. In the 
Di ed Scott case Taney and his colleagues go much further. They hold 
that the judgment of Congress as to the scope of one of its own legis¬ 
lative powers, this time a power in no way concerning the Court, is 
wrong and that the act so passed is unconstitutional. The Court, in 
other words, takes on the task of determining whether Congress has 
exercised powers which the Constitution has not delegated to it. Con¬ 
gress must stay in its own constitutional backyard and the Supreme 
Court, not Congress, is to determine whether it has done so. 

The third stage in the growth of judicial guardianship over legis¬ 
lation came in the late eighties with the emergence of the Court's 
modern doctrine of due process of law. Here the Court added to its 
power of deciding whether Congress exercised undelcgated power the 
much more far-reaching power of deciding whether Congress has 
exercised delegated power in an improper manner. Due process of law 
is a test, not of the existence of legislative power, but of the method of 
its exercise.... 

TREND OF JUDICIAL REVIEW 

Figure 2 attempts to portray in graphical form the rise of judicial 
review. It should be noted that, with two exceptions, every instance 
of a finding of unconstitutionality applied to an Act of Congress 
occurred within the eighty-year span of 1857 to 1937. It will be noted 
that the graph indicates increased use of the judicial acts whenever 
a strong personality in the White House appeared to dominate the 
national scene. It may be surmised that there is less occasion or less 
demand for judicial intervention in periods when the executive and 
the legislative branches of the government check each other's en¬ 
deavors and plans; it is in times of executive leadership and Congres- 
sional harmony that the next echelon in the machinery of checks and 

balances is brought into play. ... 

The Court has usually been a willing agent in this interplay ot 
power. Of necessity, because its membership as a rule antedates the 
incumbent administration, it has been inclined to view critically 
legislative enactments which sought innovation at the expense of 
stability. This fact, and the entire trend of judicial review, would be 
brought into still sharper focus if judicial disapproval of state legis¬ 
lation were tabulated in a manner similar to that applied to Acts of 
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Congress in Figure 2. Such a graph is not feasible because of the 
technical difficulty of arriving at precise data, but the trend of any 
resultant curve would not be dissimilar. It would, however, not be 
entirely negative for the years since 1937 or before 1857. Following 
Marbury v. Madison and beginning with Fletcher v. Peck in 1810 
the Supreme Court exercised judicial review over state legislation so 
that by the middle of the nineteenth century its function as a council 
of revision had come to be taken for granted. The pro-Federalist, 
pro-Hamiltonian tone of the popular historical writers of the period 
lent authority to the commonly accepted belief that judicial review 
had been intended by the Framers and was essential to the operation 
of the constitutional system. 

This acceptance of judicial review was not limited to the Supreme 
Court alone. Lower federal courts and state courts in all jurisdictions 
wielded the power of veto and met with few objections. Nor could one 
ignore the extra-judicial repercussions of the P racll< *- As C'lar'es 
Grove Haines has suggested, arithmetic totals of laws held '"valid by 
no means exhaust the limitations placed upon the doctrine [of judicial 
review]. On account of the fact that courts might hold acts invalid, 
the debates in legislative halls have more frequently centered on the 
subject of constitutionality than on the issue of policyfcr expediency. 
... In the state legislatures the judiciary committed which were 

14 6 Cranch 87. infra p. *7 * • v 
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expected to divine the opinions of the judges as to the validity of pro¬ 
posed laws set the stamp of disapproval and ultimate defeat upon 
hosts of legislative projects. Single judicial decisions may have closed 
for years entire fields of political action. . . . The exact limits which 
have been imposed on the other branches of government by judicial 
supremacy are extremely difficult to estimate.*' 1 - 

6. LIMITATIONS OF JUDICIAL REVIEW 

RULES OF CAUTION 
By Edward S. Corwin 10 


From the very nature of judicial review as an outgrowth of ordinary 
judicial function arise certain limitations upon its exercise. This 
however, is not the only source of the limitations which the Court has 
come to observe when exercising the most exalted of its powers. 
Alongside what may be termed intrinsic limitations of judicial review, 
and often modifying them, are others which owe their existence to 
cautionary considerations —to the desire of the Court to avoid occa¬ 
sions of direct conflict with the political branches of the government, 
and especially with that branch which wields the physical forces of 
government, the President. 

Neither of these factors of judicial review, it should be added, is 
an altogether constant one. The Court's theory of the nature of judi¬ 
cial power will itself be found to have undergone development, and 
to this development judicial review has responded. More changeable 
has been the other factor, varying in its force with the times and with 
the personalities of the judges—and perhaps also with personalities 
of Presidents. Marshall, for example, was a bold and enterprising 
magistrate, constantly ready to put the pretensions of the Court to the 
test; while his successor, on the contrary, was—save on one fatal 
occasion 17 —a notably cautious man. ... 

Among the rules which the Supreme Court has recognized as 
governing judical review are the following: 18 

1. A decision disallowing a legislative act, either national or state. 

15 op. cit. supra, n. 5, pp. 426-427. 

i<* Extracts from "Judicial Review in Action" 74 University of Pennsylvania I.au' 
Review 639 (1926). Copyright by University of Pennsylvania Law Review and repro¬ 
duced by their permission. 

17 The allusion is to the Drcd Scott case. 

18 A similar set of rules was listed by Mr. Justice Brandeis in his concurring opinion 
in Ashwander v. Tennessee Valley Authority, 297 U.S. 28S. 346-348 (1936). 
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must be concurred in by a majority of the entire membership of the 
Bench. This is a cautionary rule—originally a concession to state pride 
—for other kinds of decisions are binding when concurred in by a 
majority of a quorum 10 of the Court. 

2. The Court will pronounce on the constitutionality of legislative 
acts only in connection with “cases.” ... A case in this sense ... must 
be a real case—not a simulated or "moot" case. That is, it must involve 
a real contest of antagonistic interests, requiring for its solution a 

judicial pronouncement on opposed views of law-[The Court has 

not always observed this rule in practice.]... The Court at an early 
date refused to render an advisory opinion ... and it has subsequentlv 
extended its scruple to the rendition of "declaratory judgments.” ... 


3. Corollary of the rule against moot cases is the rule that nobody 
may attack the constitutionality of a legislative act in a case before the 
Court unless his rights are actually affected or clearly menaced by 
such legislative act: and also the rule, which is the converse of this, 
that the Court will pass on the constitutional question raised by such 
an attack only when it is necessary to do so in order to determine the 
rights of parties to a case before it.... 


4. Another maxim stated with great positiveness by the writers is 
that no legislative act may be pronounced void by a court on the 
ground of its being in conflict with natural justice, the social compact, 
fundamental principles, etc.—in short, on any other than strictly 
constitutional grounds.... [But note that juristic usage of such consti¬ 
tutional concepts as "liberty" or "due process of law” frequently has 
the effect of reference to such broad principles or ideas outside the 
context of the Constitution.] 


5. Probably no maxim of judicial review is encountered in the de¬ 
cisions more frequently than that which says that a statute may be 
declared unconstitutional only in "a clear case"; or as it is also 
phrased, that all legislative acts are "presumed to be constitutional” 
until shown to be otherwise, and that all "reasonable doubts” con¬ 
cerning their constitutionality will be resolved in their favor-[To 

10 By Act of Congress any six members of the Court constitute a quorum. 
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this is related] the maxim that of two possible constructions of the 
statute one of which renders a statute constitutional and the other 
unconstitutional, the former is to be preferred as presumably repre¬ 
senting; the legislature’s intention. ... [But note that in recent years 
the Court has declared that state laws infringing upon the liberties 
guaranteed by the First Amendment are “prima facie void.”] 

6. Another limitation on judicial review, which is partially cau¬ 
tionary. partially logical, grows out of the doctrine of "political ques¬ 
tions.” [See below.] ... 


7. ... It has become in recent years a rather common practice for 
legislatures, in enacting elaborate and complex measures, to declare 
the separate paragraphs thereof independent, and to direct that the 
holding of any paragraph or part of the statute invalid shall not affect 
the question of the validity of the rest. Such declarations are appar¬ 
ently regarded as binding by the Court. [But cf. Carter v. Carter Coal 
Co., 298 U.S. 238, where the Court, in the face of an express separa¬ 
bility clause, declared that invalidation of the contested portion of the 
act voided the whole.] 

8. A further limitation on the exercise of the power of judicial 
review arises from the doctrine of precedent; but the real force of this 
limitation in the case of the Supreme Court of the United States is dif¬ 
ficult to estimate. Logically the Court should, no doubt, regard its 
own past interpretations of the Constitution in the same light as it 
does its past interpretations of any law whatsoever. But in the first 
place, unlike the House of Lords, the Supreme Court has never said 
that it considered itself absolutely bound by its own previous deci¬ 
sions, while, in the second place, its construction of certain acts of 
Congress—the Sherman Act is an especially glaring example—has 
been characterized by anything but hidebound deference to the logic 
of decided cases. 

That, therefore, the Court should claim equal freedom in relation 
to the Constitution—a law not amendable by ordinary legislative 
processes—is not strange. It has, to be sure, decided many cases by ref¬ 
erence to the authority of past decisions, but this may have been be¬ 
cause it still approved of the reasoning upon which these decisions 
rest. It has frequently shown itself astute to "distinguish” the case be¬ 
fore it fTom analogous cases previously decided—a method of escape 
from the thraldom of stare decisis recognized by the doctrine itself. 
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Lastly it has on several occasions, with varying degrees ol candor, 
overruled past decisions. 20 and sometimes it lias silently suppressed 
them. 


LUTHER v. BORDEN 
17 How. 1 (1849) 

[This suit grew out of the so-called “Dorr Rebellion'' in Rhode 
Island. 1841-1842. That state had continued to be governed under the 
terms of the charter which the colony had received in 1663. with the 
result that suffrage was greatly limited and representation highly un¬ 
equal. Dorr headed an insurgency which established a rival govern¬ 
ment, basing its authority derived on the will of the people and pro¬ 
claiming universal manhood suffrage. The old (charter) government, 
however, suppressed the uprising and Dorr was tried for treason in the 
state supreme court and sentenced to life imprisonment. His purpose 
was accomplished nevertheless when the charter forces yielded to the 
popular pressure manifested by his movement and consented to re¬ 
vision of the state’s basic law and the introduction of wider electoral 
rights. Dorr’s cause had evoked widespread sympathy outside the state, 
particularly in Democratic circles. There was some hope that the 
Supreme Court of the United States, composed largely of members 
previously associated with that party, might rule that Dorr’s govern¬ 
ment, because it represented the majority of the people, was the 
rightful one. In order to bring this case before the federal courts. 
Luther, a follower of Dorr who had been arrested in his home by 
government militia, moved to Massachusetts and from there, on the 
basis of diversity of citizenship, brought an action of trespass against 
the arresting officer, Borden ] 

Mr. Chief Justice Taney delivered the opinion of the Court: 


The fourth section of the fourth article of the Constitution of the 
United States provides that the United States shall guarantee to every 
state in the Union a republican form of government, and shall protect 
each of them against invasion; and on the application of the legisla¬ 
ture or of the executive (when the legislature cannot be convened) 
against domestic violence. 

Under this article of the Constitution it rests with Congress to de- 

20 Charlotte C. Bernhardt oilers a tabulation and appraisal of "Supreme Court 
Reversals on Constitutional Issues" in j-j Cornell Law Quarterly 55 (1948). 
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tide what government is the established one in a state. For as the 
United States guarantee to each state a republican government, Con¬ 
gress must necessarily decide what government is established in the 
siatc before it can determine whether it is republican or not. And 
when the senators and representatives of a state are admitted into the 
councils of the Union, the authority of the government under which 
they are appointed, as well as its republican character, is recognized 
by the proper constitutional authority. And its decision is binding on 
every other department of the government, and could not be ques¬ 
tioned in a judicial tribunal. It is true that the contest in this case did 
not last long enough to bring the matter to this issue; and as no sena¬ 
tors or representatives were elected under the authority of the govern¬ 
ment of which Mr. Dorr was the head. Congress was not called upon 
to decide the controversy. Yet the right to decide is placed there, and 
not in the courts. 

So. too. as relates to the clause in the above-mentioned article of 
the Constitution, providing for cases of domestic violence. It rested 
with Congress, too, to determine upon the proper means to be adopted 
to fulfill this guarantee. They might, if they had deemed it most 
advisable to do so, have placed it in the power of a court to decide 
when the contingency had happened which required the federal 
government to interfere. But Congress thought otherwise, and no 
doubt wisely; and by the act of February 28, 1795. provided, that, "in 
case of an insurrection in any state against the government thereof, it 
shall be lawful for the President of the United States, on application 
of the legislature of such state or of the executive, when the legislature 
cannot be convened, to call forth such number of militia of any other 
state or states as may be applied for, as he may judge sufficient to 
suppress such insurrection.” 

By this act, the power of deciding whether the exigency had arisen 
upon which the government of the United States is bound to interfere, 
is given to the President. He is to act upon the application of the 
legislature, or of the executive, and consequently he must determine 
what body of men constitute the legislature, and who is the governor, 
before he can act. The fact that both parties claim the right to the 
government, cannot alter the case, for both cannot be entitled to it. 
If there is an armed conflict, like the one of which we are speaking, 
it is a case of domestic violence, and one of the parties must be in 
insurrection against the lawful government. And the President must, 
of necessity, decide which is the government, and which party is un- 
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lawfully arrayed against it. before he can perforin the duty imposed 
upon him by the act of Congress. 

After the President has acted and called out the militia, is a circuit 
court of the United States authorized to inquire whether his decision 
was right? Could the court, while the parties were actually contending 
in arms for the possession of the government, call witnesses before it 
and inquire which party represented a majority of the people? If it 
could then it would become the duty of the court (provided it came 
to the conclusion that the President had decided incorrectly) to dis¬ 
charge those who were arrested or detained by the troops in the service 
of the United States or the government which the President was en¬ 
deavoring to maintain. If the judicial power extends so far. the gua¬ 
rantee contained in the Constitution of the United States is a guaran¬ 
tee of anarchy, and not of order. Yet if this right does not reside in 
the courts when the conflict is raging, if the judicial power is. at that 
time, bound to follow the decision of the political, it must be equally 
bound when the contest is over. It cannot, when peace is restored, 
punish as offenses and crimes the acts which it before recognized, and 

was bound to recognize, as lawful. 

It is true that in this case the militia were not called out by the 
President. But upon the application of the governor under the char¬ 
ter government, the President recognized him as the executive power 
of the state, and took measures to call out the militia to support his 
authority, if it should be found necessary for the general government 
to interfere; and it is admitted in the argument, that it was the knowl¬ 
edge of this decision that put an end to the armed opposition to the 
charter government, and prevented any further efforts to establish by 
force the proposed constitution. The interference of t e resi en . 
therefore, by announcing his determination, was as e cctua as i t e 
militia had been assembled under his orders. And it should be equally 
authoritative. For certainly no court of the United States, with a 
knowledge of this decision, would have been justified in recognizing 
the opposing party as the lawful government; or in treating as wrong¬ 
doers or insurgents the officers of the government which the Presi¬ 
dent had recognized, and was prepared to support by an armed force. 
In the case of foreign nations, the government acknowledged by the 
President is always recognized in the courts of justice. And this princi¬ 
ple has been applied by the act of Congress to the sovereign states of 
the Union. 

It is said that this power in the President is dangerous to liberty, 
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and may he abused. All power may be abused if placed in unworthy 
hands. But it would be difficult, we think, to point out any other hands 
in which this power would be more safe, and at the same time equally 
effectual. When citizens of the same state are in arms against each 
other, and the constituted authorities unable to execute the laws, the 
interposition of the United States must be prompt, or it is of little 
value. The ordinary course of proceedings in courts of justice would 
be utterly unfit for the crisis. And the elevated office of the President, 
chosen as he is by the people of the United States, and the high re¬ 
sponsibility he could not fail to feel when acting in a case of so much 
moment, appear to furnish as strong safeguards against a wilful abuse 
of power as human prudence and foresight could well provide. At all 
events, it is conferred upon him by the Constitution and laws of the 
United States and must, therefore, be respected and enforced in its 
judicial tribunals. 


Much of the argument on the part of the plaintiff turned upon 
political rights and political questions, upon which the Court has been 
urged to express an opinion. We decline doing so. The high power has 
been conferred on this Court of passing judgment upon the acts of 
the state sovereignties, and of the legislative and executive branches 
of the federal government, and of determining whether they arc be¬ 
yond the limits of power marked out for them respectively by the 
Constitution of the United States. This tribunal, therefore, should be 
the last to overstep the boundaries which limit its own jurisdiction. 
And while it should always be ready to meet any question confided to 
it by the Constitution, it is equally its duty not to pass beyond its 
appropriate sphere of action, and to take care not to involve itself in 
discussions which properly belong to other forums. No one, we be¬ 
lieve, has ever doubted the proposition, that, according to the institu¬ 
tions of this country, the sovereignty in every state resides in the 
people of the state, and that they may alter and change their form of 
government at their own pleasure. But whether they have changed it 
or not, by abolishing an old government, and establishing a new one 
in its place, is a question to be settled by the political power. And 
when that power has decided, the courts are bound to take notice of 
its decision, and follow it. 

The judgment of the Circuit Court must, therefore, be affirmed. 
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Mr. Justice Woodbury, dissenting [on oilier grounds]. .. ? x 
[In Pacific Stales Telephone and Telegraph Co. v. Oregon, 223 U.S. 
1 18 (1912), it was alleged that the insertion in the state constitution 
of Oregon of a provision for direct legislation through the popular 
initiative and referendum deprived the state of a republican form of 
government as guaranteed by the Federal Constitution. And hence 
it was argued that acts of the state government operating under this 
constitution, in this case a tax levied on plaintiff corporation, were 
invalid. "As the issues presented.” said the Court, "in their very es¬ 
sence. are, and have long since by this Court been, definitely deter¬ 
mined to be political and governmental, and embraced within the 
scope of the powers conferred upon Congress, and not therefore with¬ 
in the reach of judicial power, it follows that the case presented is 
not within our jurisdiction. ..."] 

COLEMAN v. MILLER 
307 U.S. 433 (1939) 

Mr. Chief Justice Hughes delivered the opinion of the Court: 

In I tine, 1924, the Congress proposed an amendment to the Consti¬ 
tution, known as the Child Labor Amendment. In January, 1925. the 
legislature of Kansas adopted a resolution rejecting the proposed 
amendment and a certified copy of the resolution was sent to the 
Secretary of State of the United States. In January, 1937, a resolution 
...was introduced in the senate of Kansas ratifying the proposed 
amendment. There were forty senators. When the resolution came up 
for consideration, twenty senators voted in favor of its adoption and 
twenty voted against it. The lieutenant governor, the presiding ollicer 
of the senate, then cast his vote in favor of the resolution. The resolu¬ 
tion was later adopted by the house of representatives on the vote of 
a majority of its members. 

This original proceeding in mandamus was then brought in the 
Supreme Court of Kansas by twenty-one members of the senate, in¬ 
cluding the twenty senators who had voted against the resolution, and 
three members of the house of representatives, to compel the secretary 
of the senate to erase an endorsement on the resolution to the effect 
that it had been adopted by the senate and to endorse thereon the 
words "was not passed," and to restrain the officers of the senate and 

21 The circumstances surrounding this case may be found interestingly discussed in 
Charles Warren, The Supreme Court in United States History, vol. II. pp. 18G-195. 
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house of representatives from signing the resolution and the secretary 
of state of Kansas from authenticating it and delivering it to the gover¬ 
nor. The petition challenged the right of the lieutenant governor to 
cast the deciding vote in the senate. The petition also set forth the 
prior rejection of the proposed amendment and alleged that in the 
period from June, 1924, to March, 1927, the amendment had been 
rejected by both houses of the legislatures of twenty-six states, and 
had been ratified in only five states, and that by reason of that rejec¬ 
tion and the failure of ratification within a reasonable time the pro¬ 
posed amendment had lost its vitality. 

[The Court here considered at length the question whether the 
petitioners had sufficient interest to invoke the jurisdiction of the 
Court, holding that they had. It next affirmed, by a tie vote of four- 
to-four, the decision of the state supreme court that the lieutenant 
governor could legally cast the deciding vote in the state senate.] 


Third. The effect of the previous rejection of the amendment and 
of the lapse of time since its submission. 

1. The state court adopted the view expressed by textwriters that a 
state legislature which rejected an amendment proposed by the Con¬ 
gress may later ratify. The argument in support of that view is that 
Article V says nothing of rejection but speaks only of ratification and 
provides that a proposed amendment shall be valid as part of the 
Constitution when ratified by three-fourths of the states; that the 
power to ratify is thus conferred upon the state by the Constitution 
and, as a ratifying power, persists despite a previous rejection. The 
opposing view proceeds on an assumption that if ratification by con¬ 
ventions were prescribed by the Congress, a convention could not 
reject and, having adjourned sine die, be reassembled and ratify. It 
is also premised, in accordance with views expressed by textwriters, 
that ratification if once given cannot afterwards be rescinded and the 
amendment rejected, and it is urged that the same effect in the ex¬ 
haustion of the state's power to act should be ascribed to rejection; 
that a state can act “but once, either by convention or through its 
legislature.” 

Historic instances are cited. ... 

[These show that] ... the political departments of the government 
dealt with the effect both of previous rejection and of attempted 
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withdrawal and determined that botli were ineffectual in the presence 

of an actual ratification-This decision by the political department 

of the government as to the validity of the adoption of the Fourteenth 
Amendment has been accepted. 

We think that in accordance with this historic precedent the ques¬ 
tion of the efficacy of ratification by state legislatures, in the light of 
previous rejection or attempted withdrawal, should be regarded as a 
political question pertaining to the political departments, with the 
ultimate authority in the Congress in the exercise of its control over 
the promulgation of the adoption of the amendment. . .. 

2. The more serious question is whether the proposal by the Con¬ 
gress of the amendment had lost its vitality through lapse of time and 
hence it could not be ratified by the Kansas legislature in • 9 : 17 - 
We have held that the Congress in proposing an amendment may 

fix a reasonable time for ratification. Dillon v. Gloss, 256 U S. 368- 

But petitioners contend that in the absence of a limitation by the 
Congress, the Court can and should decide what is a reasonable period 
within which ratification may be had. We arc unable to agree with 
that contention. 

Where are to be found the criteria for such a judicial determina¬ 
tion? None are to be found in Constitution or statute. In their endeav- 
or to answer this question petitioners' counsel have suggested that 
at least two years should be allowed; that six years would not be un¬ 
reasonably long; that seven years had been used by the Congress as 
a reasonable period; that one year, six months and thirteen days was 
the average time used in passing upon amendments which had been 
ratified since the first ten amendments; that three years, six months 
and twenty-five days has been the longest time used in ratifying. To 
this list of variables, counsel add that "the nature and extent of public- 
ity and the activity of the public and of the legislatures of the several 
states in relation to any particular proposal should be taken into con¬ 
sideration.” That statement is pertinent, but there are additional 
matters to be examined and weighed. When a proposed amendment 
springs from a conception of economic needs, it would be necessary, 
in determining whether a reasonable time had elapsed since its sub¬ 
mission to consider the economic conditions prevailing in the 
country, whether these had so far changed since the submission as to 
make the proposal no longer responsive to the conception which in- 
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spired it or w hether conditions were such as to intensify the feeling of 
need and the appropriateness of the proposed remedial action. In 
short, the question of a reasonable time in many cases would involve, 
as in this case it does involve, an appraisal of a great variety of relevant 
conditions, political, social and economic, which can hardly be said 
to be within the appropriate range of evidence receivable in a court of 
justice and as to which it would be an extravagant extension of judi¬ 
cial authority to assert judicial notice as the basis of deciding a con¬ 
troversy with respect to the validity of an amendment actually ratified. 
On the other hand, these conditions are appropriate for the considera¬ 
tion of the political departments of the government. The questions 
they involve are essentially political and not justiciable. They can be 
decided by the Congress with the full knowledge and appreciation 
ascribed to the national legislature of the political, social and eco¬ 
nomic conditions which have prevailed during the period since the 
submission of the amendment. 

... The decision by the Congress, in its control of the action of the 
Secretary of State [of promulgating the amendment], of the question 
whether the amendment had been adopted within a reasonable time 
would not be subject to review by the courts. 


For the reasons we have stated ... we think that the Congress in 
controlling the promulgation of the adoption of the amendment has 
the final determination of the question whether by lapse of time its 
proposal of the amendment had lost its vitality prior to the required 
ratifications. The state officials should not be restrained from certify¬ 
ing to the Secretary of State the adoption by the legislature of Kansas 
of the resolution of ratification. 

As we find no reason for disturbing the decision of the Supreme 
Court of Kansas in denying the mandamus sought by petitioners, its 
judgment is affirmed but upon grounds stated in this opinion. 

Mr. Justice Black (Mr. Justice Roberts, Mr. Justice Frankfurter, 
and Mr. Justice Douglas joining with him), concurring in the result. 

... Congress, possessing exclusive power over the amending process, 
cannot be bound by and is under no duty to accept the pronounce¬ 
ments upon that exclusive power by this Court or by the Kansas 
courts. Neither state nor federal courts can review' that power. There¬ 
fore, any judicial expression amounting to more than mere acknowl- 
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edgemcnt of exclusive Congressional power over the political process 
of amendment is a mere admonition to the Congress in the na¬ 
ture of an advisory opinion, given wholly without constitutional 
authority. ... 

Mr. Justice Butler (Mr. Justice McReynolds joining with him), 
dissenting: [The Court should assume jurisdiction and find that more 
than a reasonable time has elapsed. Past pronouncements by the 
Court on matters involving the amending process have been accepted 
by the Congress, indicating that that body recognized the judicial 
authority in such matters.] 

[Note on The Amending Power : Prior to Coleman v. Miller the 
Court had decided a number of cases touching on the procedure for 
^mending the Constitution. The earliest of these was Hollingsworth 
/ v. Virginia, 3 Dallas 378 (1798), involving the Eleventh Amendment. 
'It decided that the proposal of an amendment was a constituent, not 
a legislative act and that it was therefore not necessary to submit it 
to the President for signature or veto. Also bearing on the proposal 
stage is the ruling in the National Prohibition Cases, 253 U.S. 350 
(1920), that the requirement of a two-thirds vote pertains to the 
quorum, not the total membership of each house. 

[That Congress may impose a time limit within which a proposed 
amendment is to be ratified was approved in Dillon v. Gloss, 256 U.S. 
368 (1921). #n the other hand, an attempt by the state of Ohio to 
accomplish ratification by referendum was held to contravene the 
specific stipulations of the Constitution. Hawke v. Smith, 253 U.S. 
221 (1920). 

[^uery: does the decision in Coleman v. Miller mean a complete 
surrender of the Court’s jurisdiction in cases involving the amending 
power? Note the sweeping assertion of the concurring opinion on that 
question. Would the Court, for instance, consider whether or not a 
two-thirds vote of the quorum was mustered for a proposal? Sec 
Christoff el v. United States, 338 U.S. 84 (1949), where the Court de¬ 
cided that a Congressional committee was not "a competent tribunal” 
in the absence of quorum. 

[The entire subject of amendments to the Federal Constitution is 
covered in an authoritative monograph Amending the Federal Con¬ 
stitution by Lester B. Orfield (Ann Arbor: The University of Michi¬ 
gan Press, 1942).] 
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COLEGROVE v. GREEN 
328 U.S. 549 (*94 6 ) 

[An effort by some qualified voters in Illinois to compel redistrict- 
in" of the state for Congressional elections, a task which had been 
passed over since 1901, with the result that urban districts, which 
had registered great gains in the meantime, did not have a fair share 
of the state’s representation in Congress. The state courts held them¬ 
selves powerless to interfere with the inaction of the legislature.] 
Mr. Justice Frankfurter announced the judgment of the Court 
and an opinion in which Mr. Justice Reed and Mr. Justice Burton 
concur. 


We are of the opinion that the petitioners ask of this Court what is 
beyond its competence to grant. This is one of those demands on 
judicial power which cannot be met by verbal fencing about ‘ juris¬ 
diction.” It must be resolved by considerations on the basis of which 
this Court, from time to time, has refused to intervene in controver¬ 
sies. It has refused to do so because due regard for the effective work¬ 
ing of our government revealed this issue to be of a peculiarly politi¬ 
cal nature and therefore not meet for judicial determination. 

This is not an action to recover for damage because of the discrimi¬ 
natory exclusion of a plaintiff from rights enjoyed by other citizens. 
The basis for the suit is not a private wrong, but a wrong suffered by 
Illinois as a polity. In effect this is an appeal to the federal courts to 
reconstruct the electoral process of Illinois in order that it may be 
adequately represented in the councils of the Nation. Because the 
Illinois legislature has failed to revise its Congressional Representa¬ 
tive districts in order to reflect great changes, during more than a 
generation, in the distribution of its population, we are asked to do 
this, as it were, for Illinois. 

Of course no court can affirmatively remap the Illinois districts 
so as to bring them more in conformity with the standards of fairness 
for a representative system. At best we could only declare the existing 
electoral system invalid. The result would be to leave Illinois un- 
districted and to bring into operation, if the Illinois legislature chose 
not to act, the choice of members for the House of Representatives on 
a state-wide ticket. The last stage may be worse than the first. The 
upshot of judicial action may defeat the vital political principle which 
led Congress, more than a hundred years ago, to require districting. 
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...Nothing is clearer than that this controversy concerns matters 
that bring courts into immediate and active relations with party ton- 
tests. From the determination of such issues this Court has tradition¬ 
ally held aloof. It is hostile to a democratic system to involve the judi¬ 
ciary in the politics of the people. And it is not less pernicious il such 
judicial intervention in an essentially political contest be dressed up 
in the abstract phrases of the law. 


To sustain this action would cut very deep into the very being of 
Congress. Courts ought not to enter this political thicket. The remedy 
for unfairness in districting is to secure state legislatures that will 
apportion properly or to invoke the ample powers of Congress. . . . 

Mr. Justice Jackson took no part in the consideration of this case. 

Mr. Justice Rutledge. I concur in the result. . . . 

Mr. Justice Black (Mr. Justice Douglas and Mr. Justice Murphy 
concurring with him), dissenting. 


It is difficult for me to see why the 1901 State Apportionment Act 
does not deny petitioners equal protection of the laws. The failure of 
the legislature to reapportion the congressional election districts for 
forty years, despite census figures indicating great changes in the dis¬ 
tribution of the population, has resulted in election districts, the 
populations of which range from 112,000 to 900,000 people. One of 
the petitioners lives in a district of more than 900,000 people. His 
vote is consequently less effective than that of each of the citizens 
living in the district of 112,000. And such a gross inequality in the 
voting power of citizens irrefutably demonstrates a complete lack 
of effort to make an equitable apportionment. The 1901 State Ap¬ 
portionment Act if applied to the next election would thus result 
in a wholly indefensible discrimination against petitioners and all 
other voters in heavily populated districts. The equal protection 
clause of the Fourteenth Amendment forbids such discrimination.. .. 


In this case, no supervision over elections is asked for. ... What 
is involved here is the right to vote guaranteed by the Federal Con¬ 
stitution. It has always been the rule that where a federally protected 
right has been invaded the federal courts will provide the remedy to 
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rectify the wrong done. Federal courts have not hesitated to exercise 
their equity power in cases involving deprivation of property and 
liberty. . . . There is no reason why they should do so where the case 
involves the right to choose representatives that make laws affecting 
liberty and property. 

Nor is there any more difficulty in enforcing a decree in this case 
than there was in the Smiley Case [Smiley v. Holm, 285 U.S. 355. up¬ 
held a state court order declaring a state apportionment bill invalid]. 
It is true that declaration of invalidity of the State Act and the enjoin¬ 
ing of State officials would result in prohibiting the State from elect¬ 
ing Congressmen under the system of old Congressional districts. But 
it would leave the State free to elect them from the State at large, 
which, as we held in the Smiley Case, is a manner authorized by the 
Constitution. It is said that it would be inconvenient for the State to 
conduct the election in this manner. But it has an element of virtue 
that the more convenient method does not have—namely, it does not 
discriminate against some groups to favor others, it gives all people 
an equally effective voice in electing their representatives as is essen¬ 
tial under a free government, and it is Constitutional. 

Mr. Justice Douglas and Mr. Justice Murphy join in this dissent. 



CHAPTER III 



Separation of Powers 


1. THE STATEMENT 

[From The Spirit of the Laws, by Charles Louis dc Sccondat. Baron 
dc Montesquieu. Book IX. chapter 6 (Nugcnt-Prichard translation of 

I878).] . , • , • 

In every government there are three sorts of power: the legislative, 

the executive. ...and ... [the judiciary].... When the legislative 
and executive powers are united in the same person, or in the same 
body of magistrates, there can be no liberty; .. • Again, there is no 
liberty if the judiciary power be not separated from the legislative 
and executive. Were it joined with the legislative, the life and liberty 
of the subject would be exposed to arbitrary control; for the judge 
would then be legislator. Were it joined to the executive, the judge 
might behave with violence and oppression. 

There would be an end of everything were the same men or the 
same body (whether of nobles or of the people) to exercise all three 
powers, that of enacting laws, that of executing the public resolutions, 
and of trying the causes of individuals. 

[Massachusetts Constitution of 1780] 

Article XXX: In the government of this commonwealth the legis¬ 
lative department shall never exercise the executive and judicial 
powers or either of them; the executive shall never exercise the legis¬ 
lative and judicial powers or either of them; the judicial shall never 
exercise the legislative and executive powers or either of them: to the 
end it may be a government of laws and not of men. 

6s 
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[Constitution of the United States, 1787] 

Article I. Section 1: All legislative powers herein granted shall be 
vested in a Congress of the United States. 


Article II. Section 1: The executive power shall be vested in a 
President of the United States of America. ... 


Article III, Section 1: The judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior courts as 
the Congress may from time to time ordain and establish. . . . 


[The Federalist , No. XLVII. by James Madison] 


One of the principal objections inculcated by the more respectable 
adversaries to the constitution, is its supposed violation of the politi¬ 
cal maxim, that the legislative, executive, and judiciary departments, 
ought to be separate and distinct. In the structure of the federal 
government, no regard, it is said, seems to have been paid to this 
essential precaution in favour of liberty The several departments of 
power are distributed and blended in such a manner, as at once to 
destroy all symmetry and beauty of form; and to expose some of the 
essential parts of the edifice to the danger of being crushed by the 
disproportionate weight of other parts^ 

No political truth is certainly of greater intrinsic value, or is 
stamped with the authority of more enlightened patrons of liberty, 
than that on which the objection is founded. ^The accumulation of 
all powers, legislative, executive, and judiciary, in the same hands, 
whether of one, a few, or many, and whether hereditary, self-ap¬ 
pointed, or elective, may justly be pronounced the very definition of 
tyranny^.. 

The oracle who is always consulted and cited on this subject, is the 
celebrated Montesquieu. If he be not the author of this invaluable 
precept in the science of politics, he has the merit of at least display¬ 
ing and recommending it most effectually to the attention of man¬ 
kind. ... 
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... In saying, "there can be no liberty, where the legislative and 
executive powers are united in the same person, or body of magis¬ 
trates;” or "if the power of judging be not separated from the legisla¬ 
tive and executive powers.” he did not mean that these departments 
ought to have no partial agency in. or no control over, the acts of 
each other. His meaning, as his own words import, and still more 
conclusively as illustrated by the example in his eye [the British con¬ 
stitution], can amount to no more than this, that where the whole 
power of one department is exercised by the same hands which pos¬ 
sess the whole power of another department, the fundamental princi¬ 
ples of a free constitution are subverted.... 


.. .The charge brought against the proposed constitution, of vio¬ 
lating a sacred maxim of free government, is warranted neither by the 
real meaning annexed to that maxim by its author, nor by the sense 
in which it has hitherto been understood in America. ... 

2. THE PRACTICE 

McGRAIN v. DAUGHERTY 
273 U.S. *35 (' 927 ) 

[A Senate committee called Daugherty as a witness and. when he 
refused to appear, had him arrested to be brought before them. 
Daugherty asked a federal district court for a writ of habeas corpus, 
i.e., an order directing the person detaining him to show under what 
authority the arrest or detention was claimed. The district court held 
that the Senate committee had no power to order the arrest and that 
Daugherty should be released.] 

Mr. Justice Van Devanter delivered the opinion of the Court.... 

Harry M. Daugherty became the Attorney General March 5. 1921, 
and held that office until March 28, 1924, when he resigned. Late in 
that period various charges of misfeasance and nonfeasance in the 
Department of Justice after he became its supervising head were 
brought to the attention of the Senate by individual senators and 
made the basis of an insistent demand that the department be investi¬ 
gated to the end that the practices and deficiencies which, according 
to the charges, were operating to prevent or impair its right adminis¬ 
tration might be definitely ascertained and that appropriate and 
effective measures might be taken to remedy or eliminate the evil. 
The Senate regarded the charges as grave and requiring legislative 
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attention and action. Accordingly it ... adopted a resolution author¬ 
izing and directing a select committee of five senators "to investigate 
circumstances and facts, to report same to the Senate, concerning the 
alleged failure of Harry M. Daugherty. Attorney General of the 
United States, to arrest and prosecute Albert B. Fall, Harry F. Sin¬ 
clair. E. L. Doheny, C. R. Forbes, and their co-conspirators in de¬ 
frauding the Government, as well as the alleged neglect and failure 
of the said Attorney General to arrest and prosecute many others for 
violation of Federal statutes, and his alleged failure to prosecute 
properly, efficiently, and promptly, and to defend all manner of civil 
and criminal actions wherein the Government of the United States 
is interested as a party plaintiff or defendant.” ... 

[The first question is] ... whether the Senate—or the House of 
Representatives, both being on the same plane in this regard—has 
power, through its own process, to compel a private individual [the 
brother of the ex-Attorney General, Ohio banker Mally S. Daugherty] 
in appear before it or one of its committees and give testimony needed 
to enable it efficiently to exercise a legislative function belonging to 
it under the Constitution.... 

u The Constitution provides for a Congress consisting of a Senate and 
House of Representatives and invests it with "all legislative Powers 
granted to the United States, and with power "to make all laws which 
shall be necessary and proper” for carrying into execution these 
powers and "all other powers" vested by the Constitution in the 
United States or in any department or officer thereof. Article I. sec¬ 
tions i, 8 ... But there is no provision expressly investing cither 
house with power to make investigations and exact testimony to the 
end that it may exercise its legislative function advisedly and effec¬ 
tively. So the question arises whether this power is so far incidental 
to the legislative function as to be implied. 

In actual legislative practice power to secure needed information 
by such means has long been treated as an attribute of the power to 
legislate. It was so regarded in the British Parliament and in the 
colonial legislatures before the American Revolution; and a like view 
has prevailed and been carried into effect in both houses of Congress 
and in most of the state legislatures. [Citing examples of its applica¬ 
tion by the House of Representatives in 1792 and 1859, and referring 
to state practices as well as to Congressional enactments facilitating 
investigations]. 
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Four decisions of this Court are cited and more or less relied on. 
and we now turn to them. 

The first decision was in Anderson v. Dunn. 6 Wheat. 204.. . . The 
question there was whether, under the Constitution, the House of 
Representatives has power to attach and punish a person other than 
a member for contempt of its authority—in fact, an attempt to bribe 
one of its members. The Court regarded the power as essential to the 
effective exertion of other powers expressly granted, and therefore 
implied. ... 

The next decision was in Ki I bourn v. Thompson, 103 U.S. ifi8. The 
question there was whether the House of Representatives had ex¬ 
ceeded its power in directing one of its committees to make a particu¬ 
lar investigation. The decision was that it had. The principles an- 
ounced and applied in the case are—that neither house of Congress 
possesses a "general power of making inquiry into the private affairs 
of the citizen;" that the power actually possessed is limited to inquiries 
relating to matters of which the particular house "has jurisdiction" 
and in respect of which it rightfully may take other action; that 
if the inquiry relates to "a matter wherein relief or redress could 
be had only by a judicial proceeding" it is not within the range of 
this power, but must be left to the courts, conformably to the consti¬ 
tutional separation of governmental powers; and that for the purpose 
of determining the essential character of the inquiry recourse may be 
had to the resolution or order under which it is made. The Court 
examined the resolution which was the basis of the particular inquiry, 
and ascertained therefrom that the inquiry related to a private real 
estate pool or partnership in the District of Columbia. Jay Cooke R: 
Company had had an interest in the pool, but had become bankrupts, 
and their estate was in course of administration in a federal bank¬ 
ruptcy court in Pennsylvania. The United States was one of their 
creditors. The trustee in the bankruptcy proceeding had effected a 
settlement of the bankrupts’ interest in the pool, and of course his 
action was subject to examination and approval or disapproval by the 
bankruptcy court. Some of the creditors, including the l-nitcd States, 
were dissatisfied with the settlement. In these circumstances, disclosed 
in the preamble, the resolution directed the committee "to inquire 
into the matter and history of said real estate pool and the character 
of said settlement, with the amount of property involved in which 
Jay Cooke & Company were interested, and the amount paid or to be 
paid in said settlement, with power to send for persons and papers 
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and report to the House.” The Court pointed out that the resolution 
contained no suggestion of contemplated legislation; that the matter 
was one in respect to which no valid legislation could be had; that 
the bankrupts’ estate and the trustee's settlement were still pending 
in the bankruptcy court; and that the United States and other credi¬ 
tors were free to press their claims in that proceeding. And on these 
grounds the Court held that in undertaking the investigation "the 
House of Representatives not only exceeded the limit of its own 
authority, but assumed power which could only be properly exer¬ 
cised by another branch of the government, because it was in its na¬ 
ture clearly judicial.” 


[Discussion of In re Chapman, 166 U.S. 661, and Marshall v. Gor¬ 
don, 243 U.S. 521, omitted.] 

While these cases are not decisive of the question we are consider¬ 
ing, they definitely settle two propositions which we recognize as en¬ 
tirely sound and having a bearing on its solution: One, that the two 
houses of Congress, in their separate relations, possess not only such 
powers as are expressly granted to them by the Constitution, but 
such auxiliary powers as are necessary and appropriate to make the 
express powers effective; and, the other, that neither house is invested 
with “general” power to inquire into private affairs and compel dis¬ 
closures, but only with such limited power of inquiry as is shown to 
exist when the rule of constitutional interpretation just stated is 

rightly applied- . 

With this review of the legislative practice, congressional enact- 

ments and court decisions, we proceed to a statement of our conclu- 
sions on the question. 

We are of the opinion that the power of inquiry—with process to 
enforce it—is an essential and appropriate auxiliary to the legislative 
function. It was so regarded and employed in American legislatures 
before the Constitution was framed and ratified. Both houses of Con¬ 
gress took this view of it early in their history—the House of Repre¬ 
sentatives with the approving votes of Mr. Madison and other mem¬ 
bers whose service in the convention which framed the Constitution 
gives special significance to their action—and both houses have em¬ 
ployed the power accordingly up to the present time. The acts of 1798 
and 1857, judged by their comprehensive terms, were intended to re¬ 
cognize the existence of this power in both houses and to enable 
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them to employ it “more effectually” than before. So. when their 
practice in the matter is appraised according to the circumstances in 
which it was begun and to those in which it lias been continued, it 
falls nothing short of a practical construction, long continued, of the 
constitutional provisions respecting their powers, and therefore 
should be taken as fixing the meaning of those provisions, if other¬ 
wise doubtful. 

We are further of opinion that the provisions are not of doubtful 
meaning, but. as was held by the Court in the cases we have re¬ 
viewed, are intended to be effectively exercised, and therefore to 
carry with them such auxiliary powers as are necessary and appropri¬ 
ate to that end. While the power to exact information in aid of the 
legislative function was not involved in those cases, the rule of inter¬ 
pretation applied there is applicable here. A legislative body cannot 
legislate wisely or effectively in the absence of informaiion respecting 
the conditions which the legislation is intended to affect or change; 
and where the legislative body does not itself possess the requisite in¬ 
formation—which not infrequently is true—recourse must be had to 
others who do possess it. Experience has taught that mere requests for 
such information often are unavailing, and also, that information 
which is volunteered is not always accurate or complete; so some 
means of compulsion are essential to obtain what is needed.... 

The contention is earnestly made on behalf of the witness that 
this power of inquiry, if sustained, may be abusively and oppressively 
exerted. If this be so, it affords no ground for denying the power. ... 

We come now to the question whether it sufficiently appears that 
the purpose for which the witness’s testimony was sought was to ob¬ 
tain information in aid of the legislative function.... 

We are of the opinion that the [lower] court's ruling on this ques¬ 
tion was wrong, and that it sufficiently appears, when the proceedings 
are rightly interpreted that the object of the investigation and of the 
effort to secure the witness's testimony was to obtain information for 

legislative purposes. . ... 

It is quite true that the resolution directing the investigation does 
not in terms avow that it is intended to be in aid of legislation; but 
it does show that the subject to be investigated was the administration 
of the Department of Justice—whether its functions were being prop¬ 
erly discharged or were being neglected or misdirected, and par¬ 
ticularly whether the Attorney General and his assistants were per¬ 
forming or neglecting their duties in respect of the institution and 
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prosecution of proceedings to punish crimes and enforce appropriate 
remedies against the wrongdoers—specific instances of alleged neglect 
being recited. Plainly the subject was one on which legislation could 
be had and would be materially aided by the information which the 
investigation was calculated to elicit. This becomes manifest when 
it is reflected that the functions of the Department of Justice, the 
powers and duties of the Attorney General and the duties of his 
assistants, are all subject to regulation by congressional legislation, 
and that the department is maintained ... under [Congressional] 
appropriations. .. . 

Reversed. 

[Note that in the precedent cited for limitation of Congressional 
power of investigation (Kilbourn v. Thompson) the subject matter 
was in the hands of the courts; thus this was, like Marbury v. Madi¬ 
son, a defensive move of the judiciary. Consider the consequences if 
the Court had held the Daugherty investigation unconstitutional: 
this was the government's effort to clear itself of the bad odors left 
over by the Teapot Dome scandal—might Congress have chosen to 
ignore the Court?] 

3. DELEGATION OF LEGISLATIVE POWER 

PANAMA REFINING CO. v. R^AN (The “Hot Oil''Case) 

293 U.S. 388(1935) 

Mr. Chief Justice Huches delivered the opinion of the Court. 

On July 11, 1933, the President, by Executive Order, prohibited 
"the transportation in interstate and foreign commerce of petroleum 
and the products thereof produced or withdrawn horn storage in 
excess of the amount permitted to be produced or withdrawn from 
storage by any state law or valid regulation or order prescribed there¬ 
under, by any board, commission, officer, or other duly authorized 
agency of a state.” This action was based on Section 9 (c) of Title 
I of the National Industrial Recovery Act of June 16, 1933. 48 Stat. 
195-200, 15 U.S.C. Tit. I, sec. 709 (c). That section provides: 

"Sec. 9 ... 

"(c) The President is authorized to prohibit the transportation in 
interstate and foreign commerce of petroleum and the products there¬ 
of produced or withdrawn from storage in excess of the amount per¬ 
mitted to be produced or withdrawn from storage by any state law 
or valid regulation or order prescribed thereunder, by any board, 
commission, officer, or other duly authorized agency of a state. Any 
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violation of any order of the President issued under the provisions 
of this subsection shall be punishable by fine of not to exceed $1,000, 
or imprisonment lor not to exceed six months, or both. ... 

On August 19, 1933. the President, by Executive Order, stating 
that his action was taken under Title 1 of the National Industrial 
Recovery Act. approved a "Code of Fair Competition for the Petro¬ 
leum Industry.'* ... 

This "Petroleum Code" (in its original form and as officially 
printed) provided in Section 3 of Article III relating to "Production" 
for estimates of "required production of crude oil to balance con¬ 
sumer demand for petroleum products" to be made at intervals by the 
federal agency. This "required production" was to be equitably 
allocated" among the several states. These estimates and allocations, 
when approved by the President, were to be deemed to be "the net 
reasonable market demand” and the allocations were to be recom¬ 
mended "as the operating schedules for the producing states and for 
the industry.” By section 4 of Article III. the subdivision, with re¬ 
spect to producing properties, of the production allocated to each 

state, was to be made within the state- 

... The Panama Refining Company, as owner of an oil refining 
plant in Texas, and its co-plaintiff, a producer having oil and gas 
leases in Texas, sued to restrain the defendants, who were federa 
officials, from enforcing Regulations ... prescribed by the Secretary 
of the Interior under Section 9(c) ot the National Industrial Re¬ 
covery Act. Plaintiffs attacked the validity of Section 9(c) as an uncon¬ 
stitutional delegation to the President of legislative power and as 
transcending the authority of the Congress under the commerce 
clause. The regulations, and the attempts to enforce them by coming 
upon the properties of the plaintiffs, gauging their tanks, digging 
up pipe lines, and otherwise, were also assailed under the Fourth and 
Fifth Amendments of the Constitution.... . 

[A permanent injunction was granted by the District Court- but 
this order was reversed and the bills dismissed by the Circuit 
Court of Appeals. The Supreme Court took the case on certiorari ] 


Fourth. Section 9 (c) is assailed upon the ground that it is an un¬ 
constitutional delegation of legislative power. The section purports 
to authorize the President to pass a prohibitory law. The subject to 
which this authority relates is defined. It is the transportation in in- 
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terstate and foreign commerce of petroleum and petroleum products 
which arc produced or withdrawn from storage in excess of the 
amount permitted by state authority. Assuming for the present pur¬ 
pose. without deciding, that the Congress has power to interdict the 
transportation of that excess in interstate and foreign commerce, the 
question whether that transportation shall be prohibited by law is 
obviously one of legislative policy. Accordingly, we look to the statute 
to see whether the Congress has declared a policy with respect to that 
subject; whether the Congress has set up a standard for the President’s 
action: whether the Congress has required any finding by the Presi¬ 
dent in the exercise of the authority to enact the prohibition. 

Section 9(c) is brief and unambiguous. It does not attempt to con¬ 
trol the production of petroleum and petroleum products within a 
state. It does not seek to lay down rules for the guidance of state 
legislatures or state officers. It leaves to the states and to their con¬ 
stituted authorities the determination of what production shall be 
permitted. It does not qualify the President s authority by reference 
to the basis, or extent, of the state s limitation of production. Section 
9(c) does not state whether, or in what circumstances or under what 
conditions, the President is to prohibit the transportation of the 
amount of petroleum or petroleum products produced in excess of 
the state’s permission. It establishes no criterion to govern the Presi¬ 
dent’s course. It does not require any finding by the President as a 
condition of his action. The Congress in Section 9(c) thus declares no 
policy as to the transportation of the excess production. So far as this 
section is concerned, it gives the President an unlimited authority to 
determine the policy and to lay down the prohibition, or not to lay 
it down, as he may see fit. And disobedience to his order is made a 
crime punishable by fine and imprisonment. 

We turn to the other provisions of Title I of the Act. 1 he first 
section is a “declaration of policy.” It declares that a national emer¬ 
gency exists “which is productive of widespread unemployment and 
disorganization of industry, which burdens interstate and foreign 
commerce, affects public welfare, and undermines the standards 
of living of the American people.” It is declared to be the pol¬ 
icy of Congress “to remove obstructions to the free flow of inter¬ 
state and foreign commerce which tend to diminish the amount 
thereof;” “to provide for the general welfare by promoting the organi¬ 
zation of industry for the purpose of cooperative action among trade 
groups;” “to induce and maintain united action of labor and manage- 
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ment under adequate governmental sanctions and supervision;” "to 
eliminate unfair competition practices, to promote the fullest possible 
utilization of the present productive capacity of industries, to avoid 
undue restriction of production (except as may be temporarily re¬ 
quired), to increase the consumption of industrial and agricultural 
products by increasing purchasing power, to reduce and relieve 
unemployment, to improve standards of labor, and otherwise to re¬ 
habilitate industry and to conserve natural resources.’ 

This general outline of policy contains nothing as to the circum¬ 
stances or conditions in which transportation of petroleum or peno- 
leum products should be prohibited,—nothing as to the policy of pro¬ 
hibiting, or not prohibiting, the transportation of production exceed¬ 
ing what the states allow. The general policy declared is "to remove 
obstructions to the free flow of interstate and foreign commerce." As 
to production, the section lays down no policy of limitation. It favors 
the fullest possible utilization of the present productive capacity of 
industries. It speaks, parenthetically, of a possible temporary restric¬ 
tion of production, but of what, or in what circumstances, it gives 
no suggestion. The section also speaks in general terms ol the con¬ 
servation of natural resources but it prescribes no policy for the 
achievement of that end. It is manifest that this broad outline is 
simply an introduction of the Act. leaving the legislative policy as to 
particular subjects to be declared and defined, if at all, by the subse¬ 
quent sections. 

It is no answer to insist that deleterious consequences follow the 
transportation of “hot oil”—oil exceeding state allowances. The 
Congress did not prohibit that transportation. The Congress did not 
undertake to say that the transportation of "hot oil” was injurious. 
The Congress did not say that transportation of that oil was "unfair 
competition.” The Congress did not declare in what circumstances 
that transportation should be forbidden, or require the President to 
make any determination as to any facts or circumstances. Among the 
numerous and diverse objectives broadly stated, the President was 
not required to ascertain and proclaim the conditions prevailing in 
the industry which made the prohibition necessary. The Congress 
left the matter to the President without standard or rule, to be dealt 
with as he pleased. The effort by ingenious and diligent construction 
to supply a criterion still permits such a breadth of authorized action 
as essentially to commit to the President the functions of a legislature 
rather than those of an executive or administrative officer executing 
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a declared legislative policy. We find nothing in Section 1 which 
limits or controls the authority conferred by Section 9(c). 

Wc pass to the other sections of the Act.... 

None of these provisions can be deemed to prescribe any limitation 
of the grant of authority in Section 9(c). 

Fifth. The question whether such a delegation of legislative power 
is permitted by the Constitution is not answered by the argument 
that it should be assumed that the President has acted, and will act, 
for what he believes to be the public good. The point is not one of 
motives but of constitutional authority, for which the best of motives 
is not a substitute. 

The Constitution provides that "AH legislative powers herein 
granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives." Art. I, Sec. 1. 
And the Congress is empowered "To make all laws which shall be 
necessary and proper for carrying into execution" its general powers. 
Art. I, Sec. 8, § 18. The Congress manifestly is not permitted to abdi¬ 
cate, or to transfer to others, the essential legislative functions with 
which it is thus vested. Undoubtedly legislation must often be adapted 
to complex conditions involving a host of details with which the 
national legislature cannot deal directly. The Constitution has never 
been regarded as denying to the Congress the necessary resources of 
flexibility and practicality, which will enable it to perform its func¬ 
tion in laying down policies and establishing standards, while leaving 
to selected instrumentalities the making of subordinate rules within 
prescribed limits and the determination of facts to which the policy 
as declared by the legislature is to apply. Without capacity to give 
authorizations of that sort we should have the anomaly of a legislative 
power which in many circumstances calling for its exertion would be 
but a futility. But the constant recognition of the necessity and valid¬ 
ity of such provisions, and the wide range of administrative authority 
which has been developed by means of them, cannot be allowed to 
obscure the limitations of the authority to delegate, if our constitu¬ 
tional system is to be maintained. 

The Court has had frequent occasion to refer to these limitations 
and to review the course of congressional action. [Cases reviewed.] 


.. . In every case in which the question has been raised, the Court 
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has recognized that there are limits of delegation which there is no 
constitutional authority to transcend. We think that Section 9(c) goes 
beyond these limits. As to the transportation of oil production in 
excess of state permission, the Congress has declared no policy, has 
established no standard, has laid down no rule. There is no require¬ 
ment. no definition of circumstances and conditions in which the 
transportation is to be allowed or prohibited. 

If Section 9(c) were held valid, it would he idle to pretend that 
anything would be left of limitations upon the power ol Congress to 
delegate its law-making function. The reasoning ol the many decisions 
we have reviewed would be made vacuous and their distinctions 
nugatory. Instead of performing its law-making function the Congress 
could at will and as to such objects as it chooses transfer that function 
to the President or other officer or to an administrative body. The 
question is not of the intrinsic importance of the particular statute 
before us. but of the constitutional processes of legislation which are 
an essential part of our system of government.... 

We see no escape from the conclusion that the Executive Orders of 
July 11, 1933, and July 14, » 933 - ™d the Regulations issued by the 
Secretary thereunder, are without constitutional authority.... 

Reversed. 


Mr. Justice Cardozo, dissenting- 

I am unable to assent to the conclusion that Section 9(c) of the 
National Industrial Recovery Act. a section delegating to the Presi¬ 
dent a very different power from any that is involved in the regulation 
of production or in the promulgation of a code, is to be nullified upon 
the ground that his discretion is too broad or for any other reason. 
My point of difference with the Court is narrow. I concede that to 
uphold the delegation there is need to discover in the terms of the at t 
a standard reasonably clear whereby discretion must be governed. I 
deny that such a standard is lacking in respect of the prohibitions 
permitted by this section when the act with all its reasonable impli¬ 
cations is considered as a whole. What the standard is becomes the 
pivotal inquiry. 

As to the nature of the act which the President is authorized to 
perform there is no need for implication. That at least is definite be¬ 
yond the possibility of challenge. He may prohibit the transportation 
in interstate and foreign commerce of petroleum and the products 
thereof produced or withdrawn from storage in excess of the amount 
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permitted by any state law or valid regulation or order prescribed 
thereunder. He is not left to roam at will among all the possible sub¬ 
jects of interstate transportation, picking and choosing as he pleases. 
I am far from asserting now that delegation would be valid if accom¬ 
panied by all that latitude of choice. In the laying of his interdict he 
is to confine himself to a particular commodity, and to that commod¬ 
ity when produced or withdrawn from storage in contravention of 
the policy and statutes of the states. He has choice, though within 
limits, as to the occasion, but none whatever as to the means. The 
means have been prescribed by Congress. There has been no grant to 
the Executive of any roving commission to inquire into evils and 
then, upon discovering them, do anything he pleases. His act being 
thus defined, what else must he ascertain in order to regulate his 
discretion and bring the power into play? The answer is not given 
if we look to Section 9 (c) only, but it comes to us by implication from 
a view of other sections where the standards are defined.... If we 
look to the whole structure of the statute, the test is plainly this, that 
the President is to forbid the transportation of the oil when he be¬ 
lieves, in the light of the conditions of the industry as disclosed from 
time to time, that the prohibition will tend to effectuate the declared 
policies of the act,—not merely his own conceptions of its policies, 
undirected by any intrinsic guide, but the policies announced by 
Section 1 in the forefront of the statute as an index to the meaning 
of everything that follows. 


I am persuaded that a reference, express or implied, to the policy 
of Congress as declared in Section 1 is a sufficient definition of a 
standard to make the statute valid. Discretion is not unconfined and 
vagrant. It is canalized within banks that keep it from overflowing. 
... The separation of powers between the Executive and Congress 
is not a doctrinaire concept to be made use of with pedantic rigor. 
There must be sensible approximation, there must be elasticity of 
adjustment, in response to the practical necessities of government, 
which cannot foresee today the developments of tomorrow in their 

nearly infinite variety_In the complex life of today, the business 

of government could not go on without the delegation, in greater or 
less degree, of the power to adapt the rule to the swiftly moving facts. 
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A. L. A. SCHECHTF.R POULTRY CORP. v. UNITED STATES 

295U.S. 495 (1935) 

[In this case, a landmark in constitutional and political history, 
the Supreme Court struck down the key section of the National In¬ 
dustrial Recovery Act of i 9 S 3 The Courts attack on the statute 
used two principal approaches: that based upon the commerce 
clause will be found discussed in another context: the following 
extracts from the opinions offer the substance of the reasoning 
based on excessive delegation of legislative power.] 

Mr. Chief Justice Hughes delivered the opinion of the Court. 


Second. The question of delegation of legislative power. We re¬ 
cently had occasion to review the pertinent decisions and the genera 
principles which govern the determination of this question. Panama 
Refining Co. v. Ryan, [supra] ... -The Congress is not perm, ted 
to abdicate or to transfer to others the essential legislative functions 
with which it is . . . vested. We have repeatedly «cogm«d he 
necessity of adapting legislation ,0 complex conditions involving 
a host of details with which the national legislature cannot: deaI • 

rectly. We pointed out in the Panama Company case dial the Consti¬ 
tution has never been regarded as denying Congress the nece ary 
resources of flexibility and practicability, which will enable t to 
perform its function in laying down policies and «tab ,sh.ng .and- 
ards while leaving to selected instrumentaht.es the making of sub 
ordinate rules wifhin prescribed limits and the determination .of 
facts to which the policy as declared by the legislature s .0 ;apply 
But we said that the constant recognition of the necessi and alid 
ity of such provisions, and the wide range of administrative author 
ity which has been developed by means of them cannot be allowed 
to obscure the limitations of the authority to delegate, if our const - 

tU WdTngl" teSrStte to see whed« ta 

overstepped these standards of 

.e^ga“hus performing its essentia. Illative| function 
or by failure to enact such standards, has attempted to transfer 

that function to others. ... . , . . 

What is meant by "fair competition" as the term is used m he 
Act? Does it refer to a category established in the law. and is the 
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authority to make codes limited accordingly? Or is it used as a con¬ 
venient designation for whatever set of laws the formulators of a 
code for a particular trade or industry may propose and the Presi¬ 
dent may approve (subject to certain restrictions), or the President 
may himself prescribe, as being wise and beneficent, provisions for 
the government of the trade or industry in order to accomplish the 
broad purposes of rehabilitation, correction, and the expansion 
which are stated in the first section of Title I? 

The Act does not define “fair competition.” “Unfair competi¬ 
tion,” as known to the common law. is a limited concept. Primarily, 
and strictly, it relates to the palming off of one’s goods as those of a 
rival trader. ... In recent years, its scope has been extended. 

But it is evident that in its widest range, “unfair competition.” as it 
has been understood in the law, does not reach the objectives of the 
codes which are authorized by the National Industrial Recovery Act. 


The Government urges that the codes will “consist of rules of 
competition deemed fair for each industry by representative mem¬ 
bers of that industry—by the persons most vitally concerned and 
most familiar with its problems.” But would it be seriously con¬ 
tended that Congress could delegate its legislative authority to 
trade or industrial associations or groups so as to empower them 
to enact the laws they deem to be wise and beneficent for the re¬ 
habilitation and expansion of their trade or industries? Could trade 
or industrial associations or groups be constituted legislative bodies 
for that purpose because such associations or groups are familiar 
with the problems of their enterprises? And, could an effort of that 
sort be made valid by such a preface of generalities as to permissible 
aims as we find in section one of title I? The answer is obvious. 
Such a delegation of legislative power is unknown to our law and 
is utterly inconsistent with the constitutional prerogatives and duties 
of Congress. 

The question, then, turns upon the authority which section 3 
of the Recovery Act vests in the President to approve or prescribe. 
If the codes have standing as penal statutes, this must be due to the 
effect of the executive action. But Congress cannot delegate legis¬ 
lative power to the President to exercise an unfettered discretion 
to make whatever laws he thinks may be needed or advisable for 
the rehabilitation and expansion of trade or industry. . . . 
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. . . These restrictions [of Section 3 of the Act] leave virtual* 
untouched the field of policy envisaged by Section i. and. in that 
wide field of legislative possibilities, the proponents of a «ode, re¬ 
fraining from monopolistic designs, may roam at will and the Presi¬ 
dent may approve or disapprove their proposals as he may see fir 
That is the precise effect of the . . . finding that the P-s.dent s to 
make-that the code “will tend to effectuate the policy of this title 
While this is called a finding, it is really but a statement of an opin¬ 
ion as to the general effect upon the promotion of trade or indus- 

try of a scheme of laws. 


Section 3 of the Recovery Act is without precedent, t ' 

no standards for any trade, industry or activity. It doe o. under 
take to prescribe rules of conduct to be applied to par icu'ar state 

of fact determined by appropriate administrative i^occdure. ns e.H 
of prescribing rules of conduct, it authorized the making of c<xk 
to prescribe them. For that legislative undertaking. S-non 3 set 
up no standards, aside from the statement of the genera aims of 
rehabilitation, correction and expansion desenbed m 
In view of the few restrictions that are imposed. the J 
the President in approving or prescribing codes, and 1 thus enac 
laws for the government of trade and industry throughout he 
country is virtually unfettered. We think that the code-making 
authority thus conferred is an unconstitutional delegation of legis- 

lativc power. 

The delegated R powe'r 'oMegislat ion which has fo^x^re^ion 
in this code is not canalized within banks to keep 1 
ing. It is unconfined and vagrant, if I may borrow my own words 

in an earlier opin^ nol confi ned to any single 

act nor to any class or group of acts identified or derated by-ref«- 
ence to a standard. Here in effect is a roving commission to inquire 
into evils and upon discovery correct them. 

. . . This is delegation running riot. No such plenitude of power 
is susceptible of transfer. The statute, however, aims « noth ng 
less, as one can learn both from its terms and from the admimstra- 
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live practice under it. Nothing less is aimed at by the code now sub¬ 
mitted to our scrutiny. . . . 

I am authorized to state that Mr. Justice Stone joins in this 
opinion. 

OI’P COTTON MILLS v. ADMINISTRATOR OF THE WAGE 
AND HOUR DIVISION OF THE DEPARTMENT OF LABOR 

312 U.S. 126 (194 1) 

Mr. Justice Stone delivered the opinion of the Court. 

Three types of questions are presented by the petition of cer¬ 
tiorari in this case: 

First, whether the Fair Labor Standards Act of (June 25) 1938 
. . . is authorized by the Commerce Clause, violates the Tenth 
Amendment and the Due Process Clause of the Fifth Amendment and 
is an unconstitutional delegation of the legislative power of Congress 
to the Administrator of the Wage and Hour Division of the Depart¬ 
ment of Labor, appointed pursuant to Section 4 (a) of the Act- 


Constitutionality of the Act. The objections that the sections of 
the Act imposing a minimum wage and maximum hours are not 
within the commerce power and infringe the Tenth and Fifth 
Amendment were discussed and disposed of in our opinion in ... 
United States v. Darby, 312 U.S. 100 [infra, p. 233]. Since petitioner 
concedes that he is engaged in the manufacture of cotton goods for 
interstate commerce it is unnecessary to consider these contentions 
further here. 

There remains the question whether the Act is an unconstitu¬ 
tional delegation of the legislative power of Congress. Petitioner 
urges that the standards prescribed for fixing the authorized mini¬ 
mum wages between 30 and 40 cents per hour are too vague and 
indefinite to admit of any judicial determination whether they are 
within or without the standards prescribed by Congress. 

It is not seriously urged that the policy and standards of the 
statute are subject to these criticisms independently of the provi¬ 
sions relating to classification. Section 8 defines, with precision, the 
policy of the Act to raise the minimum wage to the 40 cents per 
hour limit "as rapidly as economically feasible without substantially 
curtailing employment" in each industry, and the standards of the 
administrative action applicable to the Administrator are those 
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made applicable to the committees [in each industry] which it is 
provided “shall recommend to the Administrator the highest mini¬ 
mum wage rates for the industry which it determines, having due 
regard to economic and competitive conditions, will not substan¬ 
tially curtail employment in the industry." But it is said that appli¬ 
cation of these standards in an industry is made contingent upon 
the determination whether the industry is to be classified and it 
so, whether it is to be subject to particular wage differentials, and 
that these determinations in turn depend upon factors so inade¬ 
quately defined as to afford no standard of administrative action 
Committee and Administrator are required, as prerequisites for 
the classification, to determine that it will not give a competitive 
advantage to any group in the industry, and that the prescribed 
wage will not substantially curtail employment in each classifica¬ 
tion. and in making these determinations the committee and Ad¬ 
ministrator must consider “among other relevant factors, competi¬ 
tive conditions as affected by transportation, living and production 
costs, and the wage scale for comparable work established by collective 
bargaining labor agreements, and by employers who voluntarily 

maintain minimum wage standards. 

It is urged that the statute does not prescribe the relative weight 
to be given to the specified factors or the other unnamed relevant 
factors." It is said that this, with the further requirements that 
the prescribed wage is to be fixed with "due regard to economic 
and competitive conditions;” that the classification if ™de shall 
not "give a competitive advantage to any group in the mdMiry. 
and the prescribed wage must be one fixed "without subsunt a 
curtailing employment,” leave the function which the commit 
and Administrator are to perform so vague and indefinite 
be practically without any Congressional guide or con no. 

The mandate of the Constitution that all ,e S lslanve P?' ve " 
granted “shall be vested” in Congress has never been thought to 
preclude Congress from resorting to the aid of administrative of¬ 
ficers or boards as fact-finding agencies whose find,ngs made m 
conformity to previously adopted legislative standards or definitions 
of congressional policy, have been made prerequisite to the opera¬ 
tion of its statutory command. The adoption of the declared policy 
by Congress and its definition of the circumstances in which its com¬ 
mand is to be effective, constitute the performance, in the const.tu- 
tional sense, o£ the legislative function. 
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True, the appraisal of facts in the light of the declared policy 
and in conformity to prescribed legislative standards, and the in¬ 
ferences to be drawn by the administrative agency from the facts, 
so appraised, involve the exercise of judgment within the prescribed 
limits. But where, as in the present case, the standards set up for 
guidance of the administrative agency, the procedure which it is 
directed to follow and the record of its action which is required 
by the statute to be kept or which is in fact preserved, are such that 
Congress, the courts and the public can ascertain whether the 
agency has conformed to the standards which Congress has pre¬ 
scribed, there is no failure of performance of the legislative function. 

While fact finding may be and often is a step in the legislative 
process, the Constitution does not require that Congress should 
find for itself every fact upon which it bases legislation. “It is a 
constitution we are expounding” "intended to endure for ages to 
come, and consequently, to be adapted to the various crises of hu¬ 
man affairs.” McCulloch v. Maryland , 4 Wheat. (U.S.) 316, 407, 
415. ...In an increasingly complex society Congress obviously 
could not perform its functions if it were obliged to find all the 
facts subsidiary to the basic conclusions which support the defined 
legislative policy in fixing, for example, a tariff rate, a railroad 
rate, or the rate of wages to be applied in particular industries by 
a minimum wage law. The Constitution, viewed as a continuously 
operative charter of Government, is not to be interpreted as demand¬ 
ing the impossible or the impracticable. The essentials of the legis¬ 
lative function are the determination of the legislative policy and 
its formulation as a rule of conduct. Those essentials are preserved 
when Congress specifies the basic conclusions of fact upon ascer¬ 
tainment of which, from relevant data by a designated administra¬ 
tive agency, it ordains that its statutory command is to be effective. 

The present statute satisfies those requirements.... 

Affirmed. 

LIMITS OF LEGISLATIVE DELEGATION 
By James Hart 1 

This brief section will seek not so much to solve as to point up 
what is believed to be the central problem relating to the delega¬ 
tion by Congress of legislative power. This problem may be stated 

1 Reproduced with ihe permission of ihc author and the publisher from The Annals 
of the American Academy of Political and Social Science, May. 1942. PP- 
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as a question: Does the "rule against delegation." as applied by the 
Supreme Court, threaten to defeat the efforts of our political 
democracy to use government as an instrumentality for the effec tive 

control of our national economy? 

The importance of this question derives from the apparent con¬ 
flict between the traditional constitutional doctrine that Congress 
may not delegate its legislative power, and the practical necessity 
that, when Congress undertakes to establish regulation of major 
aspects or segments of an economy so complex and changing as our 
own has now become, it must devolve the job in large measure upon 
the administrative agencies of the government. 


As an able teacher used always to remind his classes, the rule 
or doctrine is nowhere expressed in the National Constitution. 
Nowhere does the constitutional text state that Congress may not 
delegate its legislative power. Such validity and meaning as the 
doctrine may have, therefore, must rest upon inference.... 

[The author examines four inferential bases of the rule and 

finds them insufficient supports.] ... 

5. The separation of powers: The doctrine [forbidding delega¬ 
tion of legislative power] is usually called a corollary of the separa¬ 
tion of powers. But the Constitution of the United States contains 
no “distributing clause"; and the separation of powers is a princ iple 
of that document only insofar as it is an incident of another prin¬ 
ciple which is itself an inference. For this other principle, sec the 
sixth basis, stated below. The fact that the framers believed with 
Montesquieu that political liberty depended upon the separation 
of powers does indeed strengthen this other inference, but no further 
than to support the second alternative given below. If the first 
alternative were adopted, it would no more run counter to the separa¬ 
tion of powers than to the broader principle of the distribution of 
powers as usually interpreted. Hence, the whole matter may be 
discussed in terms of the latter, rather than of the separation-of- 

powers doctrine of Montesquieu.... 

6. A sixth basis for the rule is that when a written, rigid consti¬ 
tution has distributed the powers of government between different 
organs, these organs may not in their discretion redistribute such 
powers. This involves the classical tripartite separation of powers 
only because the organs set up—the Congress, the President, and 
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the constitutional courts—are invested, respectively, with "All 
legislative powers herein granted." "the executive Power, and the 
judicial Power of the United States.” 

Re-examination of this sixth basis offers a choice of alternatives. 
The first alternative is to conclude that it is meaningless to say 
that Congress may not do that which it cannot do. For it is impos¬ 
sible for Congress to abdicate or transfer its legislative power. 
Congress, so long as it exists under the Constitution, cannot abdicate, 
because it may at any time take back what it has given, or simply 
make new enactments to supersede prior delegations or the regula¬ 
tions made thereunder. In this sense it cannot transfer full discre¬ 
tion in the premises even if it says. "Mr. President, you shall hence¬ 
forth have power to enact any measure we may enact under the 
commerce clause"; for the very decision to do so is a primary exer¬ 
cise of legislative discretion whicli only Congress can make, and the 
"henceforth" lasts only until Congress sees fit to provide otherwise. 
Though it takes a two-thirds vote in both houses to provide other¬ 
wise in the face of a presidential veto, this may be a political but 
cannot be a constitutional objection, since the Constitution itselt 
gives the President this check upon every legislative measure. 

Acceptance of this first alternative eliminates the central prob¬ 
lem by removing the last support from under the rule against 


delegation." , _ 

There remains, however, the second alternative according to 

which the first is a technical evasion rather than a substantial avoid- 
ance of the consequences of the principle that the creatures of th 
Constitution may not in their discretion alter its allotment of pow¬ 
ers. Certainly it cannot honestly be denied that this principle is 
necessarily implicit in the constitutional allotment. To deny this 
would make that allotment meaningless. While not even the firs 
alternative denies it. it does, in the view of the second alternative, 
go far toward achieving the same result by a bit of sophistry. 

At the same time, to hold, even on the second alternative, that 
Congress violates the principle unless it specifies everything in de¬ 
tail, and if it delegates to those charged with the administration o 
its policies wide rule-making discretion, is to give an unnecessary 
meaning to "legislative power.” to ignore the "necessary and proper 
t forge, a good deal of legl.la.ive Im.ory. and lo male 
modern government unworkable by treating a written constitution 
as if it were a code of civil practice. 
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The necessary conclusion is to draw a distinction between Con¬ 
gressional abdication or transference of its legislative power and 
Congressional delegation of rule-making discretion for the imple¬ 
mentation of its policies. Such a distinction is but a way of saying 
that the so-called "rule against delegation" means that there is an 
outer limit beyond which delegation may not in honesty be allowed 
to go. The distinction does not. however, fix this outer limit with 
precision. As with all such broad distinctions, this must be done in 
particular instances by the exercise of judgment in weighing such 
factors as: the scope of the subject: the clarity of the main objective, 
the adequacy of standards: the limits which canalize the rule-making 
discretion; the procedural safeguards with which the exercise ol the 
rule-making power is surrounded: and whether the character of the 
subject will enable the courts to determine when the resulting rules 
and regulations are unreasonable [citing illustrative cases with each 
item]. There is a variety of permutations and combinations of such 
relevant factors; and the matter is necessarily one of scope, of degree, 

and of circumstances. . . . 

This analysis assumes with Mr. Justice Holmes that it is impos¬ 
sible to "carry out the distinction between legislative and executive 
action with mathematical precision and divide the branches into 
watertight compartments.” If a geometric or physical analogy hypos- 
tatizes the legislative power of Congress as a circle or a compart¬ 
ment. then every delegation, however minor, involves carving out 
a segment of the legislative and attaching it to the executive circle, 
or bailing water from the legislative to the executive compartment. 
So conceived, every delegation is literally an alteration of the allot¬ 
ment of powers made by the framers. Such an analogy, however, is 
fallacious. The terms "legislative" and “executive" are not consti¬ 
tutionally defined, and have no such sharply distinguished mean- 
ings as the analogy implies. 

Aside from the constitutional executive powers of the I resident, 
executive power means, generally, the carrying out ol the opera- 
tions authorized by the statutes from time to time enacted. Executive 
power is thus necessarily relative to the statutes. Until statutes 
are enacted, it has no content, but only potentiality. After statutes 
are passed, its content is derived by grant or implication from their 
provisions. There is nothing in the nature of executive power which 
requires such content to be confined to clerical, ministerial func¬ 
tions. Neither is this required by the nature of the legislative power. 
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The idea that it is, was merely an assumption of the transitory 
philosophy of the laissez faire age. If in an era of interventionism 
the idea is utterly impracticable, then to hold that it is forever 
frozen into the Constitution is to deny Congress part of its legisla¬ 
tive discretion. For it is a "necessary and proper” part of that dis¬ 
cretion to determine that executive agents shall have choices in the 
implementation of its objectives. It is properly within the power 
of Congress to adopt the policy that minimum wages shall be what 
an administrator decides, within the framework of its expressed 
purposes and its prescribed limits and procedures, fully as much 
as it is to adopt the policy that minimum wages shall be 40 cents 
per hour. To hold otherwise is to substitute pedantry for constitu¬ 
tional statesmanship. 

An examination of the cases suggests that the Supreme Court in 
effect accepts this meaning of the second alternative. From the Brig 
Aurora case in 1812 to the Opp Cotton Mills case in 1941, it has on 
the one hand assumed or asserted diat Congress may not abdicate 
or transfer its legislative power, and on the other hand upheld more 
or less broad delegations of rule-making power in a long series of 
cases. In only three cases in its entire history has it invalidated 
attempted delegations on this score. These were the Hot Oil and 
Schechtcr cases [supra], decided in 1935, and the Carter Coal Co. 
case [Carter v. Carter Coal Co., 298 U.S. 238], decided in 1936.... 

1 • t • • 

4. THE SPECIAL PROBLEM OF FOREIGN 
RELATIONS 

UNITED STATES v. CURTISS-WRIGHT EXPORT 

CORPORATION 
299 U.S. 304 (1936) 

[On May 28, 1934. the Congress adopted a Joint Resolution 
authorizing the President, if he found such a prohibition to be 
beneficial for the restoration of peace in the then raging Chaco War 
between Bolivia and Paraguay, to prohibit the sale of arms and 
munitions to the belligerents or to any parties acting on their be¬ 
half or in their interest. The same day. the President issued his 
proclamation in pursuance of this resolution. The Curtiss-Wright 
company subsequently was charged with having conspired to sell 
fifteen machine guns to Bolivia in violation of the presidential 
proclamation. On behalf of the company it was argued that the 
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Joint Resolution constituted an abdication of Congress's legis¬ 
lative function.] 

Mr. Justice Sutherland delivered the opinion of the Court: 


Whether, if the Joint Resolution had related solely to internal 
affairs it would be open to challenge that it constituted an unlawful 
delegation of legislative power to the Executive, we find it un¬ 
necessary to determine. The whole aim of the resolution is to affect 
a situation entirely external to the United States, and falling within 
the category of foreign affairs. The determination which we are 
called to make, therefore, is whether the Joint Resolution, as applied 
to that situation, is vulnerable to attack under the rule that forbids 
a delegation of the lawmaking power. In other words, assuming 
(but not deciding) that the challenged delegation, if it were confined 
to internal affairs, would be invalid, may it nevertheless be sustained 
on the ground that its exclusive aim is to afford a remedy to a hurt¬ 
ful condition within foreign territory? 

It will contribute to the elucidation of the question if we first 
consider the differences between the powers of the federal govern¬ 
ment in respect of foreign or external affairs and those in respect 
of domestic or internal affairs. That there are differences between 
them, and that these differences are fundamental, may not be 
doubled. 

The two classes of powers are different, both in respect of their 
origin and their nature. The broad statement that the federal gov¬ 
ernment can exercise no powers except those specifically enumerated 
in the Constitution, and such implied powers as are necessary and 
proper to carry into effect the enumerated powers, is categorically 
true only in respect of our internal affairs. In that field, the primary 
purpose of the Constitution was to carve from the general m^ss 
of legislative powers then possessed by the states such portions as it 
was thought desirable to vest in the federal government, leaving 
those not included in the enumeration still in the states. That this 
doctrine applies only to powers which the states had, is self-evident. 
And since the states severally never possessed international powers, 
such powers could not have been carved from the mass of state powers 
but obviously were transmitted to the United States from some other 
source. During the colonial period, those powers were possessed ex¬ 
clusively by and were entirely under the control of the Crown. By 
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the Declaration of Independence, “the Representatives of the 
United States of America" declared the United (not the several) 
Colonies to be free and independent states, and as such to have "full 
power to levy War, conclude Peace, contract Alliances, establish 
Commerce and to do all other Acts and Things which Independent 
states may of right do." 

As a result of the separation from Great Britain by the colonies, 
acting as a unit, the powers of external sovereignty passed from 
the Crown not to the colonies severally, but to the colonies in their 
collective and corporate capacity as the United States of America. 
Even before the Declaration, the colonies were a unit in foreign 
affairs, acting through a common agency—namely the Continental 
Congress, composed of delegates from the thirteen colonies. That 
agency exercised the powers of war and peace, raised an army, created 
a navy, and finally adopted the Declaration of Independence. Rules 
come and go; governments end and forms of government change; 
but sovereignty survives. A political society cannot endure without 
a supreme will somewhere. Sovereignty is never held in suspense. 
When, therefore, the external sovereignty of Great Britain in re¬ 
spect of the colonies ceased, it immediately passed to the Union. 
Sec Pcnhallow v. Doane, 3 Dali. 54. 80-81. That fact was given prac¬ 
tical application almost at once. The treaty of peace, made on 
September 23, 1783, was concluded between his Britannic Majesty 
and the "United States of America." 8 Stat.—European Treaties—80. 

The Union existed before the Constitution, which was ordained 
and established among other things to form “a more perfect Union." 
Prior to that event, it is clear that the Union, declared by the 
Articles of Confederation to be "perpetual," was the sole possessor 
of external sovereignty, and in the Union it remained without 
change save insofar as the Constitution in express terms qualified 
it$ exercise. The Framers' Convention was called and exerted its 
powers upon the irrefutable postulate that though the states were 
several their people in respect of foreign affairs were one.... 


It results that the investment of the federal government with the 
powers of external sovereignty did not depend upon the affirmative 
grants of the Constitution. The powers to declare and wage war, to 
conclude peace, to make treaties, to maintain diplomatic relations 
with other sovereignties, if they had never been mentioned in the 
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Constitution, would have vested in the federal government as neces¬ 
sary concomitants of nationality.... 


Not only, as we have shown, is the federal power over external 
affairs in origin and essential character different from that over 
internal affairs, but participation in the exercise of the power is 
significantly limited. In this vast realm, with its important, com¬ 
plicated, delicate and manifold problems, the President alone has 
the power to speak or listen as a representative ol this nation. He 
makes treaties with the advice and consent of the Senate; but he 
alone negotiates. Into the field of negotiations the Senate cannot 
intrude; and Congress itself is powerless to invade it. As Marshall 
said in his great argument of March 7. 1800. in the House of Rep¬ 
resentatives, "The President is the sole organ of the nation in its 
external relations, and its sole representative with foreign nations." 
Annals, 6th Cong., col. 613. [There follows an amplification of the 
same position in the words of the Senate Committee on Foreign 
Relations, in 1816.] 

It is important to bear in mind that we are here dealing not 
alone with an authority vested in the President by an exertion of 
legislative power, but with such an authority plus the very delicate, 
plenary and exclusive power of the President as the sole organ of 
the federal government in the field of international relations—a 
power which does not require as a basis for its exercise an act of 
Congress, but which, of course, like every other governmental power, 
must be exercised in subordination to the applicable provisions of 
the Constitution. It is quite apparent that if, in the maintenance 
of our international relations, embarrassment—perhaps serious 
embarrassment—is to be avoided and success for our aims achieved, 
congressional legislation which is to be made effective through nego¬ 
tiation and inquiry within the international field must often ac¬ 
cord the President a degree of discretion and freedom from statutory 
restriction which would not be admissible were domestic affairs 
alone involved. 

In the light of the foregoing observations, it is evident that this 
Court should not be in haste to apply a general rule which will 
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have the effect of condemning legislation like that under review 
as constituting an unlawful delegation of legislative power. The 
principles which justify such legislation find overwhelming sup- 
port in the unbroken legislative practice which has prevailed al- 
most from the inception of the national government to the present 
day_[Citing examples.] ... 

Practically every volume of the United States Statutes conta.ns 
one or more acts or joint resolutions of Congress authorizing action 
by the President in respect of subjects affecting foreign relations, 
which either leave the exercise of the power to his unrestricted judg¬ 
ment. or provide a standard far more general than that which has 
always been considered requisite with regard to domestic affairs. ... 

The uniform, long-continued and undisputed legislative prac¬ 
tice just disclosed rests upon an admissible view of the Constitution 
which, even if the practice found far less support in principle than 
we think it does, we should not feel at liberty at this late date to 


disturb. ...... 

... We conclude there is sufficient warrant for the broad discre¬ 
tion vested in the President to determine whether the enforcement 
of the statute will have a beneficial effect upon the reestablishment 
of peace in the affected countries; whether he shall make proclama¬ 
tion to bring the resolution into operation; whether and when th 
resolution shall cease to operate and to make proclamation accord¬ 
ingly; and to prescribe limitations and exceptions to which the en¬ 
forcement of the resolution shall be subject.... ^ 

justice McReynolds does not agree. He is of opinion that the 
court below reached the right conclusion and its judgment ought 

to be affirmed. 


5. MAY CONGRESS LIMIT THE PRESIDENT'S 
REMOVAL POWER? 

MYERS v. UNITED STATES 
272 U.S. 52 (1926) 

[This case and the following one. Humphrey's Executor v. United 
States, deal with the question of the Presidents powerto remove 
federal officials from their posts. The Constitution is s emen 
subject. The First Congress, in setting up the first o the ma, 
departments, side-stepped the issue, thus creating themferenceth 
the President's removal power was an established fact. This 
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Chief Justice Taft refers to as “the decision ot 1789. - Its ramifica¬ 
tions were exploited to the fullest extent by Andrew Jackson, who 
freely dismissed officials in order to make room for patronage ap¬ 
pointment. This so-called “spoils system" was followed by his suc¬ 
cessors without any particular objections from Congress. In the 
presidency of Andrew Johnson, however, the struggle between the 
President and the Republican leadership in Congress led to the 
passage of the Tenure of Office Act which sought to prevent the 
removal of any official for whose appointment the concurrence of 
the Senate was required, without in turn obtaining Senatorial ap¬ 
proval for his dismissal. This formula was subsequently re-enacted 
in a statute of 1876 pertaining to postmasters of the first three 
classes; concurrence of the Senate was stipulated as necessary for 
removal as well as appointment. In 1920, Frank S. Myers, the post¬ 
master of Portland, Oregon, was removed by President Wilson, with¬ 
out the consent of the Senate being obtained or even requested. 
Myers claimed that, under the terms of the 187O statute, his removal 
was unlawful and sued for salary due him. The Court of Claims 
ruled against him and his widow (he had died in the meantime) 
appealed to the Supreme Court. The Court carefully reviewed the 
history of the removal power and summarized as follows:] 

Mr. Chief Justice Tajt delivered the opinion of the Court: 

We have, first, a construction of the Constitution made by a 
Congress which was to provide by legislation for the organization 
of the government in accord with the Constitution which had just 
then been adopted, and in which there were, as Representatives 
and Senators, a considerable number of those who had been mem¬ 
bers of the convention that framed the Constitution and presented 
it for ratification. It was the Congress that launched the government. 
... It was a Congress whose constitutional decisions have always 
been regarded, as they should be regarded, as of the greatest weight 
in the interpretation of that fundamental instrument. This con¬ 
struction was followed by the legislative department and the exec¬ 
utive department continuously for 73 years, and this, although the 
matter, in the heat of political differences between the executive 
and the Senate in President Jackson's time, was the subject of bit¬ 
ter controversy. ... This Court has repeatedly laid down the 

7 For an exhaustive and authoritative discussion, see James Hart. The American 
Presidency in Action 1789, New York: The Macmillan Co.. 1948. pp. 155-214. 
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principle that a contemporaneous legislative exposition of the 
Constitution, when the founders of our government and framers of 
our Constitution were actively participating in public affairs, 
acquiesced in for a long term of years, fixes the construction to be 
given its provisions.... 

[Earlier in the same opinion, the Court had placed the removal 
power in the context of administrative theory and practice:] 

The power to prevent the removal of an officer who has served 
under the President is different from the authority to consent to 
or reject his appointment. When a nomination is made, it may be 
presumed that the Senate is. or may become, as well advised as to 
the fitness of the nominee as the President, but in the nature of 
things the defects in ability or intelligence or loyalty in the adminis¬ 
tration of the laws of one who has served as an officer under the 
President are facts as to which the President, or his trusted sub¬ 
ordinates. must be better informed than the Senate, and the power 
to remove him may therefore be regarded as confined for very 
sound and practical reasons, to the governmental authority which 
has administrative control.... 

Made responsible under the Constitution for the effective enforce¬ 
ment of the law, the President needs as an indispensable aid to meet 
it the disciplinary influence upon those who act under him of a 
reserve power of removal. 3 

[It followed that the attempt by Congress to restrict the removal 
power by the statute of 1876 was unconstitutional. The opinion 
intimated that its ruling applied to all positions under the executive 
department. Acting in reliance on this rule. President franklin D. 
Roosevelt in 1933 removed William F.. Humphrey, a member of 
the Federal Trade Commission. The following case arose upon the 
removed commissioner s suit for his salary.] 

HUMPHREYS EXECUTOR v. UNITED STATES 
295 U.S. 602(1935) 

Mr. Justice Sutherland delivered the opinion of the Court. 

The court below has certified to this Court two questions ... in 
respect of the power of the President to make the removal. 


3 Professor Edward S. Corwin unices attention 10 the fact that the Chief Jus'««^ad 

himself once been President and was therefore ?„ rk New York 

crations * in deciding this case. The President: Office and Powers, New York. 

University Press. 3rd ed.. 1948. pp. iofc-107. 
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"l. Do the provisions of Section 1 of the Federal Trade Commis¬ 
sion Act, stating that 'any commissioner may be removed by the 
President for inefficiency, neglect of duty, or malfeasance in office.' 
restrict or limit the power of the President to remove a commis¬ 
sioner except upon one or more of the causes named? 

"If the foregoing question is answered in the affirmative, then— 

"2. If the power of the President to remove a commissioner is 
restricted or limited as shown by the foregoing interrogatory and 
the answer made thereto, is such a restriction or limitation valid 
under the Constitution of the United States?” 


First. The question first to be considered is whether, by the provi¬ 
sions of Section 1 of the Federal Trade Commission Act already 
quoted, the President's power is limited to removal for the specific 
causes enumerated therein.... 


. . . The statute fixes a term of office, in accordance with many 
precedents. The first commissioners appointed are to continue in 
office for terms of three, four, five, six, and seven years, respectively; 
and their successors are to be appointed for terms of seven years— 
any commissioner being subject to removal by the President for 
inefficiency, neglect of duty, or malfeasance in office. The words 
of the act are definite and unambiguous. 

. . . The fixing of a definite term subject to removal for cause, 
unless there be some countervailing provision or circumstance 
indicating the contrary, which here we are unable to find, is enough 
to establish the legislative intent that the term is not to be curtailed 
in the absence of such cause. But if the intention of Congress that 
no removal should be made during the specified term except for 
one or more of the enumerated causes were not clear upon the face 
of the statute, as we think it is, it would be made clear by a con¬ 
sideration of the character of the commission, and the legislative 
history which accompanied and preceded the passage of the act. 

The commission is to be non-partisan; and it must, from the very 
nature of its duties, act with entire impartiality. It is charged with 
the enforcement of no policy except the policy of the law. Its duties 
are neither political nor executive, but predominantly ^waji-judicial 
and guasi-legislative.... 
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. . . The language of the act. the legislative reports, and the gen¬ 
eral purposes of the legislation as reflected by the debates, all 
combine to demonstrate the congressional intent to create a body 
of experts who shall gain experience by length of service; a body 
which shall be independent of executive authority, except in its 
selection, and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the govern¬ 
ment. To the accomplishment of these purposes, it is clear that 
Congress was of the opinion that length and certainty of tenure 
would vitally contribute. And to hold that, nevertheless, the mem¬ 
bers of the commission continue in office at the mere will of the 
President, might be to thwart, in large measure, the very ends which 
Congress sought to realize by definitely fixing the term of office. 

We conclude that the intent of the act is to limit the executive 
power of removal to the causes enumerated, the existence of none 
of which is claimed here: and we pass to the second question. 

Second. To support its contention that the removal provision 
of Section l, as we have just construed it, is an unconstitutional 
interference with the executive power of the President, the govern¬ 
ment’s chief reliance is Myers v. United Stales, 272 U.S. 52. That 
case has been so recently decided, and the prevailing and dissent¬ 
ing opinions so fully review the general subject of the power of 
executive removal, that further discussion would add little value to 
the wealth of material there collected. These opinions examine at 
length the historical, legislative, and judicial data bearing upon the 
question, beginning with what is called the decision of 1789 in 
the first Congress and coming down almost to the day when the 
opinions were delivered. They occupy 243 pages of the volume in 
which they are printed. Nevertheless, the narrow point actually 
decided was only that the President had power to remove a post¬ 
master of the first class, without the advice and consent of the Senate 
as required by act of Congress. In the course of the opinion of the 
Court, expressions occur which tend to sustain the government’s 
contention, but these are beyond the point involved and, therefore, 
do not come within the rule of stare decisis. Insofar as they are out 
of harmony with the views here set forth, these expressions are dis¬ 
approved. ... 

The office of a postmaster is so essentially unlike the office now 
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involved that the decision in the Myers case cannot he accepted 
as controlling our decision here. A postmaster is an executive officer 
restricted to the performance of executive functions. He is charged 
with no duty at all related to cither the legislative or judicial power. 
The actual decision in the Myers case finds supjxut in the theory 
that such an officer is merely one of the units in the executive depart¬ 
ment and, hence, inherently subject to the exclusive and illimitable 
power of removal by the Chief Executive, whose subordinate and 
aid he is. Putting aside dicta, which may be followed if sufficiently 
persuasive but which are not controlling, the necessary reach of (he 
decision goes far enough to include all purely executive officers. 
It goes no farther; much less does it include an officer who occupies 
no place in the executive department and who exercises no part 
of the executive power vested by the Constitution in the President. 

The Federal Trade Commission is an administrative body created 
by Congress to carry into effect legislative policies embodied in the 
statute in accordance with the legislative standard therein pre¬ 
scribed, and to perform other specified duties as a legislative or as 
a judicial aid. Such a body cannot in any proper sense be char¬ 
acterized as an arm or an eye of the executive. Its duties are per¬ 
formed without executive leave and, in the contemplation of the 
statute, must be free from executive control. In administering the 
provisions of the statute in respect of "unfair methods of competi¬ 
tion," that is to say, in filling in and administering the details 
embodied by that general standard, the commission acts in part 
quasi-le gislatively and in part quasi- judicially. In making investiga¬ 
tions and reports thereon for the information of Congress under 
Section 6, in aid of the legislative power, it acts as a legislative 
agency. Under Section 7, which authorizes the commission to act 
as a master in chancery under rules prescribed by the court, it acts 
as an agency of the judiciary. To the extent that it exercises any 
executive function, as distinguished from executive power in the 
constitutional sense, it does so in the discharge and effectuation of 
its quasi -legislative or guasi-judicial powers, or as an agency of the 
legislative or judicial departments of the government. 

If Congress is without authority to prescribe causes for removal 
of members of the trade commission and limit executive power of 
removal accordingly, that power at once becomes practically all- 
inclusive in respect to civil officers with the exception of the judiciary 
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provided for by the Constitution. The Solicitor General, at the bar, 
apparently recognizing this to be true, with commendable candor, 
agreed that his view in respect of the removability of members of 
the Federal Trade Commission necessitated a like view in respect 
of the Interstate Commerce Commission and the Court of Claims. 
We are thus confronted with the serious question whether not only 
the members of these qi/flsi-legislative and quasi-judicial bodies, 
but the judges of the legislative Court of Claims, exercising judicial 
power (Williams v. United States, 289 U.S. 553, 5 ^ 5 “ 5 ^ 7 )» continue 
in office at the pleasure of the President. 

We think it plain under the Constitution that illimitable power 
of removal is not possessed by the President in respect of officers 
of the character of those just named. The authority of Congress, 
in creating quasi- legislative or quasi-judicial agencies, to require 
them to act in discharge of their duties independently of executive 
control cannot well be doubted; and that authority includes, as 
an appropriate incident, power to fix the period during which they 
shall continue, and to forbid their removal except for cause in the 
meantime. For it is quite evident that one who holds his office only 
during the pleasure of another cannot be depended upon to main¬ 
tain an attitude of independence against the latter's will. 

The fundamental necessity of maintaining each of the three 
general departments of government entirely free from control or 
coercive influence, direct or indirect, of either of the others, has 
often been stressed and is hardly open to serious question. So much 
is implied in the very fact of the separation of the powers of these 
departments by the Constitution; and in the rule which recognizes 
their essential coequality. The sound application of a principle that 
makes one master in his own house precludes him from imposing 
his control in the house of another who is master there. 


The result of what we now have said is this: Whether the power 
of the President to remove an officer shall prevail over the authority 
of Congress to condition the power by fixing a definite term and 
precluding a removal except for cause will depend upon the char¬ 
acter of the office; the Myers decision, affirming the power of the 
President alone to make the removal, is confined to purely executive 
officers; and as to officers of the kind here under consideration, we 
hold that no removal can be made during the prescribed term for 
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which the officer is appointed, except for one or more of the causes 
named in the applicable statute. 

To the extent that, between the decision in the Myers case, 
which sustains the unrestrictable power of the President to remove 
purely executive officers, and our present decision that such power 
does not extend to an officer such as that here involved, there shall 
remain a field of doubt, we leave such cases as may fall within it 
for future consideration and determination as they may arise. 

In accordance with the foregoing, the questions submitted arc 
answered: 

Question No. 1. Yes. 

Question No. 2, Yes. 



CHAPTER IV 



E Pluribus Unum: The Federal System 


1. THE NATIONALISM OF JOHN MARSHALL 


McCULLOCH v. MARYLAND 
4 Wheat. 316 (1819) 

[The division of powers between the federal government and the 
states constitutes the core of the constitutional arrangement. ie 
issue of the proper relationship of the two spheres of government 
recurs throughout the political history of the nation, to be fought 
on the hustings, in the legislatures, in the courts, and indeed on the 
field of battle. The ramifications of the question will be encountered 
in the consideration of most of the topics of constitutional law, most 
prominently in the discussions of the commerce clause. McCulloch v. 
Maryland, however, continues to be the classic statement of the doc¬ 
trine of national supremacy. Chief Justice Marshall s opinion in this 
case has probably been more frequently cited than any other judicia 


[The controversy involved in this suit arose from the pronounced 
antagonism of many of the states to the Bank of the United States. 
This bank in 1817 established a branch in Baltimore. The following 
year the legislature of the state of Maryland enacted a tax on al 
banks, or branches thereof, in the state of Maryland, not chartered by 
the legislature [of Maryland]." Obviously the tax was aimed exclu¬ 
sively at the Bank of the United States. McCulloch, the cashier of the 
Baltimore branch, was promptly sued for failure to pay t le tax, an 
there was thus presented to the courts an opportunity to pass, first, on 
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the power of Congress to incorporate a bank, and second, the power 
of a state to tax such a bank. 

[Daniel Webster, in his argument for the Bank, employed all the 
reasons which Alexander Hamilton had advanced to argue for the 
constitutionality of a national bank in 1791. 1 Marshall's opinion, in 
turn, leaned heavily on Webster's presentation, to the extent of bor¬ 
rowing entire passages from his argument. Thus, for instance, the 
phrase "the power to tax is the power to destroy." to which Marshall 
gave fame and currency, originated with Webster.] 

Mr. Chief Justice Marshall delivered the opinion of the Court. 

In the case now to be determined, the defendant, a sovereign state, 
denies the obligation of a law enacted by the legislature of the Union; 
and the plaintiff, on his part, contests the validity of an act which 
has been passed by the legislature of that state. The Constitution of 
our country, in its most interesting and vital parts, is to be consid¬ 
ered; the conflicting powers of the government of the Union and of 
its members, as marked in that Constitution, are to be discussed; and 
an opinion given, which may essentially influence the great operations 
of the government.... 

The first question made in the cause is, has Congress power to 
incorporate a bank? ... 

Among the enumerated powers [of the federal government] we do 
not find that of establishing a bank or creating a corporation. But 
there is no phrase in the instrument [the Constitution] which, like 
the Articles of Confederation, excludes incidental or implied powers; 
and which requires that everything granted shall be expressly and 
minutely described. Even the 10th Amendment, which was framed 
for the purpose of quieting the extreme jealousies which had been 
excited, omits the word "expressly," and declares only that the powers 
"not delegated to the United States, nor prohibited to the states, are 
reserved to the states or to the people;" thus leaving the question, 
whether the particular power which may become the subject of con¬ 
test, has been delegated to the one government, or prohibited to the 
other, to depend on a fair construction of the whole instrument. I he 
men who drew and adopted this amendment had experienced the 
embarrassments resulting from the insertion of this word in the 
Articles of Confederation, and probably omitted it, to avoid those 

1 See The Works of Alexander Hamilton . ed. by J. C. Hamilton, vol. IV. pp. 104 ff. 
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embarrassments. A constitution, to contain an accurate detail of all 
the subdivisions of which its great powers will admit, and of all means 
by which they may be carried into execution, would partake of the 
prolixity of a legal code, and could scarcely be embraced by the 
human mind. It would, probably, never be understood by the public. 
Its nature, therefore, requires that only its great outlines should be 
marked, its important objects designated, and the minor ingredients 
which compose those objects be deduced from the nature of the 
objects themselves. That this idea was entertained by the framers of 
the American Constitution, is not only to be inferred from the nature 
of the instrument, but from the language. Why else were some of the 
limitations, found in the 9th section of the 1 st article, introduced? 
It is also, in some degree, warranted, by their having omitted to use 
any restrictive term which might prevent its receiving a lair and just 
interpretation. In considering this question, then, we must never loi- 
get that it is a constitution we are expounding. 

Although, among the enumerated powers of government, we do not 
find the word “bank,” or “incorporation,'• we find the great powers, 
to lay and collect taxes; to borrow money; to regulate commerce; to 
declare and conduct war; and to raise and support armies and navies. 
The sword and the purse, all the external relations, and no inconsid¬ 
erable portion of the industry of the nation, are intrusted to its gov- 
ernment. It can never be pretended, that these vast powers draw 
after them others of inferior importance, merely because they are 
inferior. Such an idea can never be advanced. But it may with great 
reason be contended, that a government, intrusted with such ample 
powers, on the due execution of which the happiness and prosperity 
of the nation so vitally depends, must also be intrusted with ample 
means for their execution. It can never be their interest, and cannot 
be presumed to have been their intention, to clog and embarrass its 
execution, by withholding the most appropriate means. Throughout 
this vast republic, from the St. Croix to the Gulf of Mexico, from the 
Atlantic to the Pacific, revenue is to be collected and expended, 
armies are to be marched and supported. The exigencies of the nation 
may require, that the treasure raised in the north should be trans¬ 
ported to the south, that raised in the east conveyed to the west, or 
that this order should be reversed. Is that construction of the■ Consti- 
tution to be preferred, which would render these operations difficult, 
hazardous, and expensive? Can we adopt that construction (unless the 
words imperiously require it), which would impute to the framers of 
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that instrument, when granting these powers for the public good, the 
intention oE impeding their exercise by withholding a choice ol 
means? If, indeed, such be the mandate of the Constitution, we have 
only to obey; but that instrument does not profess to enumerate the 
means by which the powers it confers may be executed; nor does it 
prohibit the creation of a corporation, if the existence of such a being 
be essential to the beneficial exercise of those powers. It is. then, the 
subject of fair inquiry, how far such means may be employed. 


... The Constitution of the United States has not left the right of 
Congress to employ the necessary means, for the execution ol the 
powers conferred upon the government, to general reasoning. To its 
enumeration of powers is added, that of making "all laws which shall 
be necessary and proper, for carrying into execution the foregoing 
powers, and all other powers vested by this Constitution, in the gov¬ 
ernment of the United States, or in any department thereof." The 
counsel for the state of Maryland have urged various arguments, to 
prove that this clause, though in terms a grant of power, is not so in 
effect; but is really restrictive of the general right, which might other¬ 
wise be implied, of selecting means for executing the enumerated 
powers. In support of this proposition, they have found it necessary to 
contend, that this clause was inserted for the purpose of conferring 
on Congress the power of making laws. That, without it. doubts might 
be entertained whether Congress could exercise its powers in the 
form of legislation. 

But could this be the object for which it was inserted.-’ A govern¬ 
ment is created by the people, having legislative, executive, and judi¬ 
cial powers. Its legislative powers are vested in a Congress, which is 
to consist of a Senate and a House of Representatives. ... That a legis¬ 
lature, endowed with legislative powers, can legislate, is a proposition 
too self-evident to have been questioned. 

But the argument on which most reliance is placed, is drawn from 
the peculiar language of this clause. Congress is not empowered by it 
to make all laws, which may have relation to the powers conferred on 
the government, but only such as may be "necessary and proper” for 
carrying them into execution. The word "necessary" is considered as 
controlling the whole sentence, and as limiting the right to pass laws 
for the execution of the granted powers, to such as are indispensable, 
and without which the power would be nugatory. That it excludes 
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the choice of means, and leaves to Congress, in each case, that only 
which is most direct and simple. 


. . . This clause, as construed by the state of Maryland, would 
abridge, and almost annihilate, the useful and necessary right of the 
legislature to select its means. That this could not be intended is, we 
should think, had it not already been controverted, too apparent for 
controversy. 

We think so for the following reasons: ist. The clause is placed 
among the powers of Congress, not among the limitations on those 
powers. 2d. Its terms purport to enlarge, not to diminish the powers 
vested in the government. It purports to be an additional power, not 
a restriction on those already granted... . Had the intention been to 
make this clause restrictive, it would unquestionably have been so in 
form as well as in effect. 


We admit, as all must admit, that the powers of the government 
are limited, and that its limits are not to be transcended. But we think 
the sound construction of the Constitution must allow to the national 
legislature that discretion, with respect to the means by which the 
powers it confers are to be carried into execution, which will enable 
that body to perform the high duties assigned to it. in the manner 
most beneficial to the people. Let the end be legitimate, let it be 
within the scope of the Constitution, and all means are appropriate, 
which are plainly adapted to that end. which are not prohibited, but 
consist with the letter and spirit of the Constitution, are constitu- 
tional. 


... The choice of means implies a right to choose a national bank 
in preference to state banks, and Congress alone can make the 
election. 

After the most deliberate consideration, it is the unanimous opin¬ 
ion of this Court, that the act to incorporate the Bank of the United 
States is a law made in pursuance of the Constitution, and is a part ot 
the supreme law of the land. 


It being the opinion of the Court, that the act incorporating the 
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bank is constitutional; that the power of establishing a branch in the 
state of Maryland might be properly exercised by the bank itself, we 
proceed to inquire— 

2. Whether the state of Maryland may, without violating the Con¬ 
stitution, tax that branch? ... Whether this power can be exercised by 
the respective states, consistently with a fair construction of the 
Constitution? That the power to tax involved the power to destroy: 
that the power to destroy may defeat and render useless the power to 
create; that there is a plain repugnance in conferring on one govern¬ 
ment a power to control the constitutional measures of another, which 
other, with respect to those very measures, is declared to be supreme 
over that which exerts the control, are propositions not to be 
denied.... 

If we apply the principle for which the state ol Maryland contends, 
to the Constitution generally, we shall find it capable of changing 
totally the character of that instrument. We shall find it capable ol 
arresting all the measures of government and ol prostrating it 
at the foot of the states. The American people have declared 
their Constitution and the laws made in pursuance thereof, to be 
supreme; but this principle would transfer the supremacy, in fact, to 
the states. If the states may tax one instrument, employed by the gov¬ 
ernment in the execution of its powers, they may tax any and every 
other instrument. They may tax the mail; they may tax the mint; 
they may tax patent rights; they may tax the papers of the customs¬ 
house; they may tax judicial process; they may tax all the means 
employed by the government, to an excess which would defeat all the 
ends of government. This was not intended by the American people. 
They did not design to make their government dependent on the 
states. 

... The question is. in truth, a question of supremacy; and if the 
right of the states to tax the means employed by the general govern¬ 
ment be conceded, the declaration that the Constitution, and the laws 
made in pursuance thereof, shall be the supreme law of the land, is 
empty and unmeaning declamation.... 


It is the opinion of this Court that the act of the legislature of Mary¬ 
land is contrary to the Constitution of the United States, and void. 

[Marshall’s biographer, Albert J. Beveridge, acclaims the opinion 
in McCulloch v. Maryland as "among the very first of the greatest 
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judicial utterances of all times.” Certainly it has come to be looked 
upon as a vital foundation stone for the modern structure of national 
government in the United States. In contrast to Marbury v. Madison , 
the significance of which was hardly recognized at the time of the 
decision, the opinion in the Bank case drew immediate attention. 
Conservative circles, industrial interests, and New England in general 
applauded it. From the South and West, however, came loud and 
angry protests. 

[In Virginia in particular, where feeling against the Court was 
already intense as a result of another recent decision, the opposition 
assumed formidable proportions. Judge Spencer Roane and John 
Taylor of Caroline rushed into print to denounce the Supreme 
Court s reading of the Constitution as an attack on the sovereignty 
of the states. Southern newspapers heaped censure and calumny on 
Marshall's head. State legislatures heard the Court attacked in the 
strongest terms; constitutional amendments were urged to halt the 
‘ pernicious design of the judges.” Two ex-presidents, Jefferson and 
Madison, added their voices to the storm of criticism. Madison’s 
acknowledgment of the receipt of some of Roane’s polemics is one 
of the more temperate expressions of disapproval and offers a succinct 
summary of the principal legal arguments against the opinion.] 

JAMES MADISON to SPENCER ROANE. September 2, 1819 2 
Dear Sir: 

I have received your favor of the 22d ult. inclosing a copy of your 
observations on the judgment of the Supreme Court of the United 
States in the case of McCulloch against the State of Maryland; and I 
have found their latitudinary mode of expounding the Constitution, 
combated in them with the ability and the force which were to be 
expected. 

It appears to me as it does to you that the occasion did not call for 
the general and abstract doctrine interwoven with the decision of a 
particular case. I have always supposed that the meaning of a law, 
and for a like reason, of a Constitution, so far as it depends on judicial 
interpretation, was to result from a course of particular decisions, and 
not these from a previous and abstract comment on the subject. The 
example in this instance tends to reverse the rule and to forego the 
illustration to be derived from a series of cases actually occurring for 
adjudication. 

3 James Madison. Writings (Huni ed.) . vol. viii, pp. 447 - 453 - 
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I could have wished also that the Judges had delivered their opin¬ 
ions seriatim. The case was of such magnitude, in the scope given to 
it. as to call, if any case could do so. lor the views of the subject sepa¬ 
rately taken by them. This might either by the harmony of their 
reasoning have produced a greater conviction in the public mind; or 
by its discordance have impaired the force of the precedent now osten¬ 
sibly supported by a unanimous and perfect concurrence in every 
argument and dictum in the judgment pronounced. 

But what is of most importance is the high sanction given to a 
latitude in expounding the Constitution which seems to break down 
the landmarks intended by a specification of the powers of Congress, 
and to substitute for a definite connection between means and ends, 
a legislative discretion as to the former to which no practical limit 
can be assigned. In the great system of Political Economy having for 
its general object the national welfare, everything is related immedi¬ 
ately or remotely to every other thing; and consequently a power 
over any one thing, if not limited by some obvious and precise affinity, 
may amount to a power over every other. Ends and means may shift 
their character at will and according to the ingenuity of the legisla¬ 
tive body. What is an end in one case may be a means in another; 
nay in the same case, may be either an end or a means at the legislative 
option. The British Parliament in collecting a revenue from the com¬ 
merce of America found no difficulty in calling it cither a tax for the 
regulation of trade, or a regulation of trade with a view to the tax, as 
it suited the argument or the policy of the moment. 

Is there a legislative power in fact, not expressly prohibited by the 
Constitution, which might not. according to the doctrine of the Court, 
be exercised as a means of carrying into effect some specified power? 

Does not the Court also relinquish by their doctrine, all control on 
the legislative exercise of unconstitutional powers? According to that 
doctrine, the expediency and constitutionality of means for carrying 
into effect a specified power are convertible terms; and Congress arc 
admitted to be judges of the expediency. The Court certainly cannot 
be so; a question, the moment it assumes the character of mere 
expediency or policy, being evidently beyond the reach of judicial 
cognizance. 

It is true, the Court are disposed to retain a guardianship of the 
Constitution against legislative encroachments. “Should Congress," 
say they, "under the pretext of executing its powers, pass laws for the 
accomplishment of objects not entrusted to the government, it would 
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become the painful duty of this Tribunal to say that such an act was 
not tlie law of the land.” But suppose Congress should, as would 
doubtless happen, pass unconstitutional laws not to accomplish 
objects not specified in the Constitution, but the same laws as means 
expedient, convenient or conducive to the accomplishment of objects 
entrusted to the government; by what handle could the Court take 
hold of the case? We are told that it was the policy of the old govern¬ 
ment of France to grant monopolies, such as that of tobacco, in order 
to create funds in particular hands from which loans could be made 
to the public, adequate capitalists not being formed in that country 
in the ordinary course of commerce. Were Congress to grant a like 
monopoly merely to aggrandize those enjoying it. the Court might 
consistently say, that this not being an object entrusted to the govern¬ 
ment the grant was unconstitutional and void. Should Congress how¬ 
ever grant the monopoly according to the French policy as a means 
judged by them to be necessary, expedient or conducive to the bor¬ 
rowing of money, which is an object entrusted to them by the Consti¬ 
tution, it seems clear that the Court, adhering to its doctrine, could 
not interfere without stepping on legislative ground, to do which they 
justly disclaim all pretension. 

It could not but happen, and was foreseen at the birth of the Con¬ 
stitution, that difficulties and differences of opinion might occasion¬ 
ally arise in expounding terms and phrases necessarily used in such 
a charter; more especially those which divide legislation between the 
general and local governments; and that it might rcqu.re a regular 
course of practice to liquidate and settle the meaning of some of them. 
But it was anticipated I believe by few if any of the friends of the 
Constitution, that a rule of construction would be introduced as 
broad and as pliant as what has occurred. And those who recollect, 
and still more those who shared in what passed in the State Conven¬ 
tions. through which the people ratified the Constitution, with respect 
to the extent of the powers vested in Congress, cannot easily be per¬ 
suaded that the avowal of such a rule would not have prevented its 
ratification. It has been the misfortune, if not the reproach of other 
nations, that their governments have not been freely and deliberate y 
established by themselves. It is the boast of ours that such has been 
its source and that it can be altered by the same authority only which 
established it. It is a further boast that a regular mode of making 
proper alterations has been providently inserted in the Constitution 
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itself. It is anxiously to be wished therefore, that no innovations may 
take place in other modes, one of which would be a constructive 
assumption of powers never meant to be granted. If the powers be 
deficient, the legitimate source of additional ones is always open, and 
ought to be resorted to. 

Much of the error in expounding the Constitution has its origin in 
the use made of the species of sovereignty implied in the nature of 
government. The specified powers vested in Congress, it is said, are 
sovereign powers, and that as such they carry with them an unlimited 
discretion as to the means of executing them. It may surely be 
remarked that a limited government may be limited in its sovereignty 
as well with respect to the means as to the objects of his powers; and 
that to give an extent to the former, superseding the limits to the 
latter, is in effect to convert a limited into an unlimited government. 
There is certainly a reasonable medium between expounding the Con¬ 
stitution with the strictness of a penal law, or other ordinary statute, 
and expounding it with a laxity which may vary its essential character, 
and encroach on the local sovereignties with which it was meant to be 
reconcilable. 

The very existence of these local sovereignties is a control on the 
pleas for a constructive amplification of the powers of the general 
government. Within a single State possessing the entire sovereignty, 
the powers given to the government by the people are understood to 
extend to all the acts whether as means or ends required for the wel¬ 
fare of the community, and falling within the range of just govern¬ 
ment. To withhold from such a government any particular power 
necessary or useful in itself, would be to deprive the people of the 
good dependent on its exercise; since the power must be there or not 
exist at all. In the government of the United States the case is obvi¬ 
ously different. In establishing that government the people retained 
other governments capable of exercising such necessary and useful 
powers as were not to be exercised by the general government. No 
necessary presumption therefore arises from the importance of any 
particular power in itself, that it has been vested in that government 
because though not vested there, it may exist elsewhere, and the exer¬ 
cise of it elsewhere might be preferred by those who alone had a right 
to make the distribution. The presumption which ought to be 
indulged is that any improvement of the distribution sufficiently 
pointed out by experience would not be withheld.... 
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COHENS v. VIRGINIA 


6 Wheat. 264 (1821) 

[In order to effect improvements in the new city of Washington, 
Congress in 1802 authorized the District of Columbia to conduct 
lotteries. Acting under this authority the city passed an ordinance 
creating a lottery. The neighboring state of Virginia had a statute 
prohibiting the sale of lottery tickets in the state except for lotteries 
established under the laws of the state. The Cohens were arrested on 
a charge of violating this state statute by the sale, in Norfolk, Vir¬ 
ginia, of tickets for the Washington lottery. The borough court found 
them guilty and imposed a fine of one hundred dollars. From this 
conviction they appealed directly to the Supreme Court of the United 
States, a procedure to which the state did not object as the political 
leaders were desiring to force the issue of the Supreme Court s author¬ 
ity over state acts. Counsel for the state were instructed by legislative 
resolution to confine their arguments before that court to the ques¬ 
tion of jurisdiction alone. 

[Haines 3 summarized the arguments for the parties as follows: 

.. Senator Barbour, arguing for the state, said it seemed strange that 
a lottery authorized by the municipal corporation of the city of Wash¬ 
ington for the local purpose of the city should be regarded as a law 
of the United States so as to give the federal courts jurisdiction tor 
its enforcement beyond the confines of the District of Columbia. The 
absurdity of the local ordinances of the city being considered laws of 
the United States and having effect in the adjoining states was clearly 
pointed out. Because a state was a party in the case, it was contended 
that the Supreme Court could have neither original nor appellate 
jurisdiction. The Eleventh Amendment was declared to mean that *a 
State can never be subjected, at the suit of any individual, to any 
judicial tribunal, without its own consent.' Defending the cause of 
the state, Mr. Smith insisted that 'there is not a word in the Constitu¬ 
tion that goes to set up the federal Judiciary above the state Judiciary.' 
If the ordinance enacted in accordance with the acts of Congress relat¬ 
ing to the District has no application to the state of Virginia, then 
the Supreme Court has no basis for its claim of jurisdiction. 

[“D. B. Ogden, supporting the claim of the Cohens, maintained 
that the District of Columbia, with all its subordinate agencies, was 


3 The Role of the Supreme Court in American Government and 
Berkeley: University of California Press. .944. P- 43 '- Copyright. .944. by ‘he Rcgc 
of the University of California. Reprinted with the permission of the um\e 


University of Cali¬ 


fornia Press. 
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a creature of the Constitution and that all regulations relating thereto 
were laws of the United States. The contention that Virginia, as a 
sovereign state, was exempt from suit was denied on the ground that 
since the establishment of the national Constitution, there is no such 
thing as a sovereign State, independent of the Union. The people of 
the United States are the sole sovereign authority of this country. 
To William Pinkney, also counsel for the Cohens, the supremacy of 
the national Constitution was a fundamental principle of the federal 
system which would be rendered abortive by state action if Congress 
could not invest the courts of the union with either exclusive or 
appellate jurisdiction over such cases as the one before the Supreme 
Court. It is the case, then,* said he, ‘and not the forum in which it 
arises, that is to determine whether the judicial authority of the 
Union shall be exercised over it.' "] 

Chief Justice Marshall delivered the opinion of the Court. 

The first question to be considered is, whether the jurisdiction of 
this Court is excluded by the character of the parties, one of them 
being a State, and the other a citizen of that State? ... 

We think,... that, as the Constitution originally stood, the appel¬ 
late jurisdiction of this Court, in all cases arising under the Constitu¬ 
tion, laws, or treaties of the United States, was not arrested by the cir¬ 
cumstance that a State was a party. 

This leads to a consideration of the 11th amendment. 

It is in these words: "The Judicial power of the United States shall 
not be construed to extend to any suit in law or equity commenced 
or prosecuted against one of the United States, by citizens of another 
State, or by citizens or subjects of any foreign State." 

It is a part of our history, that, at the adoption of the Constitution, 
all the States were greatly indebted; and the apprehension that these 
debts might be prosecuted in the federal courts, formed a very serious 
objection to that instrument. Suits were instituted; and the Court 
maintained its jurisdiction. The alarm was general; and, to quiet the 
apprehensions that were so extensively entertained, this amendment 
was proposed in Congress, and adopted by the State legislatures. That 
its motive was not to maintain the sovereignty of a State from the 
degradation supposed to attend a compulsory appearance before the 
tribunal of the nation, may be inferred from the terms of the amend¬ 
ment. It does not comprehend controversies between two or more 
States, or between a State and a foreign State. The jurisdiction of the 
Court still extends to these cases: and in these a State may still be 
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sued. We must ascribe the amendment, then, to some other cause 
than the dignity of a State. There is no difficulty in finding this cause. 
Those who were inhibited from commencing a suit against a State, 
or from prosecuting one which might be commenced before the adop¬ 
tion of the amendment, were persons who might probably be its 
creditors. There was not much reason to fear that foreign or sister 
States would be creditors to any considerable amount, and there was 
reason to retain the jurisdiction of the Court in those cases, because 
it might be essential to the preservation of peace. The amendment, 
therefore, extended to suits commenced or prosecuted by individ¬ 
uals, but not to those brought by States.... 

What is a suit? ... In law language, it is the prosecution of some 
demand in a court of justice.... 

To commence a suit, is to demand something by the institution of 
process in a court of justice; and to prosecute the suit, is, according 
to the common acceptation of language, to continue that demand. 
By a suit commenced by an individual against a State, we should 
understand process sued out by that individual against the State, for 
the purpose of establishing some claim against it by the judgment of 
a court; and the prosecution of that suit is its continuance. Whatever 

may be the stages of its progress, the actor is still the same-If a 

suit, brought in one court, and carried by legal process to a super¬ 
vising court, be a continuation of the same suit, then this suit is not 
commenced or prosecuted against a State. It is clearly in its com¬ 
mencement the suit of a State against an individual, which suit is 
transferred to this Court, not for the purpose of asserting any claim 
against the State, but for the purpose of asserting a constitutional 

defence against a claim made by a State. 

A writ of error is defined to be, a commission by which the judges 
of one court are authorized to examine a record upon which a judg¬ 
ment was given in another court, and, on such examination, to affirm 

or reverse the same according to law- 

Under the Judiciary Act, the effect of a writ of error is simply to 
bring the record into court, and submit the judgment of the inferior 
tribunal to re-examination. It does not in any manner act upon the 
parties; it acts only on the record. It removes the record into the 
supervising tribunal. Where, then, a State obtains a judgment against 
an individual, and the court, rendering such judgment, overrules a 
defence set up under the Constitution or laws of the United States, 
the transfer of this record into the Supreme Court, for the sole pur- 
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pose of inquiring whether the judgment violates the Constitution or 
laws of the United States, can. with no propriety, wc think, be denom¬ 
inated a suit commenced or prosecuted against the State whose judg¬ 
ment is so far re-examined. Nothing is demanded from the State. No 
claim against it of any description is asserted or prosecuted. The party 
is not to be restored to the possession of anything. .. . Whether it be 
by writ of error or appeal, no claim is asserted, no demand is made 
by the original defendant: he only asserts the constitutional right 
to have his defence examined by that tribunal whose province it is 
to construe the Constitution and laws of the Union. 


It is, then, the opinion of the Court, that the defendant who 
removes a judgment rendered against him by a State court into this 
Court, for the purpose of re-examining the question, whether that 
judgment be in violation of the Constitution or laws of the United 
States, docs not commence or prosecute a suit against the State, what¬ 
ever may be its opinion where the effect of the writ may be to restore 
the party to the possession of a thing which he demands.... 

[The Court thus rejected the contention made by counsel for Vir¬ 
ginia and asserted its predominance as interpreter of federal law. 
The opposite case would, of course, have resulted in a radical reduc¬ 
tion of the number of cases which would have been reviewed by the 
Court. It is interesting to note that, as in Marbury v. Madison so in 
the Cohens case, Marshall struck a resounding blow for judicial power 
while at the same time adjudging the specific controversy in favor of 
the Court’s opponents. For, having decided that his Court might 
properly entertain the Cohens' appeal he then proceeded to affirm the 
judgment of the Virginia court on its merits.] 

IN PRAISE OF JOHN MARSHALL 4 

... The opinion of John Marshall in the Cohens case is one of the 
strongest and most enduring strands of that mighty cable woven by 
him to hold the American people together as a united and imperish¬ 
able nation. 

Fortunate, indeed, for the Republic that Marshall's fateful pro¬ 
nouncement came forth at such a critical hour, even if technicalities 
were waived in bringing before him a case in which he could deliver 

4 Albert 1. Beveridge. The Life of John Marshall, vol. IV. pp. 313-344 and 353 . 
Reproduced by permission of the publishers. Houghton Mifflin Company. Boston. 
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that opinion. For. in conjunction with his exposition in McCulloch 
v. Maryland, it was the most powerful answer that could be given, 
and from the source of greatest authority, to that defiance of the 
National Government and to the threats of disunion then growing 
ever bolder and more vociferous. Marshall s utterances did not still 
those hostile voices, it is true, but they gave strength and courage to 
Nationalists and furnished to the champions ot the Union arguments 
of peculiar force as coming from the supreme tribunal of the Union. 


This is a direct reply to the Southern arguments in the Missouri 
debate which secessionists were now using wherever those who 
opposed National laws and authority raised their voices. John Mar¬ 
shall is blazing the way for Abraham Lincoln.... 

The Chief Justice is exerting to the utmost his tremendous powers, 
not to protect two furtive peddlers of lottery tickets, but to check a 
powerful movement that, if not arrested, must destroy the Republic. 
Should that movement go forward thereafter, it must do so over 
every Constitutional obstacle which the Supreme Court of the Nation 
could throw in its way. In Cohens v. Virginia, John Marshall stamped 
upon the brow of Localism the brand of illegality.... 

A NOTE ON THE LAW OF THE FEDERAL COURTS 

The decision in Cohens v. Virginia, as has been seen, embedded in 
our constitutional system the proposition that the Supreme Court 
could hear appeals from the state courts and determine whether or 
not the "supreme law of the land" had been properly applied The 
next question to be determined in the twilight zones of federal and 
state jurisdiction was what law should be applied in federal cases 
where the Constitution was not involved. The typical situation arises 
under the "diversity of citizenship" clause of the judiciary Article ot 
the Constitution. A and B are in an automobile collision; if both 
are citizens of Kansas it is plain that trial would be had m a Kansas 
court, according to Kansas law; but if A hails from Kansas and B is a 
resident of Missouri this is a case for a federal court. Is it to be txied 
in accordance with the law of Kansas, or of Missouri, or on some other 


legal basis? _ . u, 

When the First Congress implemented the Constitution by t 

passage of the Judiciary Act of .789 it provided that the laws o the 

several states... shall be regarded as rules of decs,on m tnals at 
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common law, in the courts of the United States, in cases where they 
apply.” In 1842, in Swift v. Tyson;' Justice Story confined the mean¬ 
ing of "laws” to "enactments promulgated by the legislative authority 
of the state," with the result that federal courts were free to disregard 
decisions of state courts in common law cases. Two reasons have 
commonly been ascribed for Story s decision: first, that Story, the 
most eminent law teacher of his day. was convinced of the existence 
of an ultimate right answer, the search for which ought not to be 
frustrated by adherence to. possibly erroneous, state precedents: 
secondly, that it was hoped that the independent judgment of the 
federal courts would result in greater uniformity of the legal system. 

The rule of Swift v. Tyson persisted for ninety-six years, though 
in the face of ever-increasing criticism. Justice Field was a vocal dis¬ 
senter in his day. 0 but it was Holmes whose penetrating analysis laid 
the foundation for reversal. The following paragraph is illustrative 
of the dispelling clarity of the "Great Dissenter.” 

Books written about any branch of the common law treat it as a writ, 
cite cases from this Court, from the Circuit Courts of Appeals, from the 
state courts, from England and from the Colonics of England indiscrim¬ 
inately, and criticize them as light or wrong according to the writers 
notion of a single theory. It is very hard to resist the impression that 
there is one august corpus, to understand which clearly is the only task ol 
any court concerned. If there were such a transcendental body of law 
outside of any particular state but obligatory within it unless and until 
changed by statute, the courts of the United States might be right in 
using their independent judgment as to what it was. But there is no 
such body of law. The fallacy and illusion that I think exist consist in 
supposing that there is this outside thing to be found. Law is a word 
used with different meanings, but law in the sense in which courts speak 
of it today docs not exist without some definite authority behind it. 
The common law so far as it is enforced in a state, whether called common 
law or not, is not the common law generally, but the law of that state 
existing by the authority of that state without regard to what it may 
have been in England or elsewhere. 7 

The case in which Holmes thus blasted the foundations of Story’s 
doctrine was a signal demonstration of its malfunctioning. Brown R: 

s 16 Pet. 1. 

"Sec. for instance. Baltimore & Ohio R.R. Co. v. Baugh. 119 U.S. 36R. 403 (1893). 

7 Black O While Taxicab and Transfer Co. v. Brown & Yellow Taxicab and Transfer 

Co., 276 US. 518, 532-533 (* 9 28 ) • 
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Yellow and Black it White were competing cab companies, both oper¬ 
ating in Bowling Green, Kentucky. Both were incorporated in Ken¬ 
tucky as was the Louisville & Nashville Railroad, servicing that 
community. Brown fk Yellow sought to secure the exclusive right to 
solicit customers at the railroad s depot but a contract to grant such 
a monopoly would have been invalid under the common law of 
Kentucky. In order to avoid this result. Brown & Yellow, without 
changing its membership or purposes, obtained reincorporation in 
Tennessee and in that state executed the desired agreement with the 
railroad concerning depot taxi service at Bowling Green, Kentucky. 
The Supreme Court held that the "general" common law of the 
federal courts did not forbid an arrangement which, but for the 
ruse of reincorporation, would have been voided by local policy. To 
the dissenters (Holmes, Brandeis. and Stone) the case represented a 
signal example of the "mischievous results" of Swift v. Tyson. 
Rather than enhancing uniformity of legal rules the doctrine 1a 
created increased uncertainty and subjected the outcome of legal con¬ 
flict to the chance selection of the jurisdiction. 

In lo-tS, six members of the Court agreed to jettison the old rule. 
"This Court and the lower courts." they announced through Justice 
Brandeis, “have invaded rights which in our opinion are reserved 

by the Constitution to the several states. * 

The result has been to impose upon the federal courts the common 
law of the state in which the trial court sits and to disavow emphati¬ 
cally the existence of any "federal common law." With reference to 
crimes, this proposition had been well established since 1812 Erie 
Railroad Co. v. Tompkins extends it to the other branches of las . 

2 “THE POWER TO TAX IS THE 
POWER TO DESTROY”? 

GRAVES v. NEW YORK ex rel. O'KEEFE 
306 U.S. 466 (1939) 

Mr. justice Stone delivered the opinion of the Court 
We are asked to decide whether the imposition by the sta e 
New York of an income tax on the salary of an e-nployee of the 
Home Owners' Loan Corporation places an unconstitutional burden 

upon the federal government. . 

Respondent, a resident of New York, was employed during i 9 34 

6 Erie Railroad Co. v. Tompkins, 304 U.S. 64. 

» United States v. Hudson, 7 Cranch 32. 
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as an examining attorney for the Home Owners' Loan Corporation 
at an annual salary of $2400. Petitioners. New York State Tax Com¬ 
missioners. rejected respondent's claim for a refund of the [state 
income] tax based on the ground that his salary was constitutionally 
exempt from state taxation.... 

For the purposes of this case we may assume that the creation of 
the Home Owners’ Loan Corporation was a constitutional exercise 
of the powers of the federal government.... As that government 
derives its authority wholly from powers delegated to it by the Con¬ 
stitution. its every action within its constitutional power is govern¬ 
mental action, and since Congress is made the sole judge of what 
powers within the constitutional giant arc to be exercised, all activi¬ 
ties of government constitutionally authorized by Congress must 
stand on a parity with respect to their constitutional immunity from 
taxation.... And when the national government lawfully acts 
through a corporation which it owns and controls, those activities are 
governmental functions entitled to whatever tax immunity attaches 
to those functions when carried on by the government itself through 
its departments.... 

The single question with which we are now concerned is whether 
the tax laid by the state upon the salary of respondent, employed by 
a corporate instrumentality of the federal government, imposes an 
unconstitutional burden upon that government. The theory of the 
tax immunity of either government, state or national, and its instru¬ 
mentalities, from taxation by the other, has been rested upon an 
implied limitation of the taxing power of each, such as to forestall 
undue interference, through the exercise of that power, with the 
governmental activities of the other. That the two types of immunity 
may not, in all respects, stand on a parity has been recognized from 
the beginning, McCulloch v. Maryland (4 Wheat. 316, 435-43^)* aTK * 
possible differences in application, deriving from differences in the 
source, nature and extent of the immunity of the governments and 
their agencies, were pointed out and discussed by this Court in detail 

during the last term-[Citation of cases omitted.] 

So far as now relevant, those differences have been thought to be 
traceable to the fact that the federal government is one of delegated 
powers in the exercise of which Congress is supreme; so that every 
agency which Congress can constitutionally create is a governmental 
agency. And since the power to create the agency includes the implied 
power to do whatever is needful or appropriate, if not expressly pro- 
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hibited. to protect the agency, there has been attributed to Congress 
some scope, the limits of which it is not now necessary to define, for 
granting or withholding immunity of federal agencies from state 
taxation.... Whether its power to grant tax exemptions as an inci¬ 
dent to the exercise of powers specifically granted by the Constitution 
can ever, in any circumstances, extend beyond the constitutional 
immunity of federal agencies which courts have implied, is a question 

which need not now be determined. 

Congress lias declared in section 4 of the Act [establishing that 
agency] that the Home Owners’ Loan Corporation is an instrumen¬ 
tality of the United States and that its bonds are exempt, as to prin¬ 
cipal and interest, from federal and state taxation, except surtaxes, 
estate, inheritance and gift taxes. The corporation itself, including 
its franchise, its capital, reserves and surplus, and its loans and in¬ 
come,” is likewise exempted from taxation; its real property is sub¬ 
ject to tax to the same extent as other real property. But Congress 
has given no intimation of any purpose either to grant or withho d 
immunity from state taxation of the salary of the corporation s em¬ 
ployees. and the congressional intention is not to be gathered from 


the statute by implication- 

It is true that the silence of Congress, when it has authority to 
speak, may sometimes give rise to an implication as to the congres¬ 
sional purpose. The nature and extent of that implication depend 
upon the nature of the congressional power and the effect of 
exercise. But there is little scope for the application of that: doemnf 

to the tax immunity of governmental instrumentalities. The con 
tutional immunity of either government from taxation by ther c'her, 
where Congress is silent, has its source in an implied restriction upon 
the powers of the taxing government. So far as the implication rests 
upon the purpose to avoid interference with the functions of the 
taxed government or the imposition upon it of the economic burden 
of the tax, it is plain that there is no basis for implying a purpose ot 
Congress to exempt the federal government or its agencies from tax 
burdens which are unsubstantial or which courts are unable to d 
cern. Silence of Congress implies immunity no more than does 
silence of the Constitution. It follows that when exemption from 
state ^tion is claimed on the ground that the federal government 
is burdened by the tax, and Congress has disclosed no 
respect to the claimed immunity, it is in order to consider the nat U 
and effect of the alleged burden, and if it appears that there 
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ground for implying a constitutional immunity, there is equally a 
want of any ground for assuming any purpose on the part of Congress 
to create an immunity. 

The present tax is a nondiscriminatory tax on income applied to 
salaries at a specified rate. It is not in form or substance a tax upon 
the Home Owners* Loan Corporation or its property or income, nor 
is it paid by the corporation or the government horn their funds. It 
is measured by income which becomes the property of the taxpayer 
when received as compensation for his services; and the tax laid 
upon the privilege of receiving it is paid from his private funds and 
not from the funds of the government, either directly or indirectly. 
The theory, which once won a qualified approval, that a tax on in¬ 
come is legally or economically a tax on its source, is no longer 
tenable, ... and the only possible basis for implying a constitutional 
immunity from state income tax of the salary of an employee of the 
national government or of a governmental agency is that the eco¬ 
nomic burden of the tax is in some way passed on so as to impose a 
burden on the national government tantamount to an interference 
by one government with the other in the performance of its func¬ 
tions. 


The conclusion reached in the Gerhardt Case [Helvering v. Ger- 
hardt, 304 U.S. 405] that in terms of constitutional tax immunity 
a federal income tax on the salary of an employee is not a prohibited 
burden on the employer makes it imperative that we should con¬ 
sider anew the immunity here claimed for the salary of an em¬ 
ployee of a federal instrumentality. As already indicated, such dif¬ 
ferences as there may be between the implied tax immunity of a 
state and the corresponding immunity of the national government 
and its instrumentalities may be traced to the fact that the national 
government is one of delegated powers, in the exercise of which 
it is supreme. Whatever scope this may give to the national govern¬ 
ment to claim immunity from state taxation of all instrumentalities 
which it may constitutionally create, and whatever authority Con¬ 
gress may possess as incidental to the exercise of its delegated powers 
to grant or withhold immunity from state taxation, Congress has 
not sought in this case to exercise such power. Hence these distinc¬ 
tions between the two types of immunity cannot affect the question 
with which we are now concerned. The burden on government of 
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a non-discriminatory income tax applied to the salary of the em¬ 
ployee of a government is the same, whether a state or national gov¬ 
ernment is concerned. The determination in the Gerhardt Case that 
the federal income tax imposed on the employees of the [New York] 
Port Authority was not a burden on the Port Authority made it 
unnecessary to consider whether the Authority itself was immune 
from federal taxation; the claimed immunity failed because even 
if the Port Authority were itself immune from federal income tax, 
the tax upon the income of its employees cast upon it no unconsti¬ 
tutional burden. 

Assuming, as we do, that the Home Owners' Loan Corporation 
is clothed with the same immunity from state taxation as the gov¬ 
ernment itself, we cannot say that the present tax upon the income 
of its employees lays any unconstitutional burden upon it. All the 
reasons for refusing to imply a constitutional prohibition of federal 
income taxation of salaries of state employees, stated at length in 
the Gerhardt Case, are of equal force when immunity is claimed 
from state income tax on salaries paid by the national government 
or its agencies. In this respect we perceive no basis for a difference 
in result whether the taxed income be salary or some other form 
of compensation, or whether the taxpayer be an employee or an 
officer of either a state or the national government, or of its instru¬ 
mentalities. In no case is there basis for the assumption that any 
such tangible or certain economic burden is imposed on the govern¬ 
ment concerned as would justify a court’s declaring that the tax¬ 
payer is clothed with the implied constitutional tax immunity of 
the government by which he is employed. That assumption, made 
in Collector v. Day , n Wall. 113 [1871]. and New York ex rel. 
Rogers v. Graves, 299 U.S. 401 [1938]. is contrary to the reasoning 
and to the conclusions reached in the Gerhardt Case and in Metcalf 
& Eddy v. Mitchell , 269 U.S. 514. • •. In their light the assumption 
can no longer be made. Collector v. Day and New York ex rel. 
Rogers v. Graves are overruled so far as they recognize an implied 
constitutional immunity from income taxation of the salaries of 
officers or employees of the national or a state government or their 
instrumentalities. 

So much of the burden of a non-discriminatory general tax upon 
the incomes of employees of a government, state or national, as may 
be passed on economically to that government, through the effect 
of the tax on the price level of labor or materials, is but the normal 
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incident of the organization within the same territory of two govern¬ 
ments, each possessing the taxing power. The burden, so far as it 
can be said to exist or to affect the government in any indirect or 
incidental way, is one which the Constitution presupposes, and 
hence it cannot rightly be deemed to be within an implied restric¬ 
tion upon the taxing power of the national and state governments 
which the Constitution has expressly granted to one and has con¬ 
firmed to the other. The immunity is not one to be implied from 
the Constitution, because if allowed it would impose to an inadmis¬ 
sible extent a restriction on the taxing power which the Constitu¬ 
tion has reserved to the state governments. 

Reversed. 

Mr. Chief Justice Hughes concurs in the result. 

Mr. Justice Frankfurter, concurring- 

The arguments upon which McCulloch v. Maryland, 4 Wheat. 
316, rested had their roots in actuality. But they have been distorted 
by sterile refinements unrelated to affairs. These refinements derived 
authority from an unfortunate remark in the opinion in McCulloch 
v. Maryland. Partly as a flourish of rhetoric and partly because the 
intellectual fashion of the times indulged a free use of absolutes, 
Chief Justice Marshall gave currency to the phrase that "the power 
to tax involves the power to destroy.” Ibid, at page 431 of 4 Wheat. 
This dictum was treated as though it were a constitutional mandate. 
But not without a protest. One of the most trenchant minds on the 
Marshall court, Justice William Johnson, early analyzed the danger¬ 
ous inroads upon the political freedom of the states and the Union 
within their respective orbits resulting from a doctrinaire applica¬ 
tion of the generalities uttered in the course of the opinion in Mc¬ 
Culloch v. Maryland. The seductive cliche that the power to tax 
involves the power to destroy was fused with another assumption, 
likewise not to be found in the Constitution itself, namely the doc¬ 
trine that the immunities are correlative—because the existence of 
the national government implied immunities from state taxation, 
the existence of state governments implies equivalent immunities 
from federal taxation. When this doctrine was first applied Mr. 
Justice Bradley registered a powerful dissent, the force of which 
gathered rather than lost strength with time. Collector v. Day , 11 
Wall. 113, 128. 

AH these doctrines of intergovernmental immunity have until 
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recently been moving in the realm o£ what Lincoln called ' perni¬ 
cious abstractions." The web of unreality spun from Marshall's fa¬ 
mous dictum was brushed away by one stroke of Mr. Justice Holmes s 
pen: "The power to tax is not the power to destroy while this Court 
sits." Panhandle Oil Co. v. Mississippi, 277 U.S. 218. 223 (dissent). 
Failure to exempt public functionaries from the universal duties of 
citizenship to pay for the costs of government was hypothetically 
transmuted into hostile action of one government against the other. 
A succession of decisions thereby withdrew from the taxing power 
of the states and nation a very considerable range of wealth without 
regard to the actual workings of our federalism, and this, too, when 
the financial needs of all governments began steadily to mount. 
These decisions have encountered increasing dissent. In view of the 
powerful pull of our decisions upon the courts charged with main¬ 
taining the constitutional equilibrium of the two other great English 
federal isms, the Canadian and the Australian courts were at first 
inclined to follow the earlier doctrines of this Court regarding inter¬ 
governmental immunity. Both the Supreme Court of Canada and 
the High Court of Australia on fuller consideration—and for present 
purposes the British North America Act, 30 & 31 Viet., c.3, and the 
Commonwealth of Australia Constitution Act, 63 & 64 Viet., c.12, 
raise the same legal issues as does our Constitution—have com¬ 
pletely rejected the doctrine of intergovernmental immunity. In 
this Court dissents have gradually become majority opinions, and 
even before the present decision the rationale of the doctrine had 
been undermined. 

... Whether Congress may. by express legislation, relieve its func- 
tionaries from their civic obligations to pay for the benefits of the 
state governments under which they live is matter for another day. 

Mr. Justice Butler (Mr. Justice McReynolds concurring with 
him), dissented.... 

NEW YORK. v. UNITED STATES 
326U.S. 572(1946) 

Mr. Justice Frankfurter announced the judgment of the Court 
and delivered an opinion in which Mr. Justice Rutledge joined^ 

Section 615 (a) (5) of the 1932 Revenue Act, 47 Stat. 169, 264, 
imposed a tax on mineral waters. The United States brought this suit 
to recover taxes assessed against the State of New York on the sale of 
mineral waters taken from Saratoga Springs. New York. The State 
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claims immunity from this tax on the ground that “in the bottling and 
sale of the said waters the defendant State of New York was engaged 
in the exercise of a usual, traditional and essential governmental 
function.” The claim was rejected by the District Court and judgment 
went for the United States. 48 F. Supp. 15. The judgment was affirmed 
by the Circuit Court of Appeals for the Second Circuit. 140 F. (2d) 
608. The strong urging of New York for further clarification of the 
amenability of States to the taxing power of the United States led us 
to grant certiorari.... 

On the basis of authority the case is quickly disposed of. When 
States sought to control the liquor traffic by going into the liquor 
business, they were denied immunity from federal taxes upon the 
liquor business. South Carolina v. United States, 199 U S. 437; Ohio 
v. Helvering, 292 U.S. 360. And in rejecting a claim of immunity from 
federal taxation when Massachusetts took over the street railways of 
Boston, this Court a decade ago said: “We see no reason for putting 
the operation of a street railway [by a State] in a different category 
from the sale of liquors." Helvering v. Powers, 293 U.S. 214. 227. We 
certainly see no reason for putting soft drinks in a different constitu¬ 
tional category from hard drinks.... 

One of the greatest sources of strength of our law is that it adjudi¬ 
cates concrete cases and does not pronounce principles in the abstract. 
But there comes a time when even the process of empiric adjudication 
calls for a more rational disposition than that the immediate case is 
not different from preceding cases. The argument pressed by New 
York and the forty-five other States who, as amici curiae, 10 have joined 
her deserves an answer. 

Enactments levying taxes made in pursuance of the Constitution 
are, as other laws are, "the supreme Law of the Land." Art. 6, Consti¬ 
tution of the United States; ... the first of the powers conferred upon 
Congress is the power "To lay and collect Taxes. Duties, Imposts 
and Excises.. .Art. I, § 8. By its terms the Constitution has placed 
only one limitation upon this power, other than limitations upon 
methods of laying taxes not here relevant: Congress can lay no tax 
"on articles exported from any State.” Art. I, § 9. Barring only ex¬ 
ports, the power of Congress to tax “reaches every subject." License 
'Pax Cases, 5 Wall. (U.S.) 462, 471. But the fact that ours is a federal 

10 An amicus curiae (Latin for “friend of the court") is one not a party to the con¬ 
troversy who. because of some special interest in the case, is permitted to present briefs 
and arguments to the court. 
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constitutional system, as expressly recognized in the Tenth Amend¬ 
ment. carries with it implications regarding the taxing power as 
in other aspects of government.... Thus, for Congress to tax State 
activities while leaving untaxed the same activities pursued by 
private persons would do violence to the presuppositions derived 
from the fact that we are a Nation composed of States. 

But the fear that one government may cripple or obstruct the 
operations of the other early led to the assumption that there was 
a reciprocal immunity of the instrumentalities of each from taxation 
by the other. It was assumed that there was an equivalence in the 
implications of taxation by a State of the governmental activities 
of the National Government and the taxation by the National Gov¬ 
ernment of State instrumentalities. This assumed equivalence was 
nourished by the phrase of Chief Justice Marshall that “the power 
to tax involves the power to destroy." McCulloch v. Maryland, \ 
Wheat. (U.S.) 316, 431. To be sure, it was uttered in connection 
with a tax of Maryland which plainly discriminated against the use 
by the United States of the Bank of the United States as one of its 
instruments. What he said may not have been irrelevant in its set¬ 
ting. But Chief (ustice Marshall spoke at a time when social com¬ 
plexities did not so clearly reveal as now the practical limitations 
of a rhetorical absolute. See Holmes. J.. in Long v. Rockwood, 277 
U.S. 142. 148. and in Panhandle Oil Co. v. Mississippi, 277 U.S. 218, 
223." The phrase was seized upon as the basis of a broad doctrine 
of intergovernmental immunity, while at the same time an expansive 
scope was given to what were deemed to be "instrumentalities of 
government” for purposes of tax immunity. As a result, immunity 
was until recently accorded to all officers of one government from 
taxation by the other, and it was further assumed that the economic 
burden of a tax on any interest derived from a government imposes 
a burden on that government so as to involve an interference by the 
taxing government with the functioning of the other government.... 

To press a juristic principle designed for the practical affairs of 
government to abstract extremes is neither sound logic nor good 
sense. And this Court is under no duty to make law less than sounc 
logic and good sense. When this Court for the first time relieved 
State officers from a non-discriminatory Congressional tax. not be¬ 
cause of anything said in the Constitution but because of the sup¬ 
posed implications of our federal system. Mr. Justice Bradley pointed 
•■■•The power to lax is no. the power to destroy while this Court sits." 
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out the invalidity of the notion of reciprocal intergovernmental im¬ 
munity. The considerations bearing upon taxation by the States of 
activities or agencies of the federal government are not correlative 
with the considerations bearing upon federal taxation of State agen¬ 
cies or activities. The federal government is the government of all 
the States, and all the States share in the legislative process by which 
a tax of general applicability is laid. 'The taxation by the State gov¬ 
ernments of the instruments employed by the general government 
in the exercise of its powers,” said Mr. Justice Bradley, "is a very 
different thing. Such taxation involves an interference with the 
powers of a government in which other States and their citizens are 
equally interested with the State which imposes the taxation." Since 
then we have moved away from the theoretical assumption that the 
National Government is burdened if its functionaries, like other 
citizens, pay for the upkeep of their State governments, and we have 
denied the implied constitutional immunity of federal officials from 
State taxes. Graves v. New York, 306 U.S. 466. supra. . .. 

In the meantime, cases came here, as we have already noted, in 
which States claimed immunity from a federal tax imposed generally 
on enterprises in which the State itself was also engaged. This prob¬ 
lem did not arise before the present century, partly because State 
trading did not actively emerge until relatively recently, and partly 
because of the narrow scope of federal taxation. In South Carolina v. 
United States, 199 U.S. 437. immunity from a federal tax on a dis¬ 
pensary system, whereby South Carolina monopolized the sale of 
intoxicating liquors, was denied by drawing a line between taxation 
of the historically recognized governmental functions of a State, and 
business engaged in by a State of a kind which theretofore had been 
pursued by private enterprise. The power of the federal government 
thus to tax a liquor business conducted by the State was derived 
from an appeal to the Constitution "in the light of conditions sur¬ 
rounding at the time of its adoption." ... That there is a Constitu¬ 
tional line between the State as government and the State as trader, 
was still more recently made the basis of a decision sustaining a 
liquor tax against Ohio. Ohio v. Helvering, 292 U.S. 360. When the 
Ohio Case was decided it was too late in the day not to recognize the 
vast extension of the sphere of government, both State and national, 
compared with that with which the Fathers were familiar. It could 
hardly remain a satisfactory constitutional doctrine that only such 
State activities are immune from federal taxation as were engaged 
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in by the States in 1787. Such a static concept of government denies 
its essential nature. .. . 

When tliis Court came to sustain the federal taxing power upon 
a transportation system operated by a State, it did so in ways familiar 
in developing the law from precedent to precedent. It edged away 
from reliance on a sharp distinction between the “governmental’' 
and the -trading” activities of a State, by denying immunity from 
federal taxation to a State when it “is undertaking a business enter¬ 
prise of a sort that is normally within the reach of the federal taxing 
power and is distinct from the usual governmental functions that 
are immune from federal taxation in order to safeguard the neces¬ 
sary independence of the State.” Helvering v. Powers, 293 U.S. 214, 
227. But this likewise does not furnish a satisfactory guide for deal¬ 
ing with such a practical problem as the constitutional power of 
the United States over State activities. To rest the federal taxing 
power on what is "normally” conducted by private enterprise in 
contradiction to the "usual" governmental functions is too shifting 
a basis for determining constitutional power and too entangled in 
expediency to serve as a dependable legal criterion. 1 he essential 
nature of the problem cannot be hidden by an attempt to separate 
manifestations of indivisible governmental powers.... 

The present case illustrates the sterility of such an attempt. New 
York urges that in the use it is making of Saratoga Springs it is 
engaged in the disposition of its natural resources. And so it is. But 
in doing so it is engaged in an enterprise in which the State sells 
mineral waters in competition with private waters, the sale of which 
Congress has found necessary to tap as a source of revenue for carry¬ 
ing on the National Government. To say that the States cannot be 
taxed for enterprises generally pursued, like the sale of mineral 
water, because it is somewhat connected with a State’s conservation 
policy, is to invoke an irrelevance to the federal taxing power. Liquor 
control by a State certainly concerns the most important of a State s 
natural resources—the health and well-being of its people. ...Km 
its wisdom a State engages in the liquor business and may be taxed 
by Congress as others engaged in the liquor business are taxed, so 
also Congress may tax the States when they go into the business of 
bottling water as others in the mineral water business are taxed even 
though a State’s sale of its mineral waters has relation to its conserva¬ 
tion policy. # 

In the older cases, the emphasis was on immunity from taxation. 
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The whole tendency of recent cases reveals a shift in emphasis to 
that of limitation upon immunity. They also indicate an awareness 
of the limited role of courts in assessing the relative weight of the 
factors upon which immunity is based. Any implied limitation upon 
the supremacy of the federal power to levy a tax like that now be¬ 
fore us, in the absence of discrimination against State activities, 
brings fiscal and political factors into play. The problem cannot 
escape issues that do not lend themselves to judgment by criteria 
and methods of reasoning that are within the professional training 
and special competence of judges. Indeed the claim ol implied im¬ 
munity by States from federal taxation raises questions not wholly 
unlike provisions of the Constitution, such as that of Art. j. § |. 
guaranteeing States a republican form of government, see Pacific 
States Teleph. ir Teleg. Co. v. Oregon, 223 U.S. 118 [supra, p. 55], 
which this Court has deemed not within its duty to adjudicate. 

... So long as Congress generally taps a source of revenue by 
whomsoever earned and not uniquely capable of being earned only 
by a State, the Constitution of the United States docs not forbid it 
merely because its incidence falls also on a State. If Congress desires, 
it may of course leave untaxed enterprises pursued by States for 
the public good while it taxes like enterprises organized for private 

ends-If Congress makes no such differentiation and, as in this 

case, taxes all vendors of mineral water alike, whether State vendors 
or private vendors, it simply says, in effect, to a State: "You may 
carry out your own notions of social policy in engaging in what is 
called business, but you must pay your share in having a nation 
which enables you to pursue your policy.” After all, the representa¬ 
tives of all the States, having, as the appearance of the Attorneys 
General of forty-six States at the bar of this Court shows, common 
interests, alone can pass such a taxing measure and they alone in 
their wisdom can grant or withhold immunity from federal taxation 
of such State activities. 

•.. We decide enough when we reject limitations upon the tax¬ 
ing power of Congress derived from such untenable criteria as ' pro¬ 
prietary" against "governmental” activities of the States, or histori¬ 
cally sanctioned activities of Government, or activities conducted 
merely for profit, and find no restriction upon Congress to include 
the States in levying a tax exacted equally from private persons upon 
the same subject matter. 

Judgment affirmed. 
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[Mr. Justice Rutledge and Mr. Chief Justice Stone wrote con¬ 
curring opinions.] 

Mr. Justice Douglas, with whom Mr. Justice Black concurs, 
dissenting. 

If South Carolina v. United States, 199 U.S. 437, is to stand, the 
present judgment would have to be affirmed. For I agree that there 
is no essential difference between a federal tax on South Carolina s 
liquor business and a federal tax on New York’s mineral water 
business. Whether South Carolina v. United States reaches the right 
result is another matter. 


I do not believe South Carolina v. United States states the correct 
rule. A State s project is as much a legitimate governmental activity 
whether it is traditional, or akin to private enterprise, or conducted 
for profit. A State may deem it as essential to its economy that it 
own and operate a railroad, a mill, or an irrigation system as it does 
to own and operate bridges, street lights, or a sewage disposal plant. 
What might have been viewed in an earlier day as an improvident 
or even dangerous extension of state activities may today be deemed 
indispensable. But as Mr. Justice White said in his dissent in South 
Carolina v. United States, any activity in which a State engages 
within the limits of its police power is a legitimate governmental 
activity. Here a State is disposing of some of its natural resources. 
Tomorrow it may issue securities, sell power from its public power 
project, or manufacture fertilizer. Each is an exercise of its power 
of sovereignty. Must it pay the federal government for the privilege 
of exercising that inherent power? If the Constitution grants it im¬ 
munity from a tax on the issuance of securities, on what grounds 
can it be forced to pay a tax when it sells power or disposes of other 
natural resources? 


A tax is a powerful, regulatory instrument. Local government in 
this free land does not exist for itself. The fact that local govern¬ 
ment may enter the domain of private enterprise and operate a 
project for profit does not put it in the class of private business enter¬ 
prise for tax purposes. Local government exists to provide for the 
welfare of its people, not for a limited group of stockholders. If the 
federal government can place the local governments on its tax col- 
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lector’s list, their capacity to serve the needs of their citizens is at 
once hampered or curtailed. The field of federal excise taxation 
alone is practically without limits. Many state activities are in 
marginal enterprises where private capital refuses to venture. Add 
to the cost of these projects a federal tax and the social program 
may be destroyed before it can be launched. In any case, the reper¬ 
cussions of such a fundamental change on the credit of the States 
and on their programs to take care of the needy and to build for 
the future would be considerable. To say the present tax will be 
sustained because it does not impair the State's functions ol govern¬ 
ment is to conclude either that the sale by the State ol its mineral 
water is not a function of government or that the present lax is so 
slight as to be no burden. The former obviously is not true. The lat¬ 
ter overlooks the fact that the power to tax lightly is the power to 
tax severely. The power to tax is indeed one of the most effective 
forms of regulation. And no more powerful instrument lor central¬ 
ization of government could be devised. For with the federal gov¬ 
ernment immune and the States subject to tax. the economic ability 
of the federal government to expand its activities at the expense of 
the States is at once apparent. That is the result whether the rule 
of South Carolina v. United States be perpetuated or a new rule of 
discrimination be adopted. 

The notion that the sovereign position of the States must find its 
protection in the will of a transient majority of Congress is torcign 
to and a negation of our constitutional system. There will oltcn be 
vital regional interests represented by no majority in Congress. The 
Constitution was designed to keep the balance between the States 
and the nation outside the field of legislative controversy. 

The immunity of the States from federal taxation is no less clear 
because it is implied. The States on entering the Union surrendered 
some of their sovereignty. It was further curtailed as various Amend¬ 
ments were adopted. But the Tenth Amendment provides that The 
powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, 
or to the people.” The Constitution is a compact between sovereigns. 
The power of one sovereign to tax another is an innovation so start¬ 
ling as to require explicit authority if it is to be allowed. If the power 
of the federal government to tax the States is conceded, the reserved 
power of the States guaranteed by the Tenth Amendment does not 
give them the independence which they have always been assumed 
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to have. They are relegated to a more servile status. They become 
subject to interference and control both in the functions which they 
exercise and the methods which they employ. They must pay the 
federal government for the privilege of exercising the powers of 
sovereignty guaranteed them by the Constitution, whether, as here, 
they are disposing of their natural resources, or tomorrow they 
issue securities or perform any other acts within the scope of their 
police power. 


Those who agreed with South Carolina v. United States had the 
fear that an expanding program of state activity would dry up 
sources of federal revenues and thus cripple the national govern¬ 
ment_That was in 1905. That fear is expressed again today 

when we have the federal income tax, from which employees of the 
States may not claim exemption on constitutional grounds. Helver¬ 
ing v. Gerhardt, 304 U.S. 405. The fear of depriving the national 
government of revenue if the tax immunity of the States is sustained 
has no more place in the present decision than the spectre of social¬ 
ism, the fear of which, said Holmes, "was translated into doctrines 
that had no proper place in the Constitution or common law. 

There is no showing whatsoever that an expanding field of state 
activity even faintly promises to cripple the federal government in 
its search for needed revenues. If the truth were known, I suspect 
it would show that the activity of the States in the fields of housing, 
public power and the like have increased the level of income of the 
people and have raised the standards of marginal or sub marginal 
groups. Such conditions affect favorably, not adversely, the tax poten¬ 
tial of the federal government. 

3. FEDERAL ACTIVITIES AND STATE AUTHORITY 

TARBLE'S CASE 
13 Wall. 397 (1872) 

[May a state court order the release of a person under the author¬ 
ity of the United States? Young Tarble enlisted in the army; his 
father, contending that his son was too young to be enlisted, sought 
to have him returned to parental custody. The state court granted 
a writ of habeas corpus ordering the army recruiting officer to re¬ 
lease the youth. The government contested the validity of this ordei 
and carried the case to the Supreme Court of the United States.] 
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Field, ].: ... The important question is presented by this case, 
whether a state court commissioner lias jurisdiction, upon habeas 
corpus, to inquire into the validity of the enlistment of soldiers into 
the military service of the United States, and to discharge them from 
such service when, in his judgment, their enlistment has not been 
made in conformity with the laws of the United States. I he ques¬ 
tion presented may be more generally stated thus: Whether any 
judicial officer of a State has jurisdiction to issue a writ of habeas 
corpus, or to continue proceedings under the writ when issued, for 
the discharge of a person held under the authority, or claim and 
color of the authority, of the United States, by an officer of that gov¬ 
ernment. For it is evident, if such jurisdiction may be exercised by 
the court commissioner within the county for which he is appointed; 
and if it may be exercised with reference to soldiers detained in the 
military service of the United States, whose enlistment is alleged 
to have been illegally made, it may be exercised with relerence to 
persons employed in any other department of the public service 
when their illegal detention is asserted. It may be exercised in all 
cases where parties are held under the authority of the United States, 
whenever the invalidity of the exercise of that authority is affirmed. 
The jurisdiction, if it exists at all, can only be limited in its applica¬ 
tion by the legislative power of the State. It may even reach to parties 
imprisoned under sentence of the National courts, after regular 
indictment, trial, and conviction, for offenses against the laws of the 
United States. As we read the opinion of the Supreme Court of Wis¬ 
consin in this case, this is the claim of authority asserted by that 
tribunal for itself and for the judicial officers of that State. It does, 
indeed, disclaim any right of either to interfere with parties in cus¬ 
tody, under judicial sentence, when the National court pronounc¬ 
ing sentence had jurisdiction to try and punish the offenders, but 
it asserts, at the same time, for itself and for each of those officers, 
the right to determine, upon habeas corpus, in all cases, whether 
that court ever had such jurisdiction. 

It is in the consideration of this distinct and independent char¬ 
acter of the government of the United States, from that of the gov¬ 
ernment of the several States, that the solution of the question 
presented in this case, and in similar cases, must be found. There 
are within the territorial limits of each State two governments, re¬ 
stricted in their spheres of action, but independent of each other, 
and supreme within their respective spheres. Each has its separate 
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departments; each has its distinct laws, and each has its own tribunals 
for their enforcement. Neither government can intrude within the 
jurisdiction, or authorize any interference therein by its judicial 
officers with the action of the other. The two governments in each 
State stand in their respective spheres of action in the same inde¬ 
pendent relation to each other, except in one particular, that they 
would if their authority embraced distinct territories. That particu¬ 
lar consists in the supremacy of the authority of the United States 
when any conflict arises between the two governments. The Consti¬ 
tution and the laws passed in pursuance of it, are declared by the 
Constitution itself to be the supreme law of the land, and the judges 
of every State are bound thereby, "anything in the constitution or 
laws of any State to the contrary notwithstanding." Whenever, there¬ 
fore. any conflict arises between the enactments of the two sovereign¬ 
ties, or in the enforcement of their asserted authorities, those of the 
National government must have supremacy until the validity of 
the different enactments and authorities can be finally determined 
by the tribunals of the United States. This temporary supremacy 
until judicial decision by the National tribunals, and the ultimate 
determination of the conflict by such decision, are essential to the 
preservation of order and peace, and the avoidance of forcible colli¬ 
sion between the two governments. "The Constitution,’ as said by 
Mr. Chief Justice Taney, 12 "was not framed merely to guard the 
States against danger from abroad, but chiefly to secure union and 
harmony at home; and to accomplish this end it was deemed neces¬ 
sary, when the Constitution was framed, that many of the rights o 
sovereignty which the States then possessed should be ceded to the 
General government; and that in the sphere of action assigned to 
it, it should be supreme and strong enough to execute its own laws 
by its own tribunals, without interruption from a State, or from 
State authorities." ... 

Such being the distinct and independent character of the two 
governments, within their respective spheres of action, it follows 
that neither can intrude with its judicial processes into the domain 
of the other, except so far as such intrusion may be necessary on the 
part of the National government to preserve its rightful supremacy 
in cases of conflict of authority. In their laws, and mode of enforce¬ 
ment, neither is responsible to the other. How their respective aws 

*2 In Ableman v. Booth, 21 How. 506 (1859). 
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shall be enacted: how they shall be carried into execution: and in 
what tribunals, or by what officers: and how much discretion, or 
whether any at all shall be vested in their officers, are matters subject 
to their own control, and in the regulation of which neither can 
interfere with the other. 

Now, among the powers assigned to the National government, is 
the power "to raise and support armies," and the power "to pro¬ 
vide for the government and regulation of the land and naval 
forces." The execution of these powers falls within the line of its 
duties; and its control over the subject is plenary and exclusive. It 
can determine, without question from any State authority, how the 
armies shall be raised, whether by voluntary enlistment or forced 
draft, the age at which the soldier shall be received, and the period 
for which he shall be taken, the compensation he shall be allowed, 
and the service to which he shall be assigned. And it can provide the 
rules for the government and regulation of the forces after they are 
raised, define what shall constitute military offenses, and prescribe 
their punishment. No interference with the execution ol tiiis power 
of the National government in the formation, organization, and 
government of its armies by any State officials could be permitted 
without greatly impairing the efficiency, if it did not utterly destroy, 
this branch of the public service. Probably in every county and 
city in the several States there are one or more officers authorized 
by law to issue writs of habeas corpus on behalf of persons alleged 
to be illegally restrained of their liberty; and if soldiers could be¬ 
taken from the army of the United States, and the validity of their 
enlistment inquired into by any of these officers, such proceeding 
could be taken by all of them, and no movement could be made by 
the National troops without their commanders being subjected to 
constant annoyance and embarrassment from this source.... In 
many exigencies the measures of the National government might in 
this way be entirely bereft of their efficacy and value. An appeal 
in such cases to this Court, to correct the erroneous action of these 
officers, would afford no adequate remedy. Proceedings on habeas 
corpus are summary, and the delay incident to bringing the deci¬ 
sion of a State officer, through the highest tribunal of the State, to 
this Court for review, would necessarily occupy years, and in the 
meantime, where the soldier was discharged, the mischief would be 
accomplished. It is manifest that the powers of the National govern- 
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mcnt could not be exercised with energy and efficiency at all times, 
if its acts could be interfered with and controlled for any period by 
officers or tribunals of another sovereignty. 


State judges and State courts, authorized by laws of their States 
to issue writs of habeas corpus, have undoubtedly a right to issue 
the writ in any case where a party is alleged to be illegally confined 
within their limits, unless it appear upon his application that he is 
confined under the authority, or claim and color of the authority, of 
the United States, by an officer of that government. If such fact ap¬ 
pear upon the application the writ should be refused. If it do not 
appear, the judge or court issuing the writ has a right to inquire 
into the cause of imprisonment, and ascertain by what authority 
the person is held within the limits of the State; and it is the duty 
of the marshal, or other officer having the custody of the prisoner, 

to give, "by a proper return, information in this respect- 

.. But [again quoting Chief Justice Taney], after the return 
is made, and the State judge or court judicially apprised that the 
party is in custody under the authority of the United States, they 
can proceed no further. They then know that the prisoner is within 
the dominion and jurisdiction of another government, and that 
neither the writ of habeas corpus nor any other process issued under 
State authority can pass over the line of division between the two 
sovereignties. He is then within the dominion and exclusive juris¬ 
diction of the United States. If he has committed an offense against 
their laws, their tribunals alone can punish him. If he is wrongfully 
imprisoned, their judicial tribunals can release him and afford him 
redress.” ... 

This limitation upon the power of State tribunals and State 
officers furnishes no just ground to apprehend that the liberty of 
the citizen will thereby be endangered. The United States are as 
much interested in protecting the citizen from illegal restraint un¬ 
der their authority, as the several States are to protect him from 
like restraint under their authority, and are no more likely to 
tolerate any oppression. Their courts and judicial officers are clothed 
with the power to issue the writ of habeas corpus in all cases, where 
a party is illegally restrained of his liberty by an officer of the United 
States, whether such illegality consists in the character of the process, 
the authority of the officer, or the invalidity of the law under which 
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he is held. And there is no just reason to believe that they will ex¬ 
hibit any hesitation to exert their power, when it is properly in¬ 
voked. Certainly there can be no ground for supposing that their 
action will be less prompt and efficient in such cases than would 
be that of State tribunals and State officers.... 

It follows, from the views we have expressed, that the court com¬ 
missioner of Dane County was without jurisdiction to issue the writ 
of habeas corpus for the discharge of the prisoner in this case; it ap¬ 
pearing, upon the application presented to him for the writ, that 
the prisoner was held by an officer of the United States, under claim 
and color of the authority of the United States, as an enlisted soldier 
mustered into the military service of the National government; and 
the same information was imparted to the commissioner by the 
return of the officer. The commissioner was. both by the application 
for the writ and the return to it, apprised that the prisoner was 
within the dominion and the jurisdiction of another government, 
and that no writ of habeas corpus issued by him could pass over 
the line which divided the two sovereignties.... 

judgment reversed. 

Chase, C. J., dissenting- 

IN RE NEAGLE 
135 U.S. 1 (1890) 

[By direction of the Attorney General of the United States, 
Neagle, a deputy U.S. marshal, accompanied Supreme Court Justice 
Field while on circuit in California. There was reason to believe 
that one Terry and his wife, driven by motives of revenue. might 
physically attack the Justice. In fact, while eating at a station restau¬ 
rant, Field was assaulted by Terry, whereupon Neagle shot and 
killed the latter. California authorities arrested Neagle on a charge 
of murder. His petition for a writ of habeas corpus reached the 

Supreme Court of the United States.] 

Mr. Justice Miller delivered the opinion of the Court. 


These are the material circumstances produced in evidence before 
the Circuit Court on the hearing of this habeas corpus case. It is but 
a short sketch of a history which is given in over five hundred pages 
in the record, but we think it is sufficient to enable us to apply the 
law of the case to the question before us. Without a more minute 
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discussion of this testimony, it produces upon us the conviction of 
a settled purpose on the part of Terry and his wife, amounting to 
a conspiracy, to murder Justice Field. And we are quite sure that 
if Neagle had been merely a brother or a friend of Judge Field, 
travelling with him, and aware of all the previous relations of Terry 
to the Judge,—as he was,—of his bitter animosity, his declared pur¬ 
pose to have revenge even to the point of killing him, he would 
have been justified in what he did in defense of Mr. Justice Field's 
life, and possibly of his own. 

But such a justification would be proper subject for consideration 
on a trial of the case for murder in the courts of the State of Cali¬ 
fornia, and there exists no authority in the courts of the United 
States to discharge the prisoner while held in custody by the State 
authorities for this offense, unless there be found in aid of the 
defense of the prisoner some element of power and authority as¬ 
serted under the government of the United States. 

This element is said to be found in the facts that Mr. Justice Field, 
when attacked, was in the immediate discharge of his duty as judge 
of the Circuit Court of the United States within California; that 
the assault upon him gTew out of the animosity of Terry and his 
wife, arising out of the previous discharge of his duty as circuit justice 
in the case lor which they were committed for contempt of court; 
and that the deputy marshal of the United States, who killed Terry 
in defense of Field's life, was charged with a duty under the law 
of the United States to protect Field from the violence which Terry 
was inflicting, and which was intended to lead to Field’s death. 

To the inquiry whether this proposition is sustained by law and 
the facts which we have recited, we now address ourselves.... 


We have no doubt that Mr. Justice Field when attacked by Terry 
was engaged in the discharge of his duties as Circuit Justice of the 
Ninth Circuit, and was entitled to all the protection under those 
circumstances which the law could give him. 

It is urged, however, that there exists no statute authorizing 
any such protection as that which Neagle was instructed to give 
Judge Field in the present case, and indeed no protection whatever 
against a vindictive or malicious assault growing out of the faith¬ 
ful discharge of his official duties, and that the language of section 
753 of the Revised Statutes, that the party seeking the benefit of the 
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writ of habeas corpus must in this connection show that he is “in 
custody for an act done or omitted in pursuance of a law of the 
United States,” makes it necessary that upon this occasion it should 
be shown that the act for which Neagle is imprisoned was done by 
virtue of an act of Congress. It is not supposed that any special act 
of Congress exists which authorizes the marshals or deputy marshals 
of the United States in express terms to accompany the judges of 
the Supreme Court through their circuits, and act as a body-guard 
to them, to defend them against malicious assaults against their 
persons. But we are of opinion that this view of the statute is an un¬ 
warranted restriction of the meaning of a law designed to extend 
in a liberal manner the benefit of the writ of habeas corpus to persons 
imprisoned for the performance of their duty. And we are satisfied 
that if it was the duty of Neagle, under the circumstances, a duty 
which could only arise under the laws of the United States, to de¬ 
fend Mr. Justice Field from a murderous attack upon him. he brings 
himself within the meaning of the section we have recited. This 
view of the subject is confirmed by the alternative provision, that 
he must be in custody "for an act done or omitted in pursuance 
of a law of the United States or of an order, process, or decree of a 
court or judge thereof, or is in custody in violation of the Constitu¬ 
tion or of a law or treaty of the United States. 

In the view we take of the Constitution of the United States, any 
obligation fairly and properly inferable from that instrument, or 
any duty of the marshal to be derived from the general scope of his 
duties under the laws of the United States, is “a law within the 
meaning of this phrase. It would be a great reproach to the system 
of government of the United States, declared to be within its sphere 
sovereign and supreme, if there is to be found within the domain 
of its powers no means of protecting the judges, in the conscientious 
and faithful discharge of their duties, from the malice and hatred 
of those upon whom their judgment may operate unfavorably. 


Where, then, are we to look for the protection which we have 
shown Judge Field was entitled to when engaged in the discharge 
of his official duties? ... 


... The Constitution, Article 2, section 3, declares that the 
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President “shall take Care that the Laws be faithfully executed,” 
and he is provided with the means of fulfilling this obligation by 
this authority to commission all the officers of the United States, 
and, by and with the advice and consent of the Senate, to appoint 
the most important of them and to fill vacancies. He is declared to 
be commander in chiel of the army and navy of the United States. 
The duties which are thus imposed upon him he is further en¬ 
abled to perform by the recognition in the Constitution, and the 
creation by acts of Congress, of executive departments, which have 
varied in number from four or five to seven or eight, the heads of 
which are familiarly called cabinet ministers. These aid him in 
the performance of the great duties of his office, and represent him 
in a thousand acts to which it can hardly be supposed his personal 
attention is called, and thus he is enabled to fulfill the duty of his 
great department, expressed in the phrase that "lie shall take Care 
that the Laws be faithfully executed.” 

Is this duty limited to the enforcement of acts of Congress or of 
treaties of the United States according to their express terms, or 
does it include the rights, duties and obligations growing out of the 
Constitution itself, our international relations, and all the protec¬ 
tion implied by the nature of the government under the Constitu¬ 
tion? ... 

We cannot doubt the power of the President to take measures 
for the protection of a judge of one of the courts of the United States, 
who, while in the discharge of the duties of his office, is threatened 
with a personal attack which may probably result in his death, and 
we think it clear that where this protection is to be afforded through 
the civil power, the Department of Justice is the proper one to set 
in motion the necessary means of protection. The correspondence 
already cited in this opinion between the marshal of the Northern 
District of California, and the Attorney General, is sufficient, we 
think, to warrant the marshal in taking the steps which he did take, 
in making the provision which he did make, for the protection and 
defense of Mr. Justice Field. 

But there is positive law investing the marshals and their deputies 
with powers which not only justify what Marshal Neagle did in 
this matter, but which imposed it upon him as a duty. In chapter 14 
of the Revised Statutes of the United States, which is devoted to 
the appointment and duties of the district attorneys, marsha s, an 
clerks of the courts of the United States, section 788 declares: 
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“The marshals and their deputies shall have, in each state, the 
same powers, in executing the laws of the United States, as the 
sheriffs and their deputies in such state may have, by law, in ex¬ 
ecuting the laws thereof.'’ 

If, therefore, a sheriff of the state ol California was authorized to 
do in regard to the laws of California what Neagle did. that is, il 
he is authorized to keep the peace, to protect a judge from assault 
and murder, then Neagle was authorized to do the same thing in 
reference to the laws of the United States. 

That there is a peace of the United States; that a man assaulting 
a judge of the United States while in the discharge of his duties 
violates that peace; that in such case the marshal of the United States 
stands in the same relation to the peace of the United States which 
the sheriff of the county does to the peace of the state of California 
are questions too clear to need argument to prove them. I hat it 
would be the duty of a sheriff, if one had been present at this assault 
by Terry upon Judge Field, or of himself, to kill 1 erry, in a case 
where, like this, it was evidently a question of the choice of who 
should be killed, the assailant and violator of the law and disturber 
of the peace, or the unoffending man who was in his power, there 
can be no question of the authority of the sheriff to have killed 
Terry. So the marshal of the United States, charged with the duty 
of protecting and guarding the judge of the United States court 
against this special assault upon his person and his life, being present 
at the critical moment, when prompt action was necessary, found 
it to be his duty, a duty which he had no liberty to refuse to perform, 
to take the steps which resulted in Terry's death. This duty was im¬ 
posed on him by the section of the Revised Statutes which we have 
cited, in connection with the powers conferred by the state of 
California upon its peace officers, which become, by this statute, in 
proper cases, transferred as duties to the marshals of the United 
States.... 

The result at which we have arrived upon this examination is, that 
in the protection of the person and the life of Mr. Justice Field while 
in the discharge of his official duties, Neagle was authorized to resist 
the attack of Terry upon him; that Neagle was correct in the belief 
that without prompt action on his part the assault of 1 erry upon the 
judge would have ended in the death of the latter; that such being 
his W'ell-founded belief, he was justified in taking the life of Terry, 
as the only means of preventing the death of the man who was 
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intended to be his victim; that in taking the life of Terry, under the 
circumstances, he was acting under the authority ot the law of the 
United States, and was justified in so doing; and that he is not liable 
to answer in the courts of California on account of his part in that 
transaction. 

We therefore affirm the judgment of the Circuit Court authorizing 
his discharge from the custody of the sheriff of San Joaquin County. 

Mr. Justice Lamar, with whom concurred Mr. Chief Justice 
Fuller, dissenting [opinion omitted]. 


JOHNSON v. MARYLAND 
254 U.S. 51 (19 20 ) 

Mr. Justice Holmes delivered the opinion of the Court. 

The plaintiff in error was an employee of the Post Office Depart¬ 
ment of the United States, and while driving a government motor 
truck in the transportation of mail over a post road from Mt. Airy, 
Maryland, to Washington, was arrested in Maryland, and was trie , 
convicted, and fined for so driving without having obtained a license 
from the state.. .. The naked question is whether the state has power 
to require such an employee to obtain a license by submitting to an 
examination concerning his competence and paying $ 3 , before per¬ 
forming his official duty in obedience to superior command. 

... [More broadly expressed.] the question is whether the state can 
interrupt the acts of the general government itself. With regard to 
taxation... . the state s inability to interfere has been regarded as 
established since McCulloch v. Maryland, 4 Wheat. 316. The decisio 
in that case was not put upon any consideration of degree, but upon 
the entire absence of power on the par. of the states to touch, in that 
way, at least, the instrumentalities of the UnUed States: . . • and 1 that is 
the law today.... In more recent days the principle was applied when 
the Governor of a soldiers' home was convicted for disregard of a 
state law concerning the use ot oleomargarine, while furn.shing n to 
the inmates of the home as par, of their rations. It was said that th 
federal officer was not “subject to the jurisdiction of the state m 
regard to those very matters of administration which are thus 
approved by federal authority." Ohio v. Thomas >73 U.S. *76, ^ 3 - 
r seems to us that the foregoing decisions establish the law govern- 

ing Of th cou«ran employee of the United States does notjeure a gen- 
eral immunity from state law while acting in the course of his emp y 
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ment.... It very well may be that, when the United States has not 
spoken, the subjection to local law would extend to general rules that 
might affect incidentally the mode of carrying out the employment. 
—as, for instance, a statute or ordinance regulating the mode of turn¬ 
ing at the corners of streets. ... But even the most unquestionable 
and most universally applicable of state laws, such as those concern¬ 
ing murder, will not be allowed to control the conduct of a marshal 
of the United States, acting under and in pursuance of the laws ol the 
United States. In re Neagle, 135 U S. 1 [supra]. 

It seems to us that the immunity of the instruments of the United 
States from state control in the performance of their duties extends 
to a requirement that they desist from performance until they satisfy 
a state officer upon examination that they are competent for a neces¬ 
sary part of them and pay a fee for permission to go on. Such a require¬ 
ment does not merely touch the government servants remotely by a 
general rule of conduct; it lays hold of them in their specific attempt 
to obey orders, and requires qualifications in addition to those that 
the government has pronounced sufficient. It is the duty of the Depart¬ 
ment to employ persons competent for their work, and that duty it 
must be presumed to have performed. ... 

Judgment reversed. 

Mr. Justice Pitney and Mr. Justice McReykolds dissent. 

PENN DAIRIES. INC. v. MILK CONTROL COMMISSION 

318 U.S. 261 ( 1943 ) 

Mr. Chief Justice Stone delivered the opinion of the Court. 

Decision o*f this case turns on the question whether the minimum 
price regulations of the Pennsylvania Milk Control Law of 1937,. . . 
may constitutionally be applied to the sale of milk by a dealer to die 
United States, the sale being consummated within the territorial 
limits of the state in a place subject to its jurisdiction. 

The Pennsylvania Milk Control Law establishes a milk control 
commission, with authority to fix prices for milk sold within the state 
wherever produced, including minimum wholesale and retail prices 
for milk sold by milk dealers to consumers, and to issue rules, regula¬ 
tions and orders to effectuate this authority. 

In the fall of 1940 the United States established, under a permit 
from the Commonwealth of Pennsylvania, a military encampment 
[at Indiantown Gap] on lands belonging to the Commonwealth. As is 
conceded, the permit involved no surrender of state jurisdiction or 
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authority over the area occupied by the camp. On February 1, 1941, 
the purchasing and contracting ofTicer at the encampment, an officer 
of the Quartermaster's Corps of the United States Army, invited bids 
for a supply of milk for the period from March 1 to June 30, 1941, 
for consumption by troops stationed at the camp. On February 4, the 
Milk Control Commission sent a notice to interested parties, includ¬ 
ing appellant, Penn Dairies, Inc., a Pennsylvania corporation, 
addressed to “all milk dealers interested in submitting bids to furnish 
milk to the United States Government'' at the encampment. The 
notice was accompanied by the Commission's Official General Order 
No. A-14, section 4-B of which prescribed the "minimum wholesale 
prices to be charged by or paid to milk dealers." The notice 
announced that the unit prices should be considered in the prepara¬ 
tion of bids and that sales of milk at prices below the prescribed 
minima would be construed as violations of the milk control law. 
I he dairy submitted a bid offering to sell milk in wholesale quantities 
at prices substantially below those prescribed by the Commission. Its 
bid was accepted by a War Department Purchase Order of March 1, 
1941, the contract was awarded to it as the lowest bidder, and it per¬ 
formed the contract by deliveries of the milk at the contract price— 
all within the state. 

On March 5, 1941. the Commission, pursuant to sections 404 and 
405 of the Milk Control Act, issued a citation to the dairy to show 
cause why its application for a milk dealer's license for the year begin¬ 
ning May 1, 1941, should not be denied because of its sale and deliv¬ 
ery of the milk at prices below the minima fixed by the Commission's 
order. Section 404 makes the grant of a license mandatory save in cir¬ 
cumstances not now material, but provides that the Commission may 
deny or cancel a license where the applicant or licensee "has violated 
any of the provisions of this act, or any of the rules, regulations or 
orders of the commission. . . 


Appellants urge that the Pennsylvania Milk Control Act, as applied 
to a dealer selling to the United States, violates a constitutional im¬ 
munity of the United States, and also conflicts with federal legislation 
regulating purchases by the United States and therefore cannot con¬ 
stitutionally apply to such purchases. 

Appellants’ first proposition proceeds on the assumption that local 
price regulations normally controlling milk dealers who carry on 
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their business within the state, when applied to sales made to the 
government, so burden it or so conflict with the Constitution as to 
render the regulations unlawful. We may assume that Congress, in 
aid of its granted power to raise and support armies. Article I. section 
8 . § 12. and with the support of the supremacy clause. Article VI, § 2 
could declare state regulations like the present inapplicable to sales 
to the government. ... But there is no clause of the Constitution 
which purports, unaided by Congressional enactment, to prohibit 
such regulations, and the question with which we are now concerned 
is whether such a prohibition is to be implied from the relationship 
of the two governments established by the Constitution. 

We may assume also that, in the absence of congressional consent, 
there is an implied constitutional immunity of the national govern¬ 
ment from state taxation and from state regulation of the perform¬ 
ance. by federal officers and agencies, of governmental functions- 

But those who contract to furnish supplies or render services to the 
government are not such agencies and do not perform governmental 
functions, ... and the mere fact that non-discriminatory taxation 
or regulation of the contractor imposes an increased economic burden 
on the government is no longer regarded as bringing the contractor 
within any implied immunity of the government from state taxation 
or regulation. Alabama v. King & Boozer, 314 U.S. 1, 9, and cases 
cited.... 

Here the state regulation imposes no prohibition on the national 
government or its officers. They may purchase milk from whom and 
at what price they will, without incurring any penalty. ... As in 
the case of state taxation of the seller, the government is affected 
only as the state's regulation may increase the price which the 
government must pay for milk. By the exercise of control over 
the seller, the regulation imposes or may impose an increased 
economic burden on the government, for it may be assumed that the 
regulation if enforceable and enforced will increase the price of the 
milk purchased for the consumption in Pennsylvania, unless the 
government is able to procure a supply from without the state. ... 
But in this burden, if Congress has not acted to forbid it, we can 
find no different or greater impairment of federal authority than in 
the tax on sales to a government contractor sustained in Alabama v. 
King & Boozer, supra; or the state regulation of the operations of a 
trucking company in performing its contract with the government to 
transport workers employed on a Public Works Administration pro- 
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ject, upheld in Baltimore & A. R. Co. v. Lichtenberg [308 U.S. 525], 
or the local building restrictions applied to a contractor engaged in 
constructing a postoflice building for the government, sustained in 
James Stewart & Co. v. Sadrakula, 309 U.S. 94. 

The trend of our decisions is not to extend governmental immunity 
from state taxation and regulation beyond the national government 
itself and governmental functions performed by its officers and agents. 
We have recognized that the Constitution presupposes the continued 
existence of the states functioning in coordination with the national 
government, with authority in the states to lay taxes and to regulate 
their internal affairs and policy, and that state regulation like state 
taxation inevitably imposes some burdens on the national govern¬ 
ment of the same kind as those imposed on citizens of the United 
States within the state's borders. And we have held that those bur¬ 
dens. save as Congress may act to remove them, are to be regarded 
as the normal incidents of the operation within the same territory of 
a dual system of government, and that no immunity of the national 
government from such burdens is to be implied from the Constitu¬ 
tion which established the system, see Graves v. New York ex rel. 
O’Keefe , 306 U.S. 466, 483, 487 [supra]. 

Since the Constitution has left Congress free to set aside local taxa¬ 
tion and regulation of government contractors which burden the 
national government, we see no basis for implying from the Constitu¬ 
tion alone a restriction upon such regulations which Congress has 
seen fit to impose, unless the regulations are shown to be inconsistent 
with Congressional policy. Even in the case of agencies created or 
appointed to do the government's work we have been slow to infer 
an immunity which Congress has not granted and which Congres¬ 
sional policy does not require-Our inquiry here, therefore, must 

be whether the state's regulation of this contractor in a matter of local 
concern conflicts with Congressional legislation or with any discerni¬ 
ble Congressional policy. 


We are unable to find in Congressional legislation, either as read in 
the light of its history or as construed by the executive officers charged 
with the exercise of the contracting power, any disclosure of a purpose 
to immunize government contractors from local price-fixing regula¬ 
tions which would otherwise be applicable. Nor, in the circumstances 
of this case, can we find that the Constitution, unaided by Congres- 
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sional enactment, confers such an immunity. It follows .hat the 
Pennsylvania courts rightly held that the Constitut.on and laws of .he 
United States did not preclude the applicat.on of the Pennsylvania 
Milk Control Law to appellant Penn Dairies. Inc., by dental ot its 
license application. 

Affirmed. 

Mr. Justice Murphy, concurring. 


We are not concerned here with just an ordinary state regulatory 
statute of non-discriminatory character which affects the fedeta 
government in some degree, but with a general measure designed to 
safeguard the health and well-being of the public by msurmg an ade¬ 
quate supply of wholesome milk at stable prices... . In my opinion 
it is of greater importance to the nation at war and to us military 
establishment that high standards of health be maintained than that 
the military procurement authorities have the benefit of ^restricted 
competitive bidding and lower prices in the purchase of milk 

* U iS'lhe conduct of the war as well as in other relations, the larger 
interests of the federal government and the nation as a whole will 
not suffer, nor will constitutional arrangements be prejudiced if 
procurement officers are obliged to conduct their activities within 
the general framework of stale laws enacted within reasonable limits 

to safeguard the public health and safety.... 

[lustices Douglas, Black and Jackson contended that Congres- 
sional authorization of War Department procurement regulations 
constituted an assertion of federal power in this field which excluded 
exercise of conflicting state powers. Justice Douglas wrote the 
dissent.] 


4 . STATE VERSUS STATE: JUDICIAL DILEMMAS 

"SOVEREIGN” EQUALITY OF THE STATES 

Constitutional historians have reserved the name of the "Great 
Compromise" for the formula proposed by Connecticut’s delegation 
to the Philadelphia Convention by which the deadlock between 
large and small states was finally broken and agreement accomplished 
on the basis of representation in the national legislature. It may well 
be equally feasible to denominate the entire proceedings as a "great 
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compromise,” a model lesson in the art of the possible. Throughout 
the records of the assembly the assertions and suspicions, fears and 
prides, of the new states are eloquently expressed; but overshadowing 
them is the desire to attain a better association of these states and 
the—eminently practical—realization that the forms of such a pro¬ 
posed association would have to allay all those elements of local pride 
and local fear if the labors of the delegates were not to be for naught. 

The pattern that emerged left the states free in every respect not 
especially singled out for prohibition by the Constitution. The mem¬ 
bers of the union relinquished parts only of their powers and re¬ 
served to themselves and even a minority of themselves the right and 
power to withhold assent to any future change of the arrangement. 
As among themselves, the states remained as independent of one 
another and as equal to each other as fully sovereign political units 
might be. Their equality is asserted whenever a new state is admitted 
by the inclusion in the act of admission of a recital to that effect. Yet 
this Congressional assurance is indeed superfluous, for statehood im¬ 
plies equality of status with all states. Congress is powerless to attach 
conditions to admission to statehood that would bind the state or 
limit its freedom of action beyond constitutional bounds. Thus when 
Congress admitted Oklahoma on condition that the state capital 
should not be moved from Guthrie for a specified number of years 
the Supreme Court gave its approval to an earlier removal of the scat 
of government to Oklahoma City. “The constitutional equality of the 
states,” it was said, “is essential to the harmonious operation of the 
scheme upon which the Republic was organized.” 13 

The theme of equality may also be recognized in the numerous in¬ 
stances in which the national judiciary resolved controversies between 
the states. The authority for the adjuciation by the Supreme Court 
of such issues arising between states of the union stems fTom the 
judiciary article of the Constitution and derives from a similar pro¬ 
vision under the Articles of Confederation which directed Congress 
to set up special tribunals as needed in such cases. 

The number of cases in this category decided by the Supreme 
Court is rather surprisingly high. James Brown Scott collected all 

Coy/e v. Smith, 221 U S. 559 (191*)- However, a condition in an act of admission 
that the state should not. for a period of ten years after admission, levy taxes on land 
owned by private individuals but purchased from the United States Government was 
interpreted as a compact between the state and the union and taxes imposed in contra¬ 
vention of the agreement were held void. Stearns v. Minnesota, 179 U.S. 223 (» 9 °°) • 
Note, however, that this construction of the agreement made it in effect separate from 
the act of admission and hence did not contradict the basic assumption of state equality. 
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prior decisions of this nature in two bulky volumes in ic|iS. 14 Charles 
Warren, writing in 1924. listed over eighty instances. 15 A sizeable por¬ 
tion of these conflicts have involved boundary disputes. See Virginia 
v. Tennessee, below. In a number of other instances die Court enter¬ 
tained suits brought by a state on behalf of its citizens against another 
state Tints when inhabitants of Missouri who depended on the Miss¬ 
issippi River for their water supply sought to prevent Illinois from 
polluting the stream, the state of Missouri acted on thc.r behalf: the 
Eleventh Amendment barring suits of citizens against states, the 
device of substituting the state for its citizens aflords one avenue of 
judicial relief. The Supreme Court has acquiesced to this practice. 
But it has drawn the line where the state accommodated its citizens by 
acting as collecting agency on the defaulted bonds of a sister state. 
This was the case in New Hampshire v. Louisiana, 108 U.S. 76 (188:$). 
where individual owners of Louisiana bonds had assigned them to the 
state of New Hampshire but. under the laws of that state, were to 
receive any proceeds materialized from the suit on the bonds. I he 
Court found the individuals to be the real parties in interest and 
dismissed the suit on the authority of the Eleventh Amendment." 

The exercise of judicial authority by the national Supicme Court 
over individual states of the union contains, of course, within itself 
numerous potential problems of enforcement. What would the Court 
do if a state refused to abide by its decree? The controversy between 
Virginia and West Virginia over the payment of the pre-Civil \\ ar 
debt of the former state bade fair to bring that issue into the open. 
West Virginia had obligated herself, at the time of her separation 
from Virginia in 1863. to assume a proportionate share of the dc at 
of the parent state. After a protracted series of suits, extending from 
100G to 1915. the Supreme Court set the sum to be paid at twelve mil- 
lion dollars. Virginia then asked for a writ of execution, analogous 
to a court order for a sheriff's sale. West Virginia countered by assert¬ 
ing that all her property was used for public purposes and hence was 
not subject to execution. The Supreme Court side-stepped the issue 

Judicial Settlement of Controversies Between States of the American Union, Wash- 

ington: Carnegie Institution. 1918. tI . . _ 

6,5 The Supreme Court and SovereiRn Slates, Princeton: Princeton University Press. 1924. 

»• Missouri v. Illinois, 180 U.S. 208 (1901); 200 US. A <fo (1906)- I" Kansas v. Colorado, 
iHr U S I2r, (1902) ; 206 U.S. 46 (1907). the Court similarly allowed a suit by Kansas to 
prevent depletion of the waters of the Arkansas River by Colorado; each state was held 
entitled to an equitable share of the water of the river. 

it But where the transfer of bonds was without reservation the Court took jurisdiction 
and ordered the defaulting stale to honor the bonds. South Dakota v. North Carolina, 
192 U.S. 286 (1904) . 
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by pointing out that the debtor state’s legislature had not met since 
the award of the judgment and that it should be afforded an oppor¬ 
tunity to determine means for the payment of the debt. Virginia then 
asked the Supreme Court to issue a writ of mandamus to the West 
Virginia legislature directing them to levy a tax in order to meet the 
judicially approved obligation. Speculation was rife as to the possible 
compulsions which could be applied if the writ were not complied 
with. The Court postponed decision and set a date for further hear¬ 
ing to determine what remedies might be appropriate. Fortunately 
for the justices. West Virginia provided for the payment of the debt 
before the hearing date came around. 18 

The Court s regard for the sensitivities of the states and the diffi¬ 
culties of enforcement in respect to them had previously been demon¬ 
strated in cases involving other interstate problems. The constitu¬ 
tional provisions for the extradition of fugitives from justice was 
given an interpretation which converted it from a mandatory to a 
permissive clause. See Kentucky v. Dennison, below. The state’s 
police power was given ample latitude in dealing with corporations 
domiciled in other states. “Full Faith and Credit," stipulated by the 
Constitution for the public records of sister states, has not prevented 
the confusing welter of (to name but one subject) divorce jurisdic¬ 
tions. Congress has shown no inclination to assume the responsibility 
of implementing the constitutional language and the Court has done 
little to advance the cause of legal simplification. 10 On the contrary 
one could cite several instances, not necessarily consistent with one 
another, where the only plausible rationale for the Court’s decision 
must be found in the desire to avoid possible defiance of its holding 
by the state. In the realm of federalism as in that of interdepart¬ 
mental relations judicial strategy is often dictated by the tactics of 
caution. 


VIRGINIA v. TENNESSEE 
148 U.S. 503 (1893) 

Mr. Justice Field delivered the opinion of the Court. 

This is a suit to establish by judicial decree the true boundary line 
between the states of Virginia and Tennessee. It embraces a contro- 

18 Virginia v. West Virginia. 264 U.S. 565 (1918) . 

10 See Robert H. Jackson. "Full Faith and Credit: The Lawyers' Clause of the Consti¬ 
tution,” 45 Columbia Law Review 1 (1945) . extracts from which may be found infra, 
p. 150: and William H. Page. "Full Faith and Credit: The Discarded Constitutional Pro¬ 
vision," Wisconsin Law Review (1948) . 265-329. 
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versy of which this Court has original jurisdiction, and in this respect 
the judicial department of our government is distinguished from the 
judicial department of any other country, drawing to itself by the 
ordinary modes of peaceful procedure the settlement of questions as 
between the states, possessed, for purposes of internal government of 
the powers of independent communities, which otherwise might be 
fruitful cause of prolonged and harassing conflicts.... 

The Constitution provides that "no state shall, without the consent 
of Congress, lay any duty of tonnage, keep troops or ships of war in 
time of peace, enter into any agreement or compact with another 
state, or with a foreign power, or engage in war. unless actually in¬ 
vaded, or in such immediate danger as will not admit of delay. . . 

[By resolutions of January. 1800. and November, 1801. respectively, 
Virginia and Tennessee agreed to appoint commissioners to survey 
and find part of the boundary line between them that had been in dis¬ 
pute since the formation of the latter state. This preliminary agree¬ 
ment the Court held was not one requiring the consent of Congress. 
"There are many matters." said the Court, "upon which different 
states may agree that can in no respect concern the United States. 
The final ratification of the boundary fixed by the commissioners 
took place in 1803, and these acts, being mutually done by each state 
in consideration of the act of the other, constituted an agreement of 
the character requiring the consent of Congress. This consent, how¬ 
ever, might be expressed or implied: and in the case before the Court 
it was to be implied from the "subsequent legislation and proceed¬ 
ings" of Congress, in the assignment of the area in question to one 
state or the other in the making of congressional and judicial district 
lines.] 

Independently of any effect due to the compact as such, a boundary 
line between states or provinces, as between private persons, which 
has been run out, located, and marked upon the earth, and afterwards 
recognized and acquiesced in by the parties for a long course of years, 
is conclusive, even if it be ascertained that it varies somewhat from 
the courses given in the original grant; and the line so established 
takes effect, not as an alienation of territory, but as a definition of the 
true and ancient boundary.... In the case of Rhode Island v. Massa¬ 
chusetts, 4 How. (45 U.S.) 591, this Court, speaking of the long pos¬ 
session of Massachusetts, and the delays in alleging any mistake 
in the action of the commissioners of the colonies, said: "Surely 
this, connected with the lapse of time, must remove all doubts 
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as to the right of the respondent under the agreements of 1711 and 
1718. No human transactions arc unaffected by time. Its influence is 
seen on all tilings subject to change. And this is peculiarly the case 
in regard to matters which rest in memory, and which consequently 
fade with the lapse of time and fall with the lives of individuals. For 
the security of rights, whether of states or individuals, long possession 
under a claim of title is protected. And there is no controversy in 
which this great principle may be invoked with greater justice and 
propriety than in a case of disputed boundary.”. . . 

The compact in this case having received the consent of Congress, 
though not in express terms, yet impliedly, and subsequently, which 
is equally effective, became obligatory and binding upon all the citi¬ 
zens of both Virginia and Tennessee. Nor is it any objection that there 
may have been errors in the demarcation of the line which the states 
thus by their compact sanctioned. After such compacts have been ad¬ 
hered to for years, neither party can be absolved from them upon 
showing errors, mistakes, or misapprehension of their terms, or in the 
line established: and this is a complete and perfect answer to the 
complainant s position in this case. ... 

Our judgment, therefore, is that the boundary line established 
by the states of Virginia and Tennessee by the compact of 1803 is the 
true boundary between them, and that on a proper application, 
based upon a showing that any marks for the identification of that 
line have been obliterated or have become indistinct, an order may 
be made at any time during the present term for the restoration of 
such marks without any change of the line- 

It is so ordered. 


KENTUCKY v. DENNISON 
24 How. GO (1861) 

On petition of mandamus, or for a rule on William Dennison, the 
governor of Ohio, to show cause why a mandamus should not be 
issued by this Court, commanding him to cause Willis Lago, a fugi¬ 
tive from justice, to be delivered up to be removed to the state of 
Kentucky, having jurisdiction of the crime with which he is 
charged. .. . 20 

Mr. Chief Justice Taney delivered the opinion of the Court. 

The Court is sensible of the importance of this case, and of the 

20 This was a test case on the extradition of runaway slaves. It was argued and decided 
in the months immediately preceding the secession of the Southern states. 
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great interest and gravity of the questions involved in it. and which 
have been raised and fully argued at the bar. 

... The clause which has given rise to this controversy ... is in the 
following words: 

“A person charged in any state with treason, felony or other crime 
who shall flee from justice, and be found in another state, shall, on 
demand of the executive authority of the state from which he fled, 
be delivered up, to be removed to the state having jurisdiction of 
the crime." 


Looking, therefore, to the words of the Constitution to the obvi¬ 
ous policy and necessity of this provision to preserve harmony be- 
tween the states, and order and law within their respective borders 
and to its early adoption by the colonies, and then by the confederated 
states, whose mutual interest it was to give each other aid and support 
whenever it was needed—the conclusion was irresistible, that this 
compact engrafted in the Constitution included, and was intended 
to include, every offense made punishable by the law of the state in 
which it was committed, and that it gives the right to the executive- 
authority of the state to demand the fugitive Iron, the executive 
authority of the state in which he is found; that the right given to 
"demand” implies that it is an absolute right: and that it follows that 
there must be a correlative obligation to deliver, without any rcfei- 
ence to the character of the crime charged, or to the policy or laws 


of the state to which the fugitive has fled.... 

This duty, of providing by law the regulations necessary to carry 
this compact into execution, from the nature of the duty and the 
object in view was manifestly devolved upon Congress; . .. as early as 
.79.. in a demand by the Governor of Pennsylvania upon the Gov¬ 
ernor of Virginia,... both of them admitted the propriety of bung¬ 
ing the subject before the President, who immediately submitted the 
matter to the consideration of Congress. And t us e to t le 


17 The demand being .. - made, the act of Congress declares that "it 
shall be the duty of the executive authority of the state to cause th 
fugitive to be arrested and secured, and delivered to the agent of the 
demanding state. The words, “it shall be the duty, in ordinary legis¬ 
lation, imply the assertion of the power to command and to coerce 
obedience. But looking to the subject matter of this law. and the rela- 
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tions which the United States and the several states bear to each 
other, the Court is of opinion, the words “it shall be the duty,” were 
not used as mandatory and compulsory, but as declaratory of the 
moral duty which this compact—the Constitution—created, when 
Congress had provided the mode of carrying it into execution. The act 
does not provide any means to compel the execution of this duty, nor 
inflict any punishment for neglect or refusal on the part of the execu¬ 
tive of the state; nor is there any clause or provision in the Constitu¬ 
tion which arms the government of the United States with this power. 
Indeed, such a power would place every state under the control and 
dominion of the general government, even in the administration of 
its internal concerns and reserved rights. 

It is true that Congress may authorize a particular state dflicer to 
perform a particular duty; but if he declines to do so, it does not 
follow that he may be coerced, or punished for his refusal. And we 
arc very far from supposing, that in using this word “duty,” the states¬ 
men who framed and passed the law, or the President who approved 
and signed it, intended to exercise a coercive power over state officers 
not warranted by the Constitution. 


If the governor of Ohio refuses to discharge this [moral] duty, 
there is no power delegated to the general government, either through 
the judicial department or any other department, to use any coercive 
means to compel him. 

And upon this ground the motion for the mandamus must be 
overruled. 

FULL FAITH AND CREDIT: THE LAWYER S CLAUSE OF 

THE CONSTITUTION 21 


To a foreign observer the United States may well appear to be “a 
nation concealed under the form of a federation.” However true this 
may be as to political power and economic controls, it is far wide of 
the truth as to administration of internal justice among our forty- 
eight state legal systems. Indeed, today in respect of our legal adminis¬ 
trations we have not achieved a much “more perfect union” than that 
of the colonies under the Articles of Confederation. We have so far 

21 By Justice Robert H. Jackson. Reprinted from 45 Columbia Law Review 1 (1945) • 
with permission of the editors. 
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as I can ascertain the most localized and conflicting system of any 
country which presents the external appearance of nationhood. Hut 
we are so accustomed to the delays, expense, and frustrations of our 
system that it seldom occurs to us to inquire whether these are wise or 
constitutionally necessary. 

If we look about us. we see that peoples who. no less than we. love 
local independence and home rule have in the nineteenth and twen¬ 
tieth centuries got away from the sharp territorial delimitations on 
court process which prevailed in the eighteenth. Both process to 
initiate and process to terminate actions are regulated, not by the 
accidents of geography, but by the appropriateness ol a particular 
venue 2 - in which to commence an action and by universal respect for 
the judgment which settles it. We alone in a century and a half have 
made no effort better to integrate our judicial systems. I hese confin¬ 
ing concepts, which do so much to make our judgments ineffective or 
to delay and increase the costs of their execution and do so much to 
complicate our choice of law problems* 4 presents a challenge to our 
times and most of all to our [the legal] profession. 

The fact is that today, except in the few cases of which the United 
States Supreme Court has original jurisdiction, the litigant can go 
into no court of the land whose judgment will have any effect outside 
a very limited area except as a record on which to sue for another 
judgment. If such parochial limitations serve any good purpose in 
modern society, I do not know what they are. 

Congress, instead of using its powers to integrate the legal systems 
of the states, has impressed the state limitations upon the federal 
courts. 

Thus, when one must seek a remedy, whether he turns to state 
courts or to federal courts, he finds them subject to territorial limita¬ 
tions which often force one injured in person or property to go far 
from the only place he ever had lived or traded, to some distant forum. 


Always to be kept in mind in dealing with these problems is that 
the policy ultimately to be served in application of the clause is the 
federal policy of “a more perfect union" of our legal systems. No 
local interest and no balance of local interests can rise above this con¬ 
sideration. It is hard to see how the faith and credit clause would 


22 Place where the trial is held. 

23 I.e.. the problem of which law to apply, that of State A or State B. 
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have any practical meaning as to statutes if the Court should adhere 
to the statement that "a state is not required to enforce a law obnox¬ 
ious to its public policy.” 

The distinction between federal interest and local interest may be 
elusive, but always it is present in these conflicts. Fundamental to 
every such conflict of law is that separate states consider that their 
own interests require inconsistent social or economic policies. The 
legal controversy as to whether Dred Scott's sojourn in a free state 
invested him with rights which must be respected when he returned 
to a slave state had its roots in the two incompatible social systems. 
Conflicts which we face day after day are less deep and less bitter, but 
nonetheless, they grow out of disagreement between states as to the 
policies that will promote their social welfare. One state thinks it 
needs to encourage industrial capital to come and exploit its latent 
resources and therefore is niggardly about putting the burden of 
industrial accidents upon industry. Another, more fully industrial¬ 
ized, perhaps, adopts a policy of more generous workmen’s compen¬ 
sation. Or religious convictions prevailing in one state may lead to a 
highly restrictive policy of divorce, while another grants it on easy 
terms. . .. 

.. . Only a singularly balanced mind could weigh relative state 
interests in such subject matters except by resort to what are likely 
to be strong preferences in sociology, economics, governmental the¬ 
ory. and politics. There are no judicial standards of valuation of such 
imponderables. .. . But, even if we could appraise or compare rela¬ 
tive local interests, we must lift these questions above the control of 
local interests and must govern conflict in these cases by the wider 
considerations arising out of the federal order. ... 

It is doubtful if a century and a half of constitutional interpretation 
has advanced us much beyond where we would be if there had never 
been a [full faith and credit] clause. Local policies and balance of 
local interest still dominate the application of the federal require¬ 
ment. ... 

It seems easier for the Court to put aside parochialism and to think 
in terms of a national economy or of a national social welfare than 
to think in terms of a truly national legal system.... 

But the full faith and credit clause is the foundation of any hope 
we may have for a truly national system of justice, based on the preser¬ 
vation but better integration of the local jurisdictions we have. 



CHAPTER V 



The Power of the Purse: 
Money and Taxation 


1. THE COIN OF THE REALM 

The Constitution confers upon the federal government the power 
"to coin money" and "regulate the value thereof" (Art. I, sec. 8, cl. 5). 
Read in conjunction with the constitutional prohibition on the coin¬ 
age of money by the states (Art. 1 . sec. 10. cl. 1). this grant makes the 
issuance of metallic currency an exclusively national prerogative 
Paper certificates in lieu of metallic tokens had not yet acquired 
respectability in the Framers' day. On the contrary, they enjoined the 
states not to “make anything but gold and silver coin a tender in pay¬ 
ment of debts.” 1 But the language of the Constitution neither author¬ 
izes nor prohibits the issuance by the federal government of paper 

money to be used in lieu of specie. 

Then, in the dark days of the Civil War, Congress passed the Legal 
Tender Act of 1862, authorizing *'greenbacks" in the amount of 
$150,000,000 to be printed and making them legal tender in payment 
of all private and public debts (with minor exceptions). Subsequently 
this amount was increased to $450,000,000. Salmon P. Chase, as Secre¬ 
tary of the Treasury, reluctantly urged that these acts be passed, be¬ 
lieving them to be necessary to the successful prosecution of the war. 
In 1870, as Chief Justice, Chase wrote the opinion for the majority in 
Hepburn v. Griswold, 8 Wall. 603. declaring the Legal Tender Act 
unconstitutional. In effect, he announced that the stipulation set up 

» Constitution, Art. I. sec. 10. cl. ». 
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by the Constitution for the states should apply with equal force 
against the national government and nothing but gold and silver be 
prescribed as legal tender. 

There followed a dramatic, politics laden interlude. Hepburn v. 
Griswold had been decided by a seven-man Court dividing four-to- 
three. The Court, at the time of this decision, was short two members, 
one as the result of legislation increasing the number of judges, the 
other by virtue of the resignation of Justice Grier. President Grant at 
once appointed two new justices, Bradley and Strong, both consid¬ 
ered friendly toward “greenback" policies. It is unlikely that Grant 
obtained any formal commitments from the two appointees. But he 
undoubtedly availed himself of the prerogative of any appointing 
authority to select his candidates from among his sympathizers rather 
than his opponents. 

Within fifteen months, the reconstituted Court discarded Hepburn 
v. Griswold and, by a vote of five-to-four, upheld the legal tender 
legislation, but as an outgrowth of the war powers of the Congress 
(Knox v. Lee, 12 Wall. 457 [1871]). It should also be noted that in 
1869 Congress had resolved to redeem “at the earliest practicable 
period” the notes issued during the war (16 Stat. 1). 

T here came, however, the panic of 1873, ushering in one of the 
worst depressions of the American economy (prior to 1929). The de¬ 
mand for more money in circulation, for “cheap money," increased 
sharply and became a major political issue. In the end Congress 
instructed the Secretary of the Treasury to reissue any notes presented 
for redemption or otherwise received by the Treasury. Debtors were 
interested in the maintenance of this money supply; creditors urged 
that, because the earlier Court validation of legal tender notes had 
been based on the war power, such notes could not constitutionally 
be reissued in time of peace. This led to the case of Juilliard v. 
Greenman. 


JUILLIARD v. GREENMAN 
110U.S. 421 (1884) 

[In payment of an obligation totaling $5122.90, the defendant 
tendered gold coins to the total of S22.50; 40 cents in silver coin; and 
$5100 in United States notes. The plaintiff refused to accept the 
notes; the defendant insisted that, under the Act of Congress, the 
notes had to be accepted as legal tender and declined to make pay- 
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ment in any other form or specie. The plaintiff sued for the amount 
due, plus interest, but the defendant was awarded judgment in the 
lower court.] 

Mr. Justice Gray delivered the opinion of the Court... . 

The notes of the United States, tendered in payment of the defend¬ 
ant's debt to the plaintiff, were originally issued under the acts of 
Congress ... passed during the war of the rebellion, and enacting 
that these notes should “be lawful money and a legal tender in pay¬ 
ment of all debts, public and private, within the United States," 
except for duties on imports and interest on the public debt. 12 Stat. 
345, 709.... 

The act of January 14th. 1875. ch. 15. “to provide for the resump¬ 
tion of specie payments," enacted that on and after January 1st. 1879. 
"the Secretary of the Treasury shall redeem in coin the United States 
legal tender notes then outstanding. .. ." 

The act of May 31st, 1878. ch. 146. under which the notes in ques¬ 
tion were reissued, is entitled “An act to forbid the further retirement 
of United States legal tender notes.. . .“ 

The manifest intention of this act is that the notes which ic directs, 
after having been redeemed, to be reissued and kept in circ ulation, 
shall retain their original quality of being a legal tender. 

The single question ... to be considered ... is whether notes of the 
United States, issued in time of war ... and afterwards in time of 
peace redeemed ... and then reissued . . . can, under the Constitution 
of the United States, be a legal tender in payment of... debts. 

Upon full consideration of the case, the Court is unanimously of 
opinion that it cannot be distinguished in principle from the cases 
heretofore determined, reported under the names of the Legal 
Tender Cases , 2 12 Wall. 457,... and all the judges, except Mr. Jus¬ 
tice Field, who adheres to the views expressed in his dissenting opin¬ 
ions in those cases, are of opinion that they were rightly decided. 

No question of the scope and extent of the implied powers of Con¬ 
gress under the Constitution can be satisfactorily discussed without 
repeating much of the reasoning of Chief Justice Marshall in the 
great judgment in McCulloch v. Maryland, 4 Wheat. 316. ... 

A constitution, establishing a frame of government, declaring 
fundamental principles, and creating a national sovereignty, and 
intended to endure for ages and to be adapted to the various crises 

2 Knox v. Lee and companion cases. 
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of human affairs, is not to be interpreted with the strictness of a 
private contract.... 

That clause of the Constitution which declares that “the Congress 
shall have the power to lay and collect taxes, duties, imposts and 
excises, to pay the debts and provide for the common defence and 
general welfare of the United States," either embodies a grant of 
power to pay the debts of the United States, or presupposes and 
assumes that power as inherent in the United States as a sovereign 
government. But, in whichever aspect it be considered, neither this 
nor any other clause of the Constitution makes any mention of 
priority or preference of the United States as a creditor over other 
creditors of an individual debtor. Yet this Court, in the early case of 
United States v. Fisher, 2 Cranch, 358, held that, under the power to 
pay the debts of the United States. Congress had the power to enact 
that debts due to the United States should have that priority of pay¬ 
ment out of the estate of an insolvent debtor, which the law of Eng¬ 
land [then] gave to debts due the Crown. 

In delivering judgment in that case. Chief Justice Marshall ex¬ 
pounded the clause giving Congress power to make all necessary and 
proper laws, as follows: "In construing this clause, it would be incor¬ 
rect, and would produce endless difficulties, if the opinion should be 
maintained that no law was authorized which was not indispensably 
necessary to give effect to a specified power. Where various systems 
might be adopted for that purpose, it might be said with respect to 
each, that it was not necessary, because the end might be obtained by 
other means. Congress must possess the choice of means, and must 
be empowered to use any means which are in fact conducive to the 
exercise of a power granted by the Constitution. The government is 
to pay the debt of the Union, and must be authorized to use the 
means which appear to itself the most eligible to effect that object.” 
2 Cranch, 396. 

.In McCulloch v. Maryland, he more fully developed the same view, 
u concluding thus: "... Let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are appropriate, which 
are plainly adapted to that end, which are not prohibited, but con¬ 
sistent with the letter and spirit of the Constitution, are constitu¬ 
tional.” 4 Wheat. 421. 

The rule of interpretation thus laid down has been constantly 
adhered to and acted on by this Court, and was accepted as expressing 
the true test by all the judges who took part in the former discus- 
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sions of the power of Congress to make the treasury notes of the 
United States a legal tender in payment of private debts... [i.e., the 
Legal Tender Case*]. 

The words "to borrow money," as used in the Constitution, to 
designate a power vested in the national government, for the safety 
and welfare of the whole people, are not to receive that limited and 
restricted interpretation and meaning which they would have in a 
penal statute, or in an authority conferred, by law or by contract, 
upon trustees or agents for private purposes. 

The power "to borrow money on the credit of the United States 
is the power to raise money for the public use on a pledge of the public 
credit, and may be exercised to meet either present or anticipated 
expenses and liabilities of the government. It includes the power to 
issue, in return for the money borrowed, the obligations ol the 
United States in any appropriate form, of stock, bonds, bills or 
notes. ... Congress has authority to issue these obligations in a form 
adapted to circulation from hand to hand in the ordinary transac¬ 
tions of commerce and business. In order to promote and facilitate 
such circulation, to adapt them to use as currency, and to make them 
more current in the market, it may provide for their redemption in 
coin or bonds, and may make them receivable in payment of debts 
to the government. So much is settled beyond doubt, and was asserted 
or distinctly admitted by the judges who dissented from the decision 
in the Legal Tender Cases, as well as by those who concurred in that 
decision. ... 


... Congress has the power to issue the obligations of the United 
States in such form, and to impress upon them such qualities as cur¬ 
rency for the purchase of merchandise and the payment of debts, as 
accord with the usage of sovereign governments. 1 he power . .. was 
a power universally understood to belong to sovereignty, in Europe 
and America, at the time of the framing and adoption of the Consti¬ 
tution of the United States.... The exercise of this power not being 
prohibited to Congress by the Constitution, it is included in the 
power expressly granted to borrow money on the credit of the United 
States. ... 

The power of making the notes of the United States a legal tender 
in payment of private debts, being included in the power to borrow 
money and to provide a national currency, is not defeated or re- 
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stricted by the fact that its exercise may affect the value of private 
contracts. . . . 

... As observed by Mr. Justice Strong, in delivering the opinion of 
the Court in the Legal Tender Cases, “Every contract for the pay¬ 
ment of money, simply, is necessarily subject to the constitutional 
power of the government over the currency, whatever that power 
may be, and the obligation of the parties is, therefore, assumed with 
reference to that power.” 12 Wall. 549. 

Congress, as the legislature of a sovereign nation, being expressly 
empowered by the Constitution "to lay and collect taxes, to pay the 
debts and provide for the common defence and general welfare of the 
United States,* and "to borrow money on the credit of the United 
States,” and "to coin money and regulate the value thereof and of 
foreign coin;” and being clearly authorized, as incidental to the 
exercise of those great powers, to emit bills of credit, to charter 
national banks, and to provide a national currency for the whole peo¬ 
ple, in the form of coin, treasury notes, and national bank bills; and 
the power to make the notes of the government a legal tender in 
payment of private debts being one of the powers belonging to sov- 
rcignty in other civilized nations, and not expressly withheld from 
Congress by the Constitution; we are irresistibly impelled to the 
conclusion that the impressing upon the treasury notes of the United 
States the quality of being legal tender in payment of private debts is 
an appropriate means, conducive and plainly adapted to the execu¬ 
tion of the undoubted powers of Congress, consistent with the letter 
and spirit of the Constitution, and therefore, within the meaning of 
that instrument, “necessary and proper for carrying into execution 
the powers vested by this Constitution in the government of the 
United States.” 

Such being our conclusion in matter of law, the question whether 
at any particular time, in war or in peace, the exigency is such, by 
reason of unusual or pressing demands on the resources of the gov¬ 
ernment, or of the inadequacy of the supply of gold and silver coin 
to furnish the currency needed for the uses of the government and 
of the people, that it is, as matter of fact, wise and expedient to resort 
to this means, is a political question, to be determined by Congress 
when the question of exigency arises, and not a judicial question, to 
be afterwards passed upon by the courts.... 

It follows that the act of May 31st, 1878, ch. 146, is constitutional 
and valid; ... that the tender in treasury notes, reissued and kept in 
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circulation under that act, was a tender of lawful money in payment 
of the defendant's debt to the plaintiff. 

Judgment affirmed. 

Mr. Justice Field, dissenting. 

From the judgment of the Court in this case, and from all the 
positions advanced in its support, I dissent. ... 

... Beyond and above all the objections which I have stated to the 
decision recognizing a power in Congress to imparl the legal tender 
quality to the notes of the government, is my objection to the rule 
of construction adopted by the Court to reach its conclusions, a rule 
which fully carried out would change the whole nature of our Con¬ 
stitution and break down the barriers which separate a government 
of limited from one of unlimited powers. When the Constitution 
came before the conventions of the several States for adoption, appie* 
hension existed that other powers than those designated might be 

claimed; and it led to the first ten amendments-The Tenth 

Amendment... declares that "the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, arc- 
reserved to the States respectively, or to the people." ... Of what 
purpose is it then to refer to the exercise of the power by the abso¬ 
lute or the limited governments of Europe, or by the States previous 
to our Constitution? Congress can exercise no power by virtue of any 

supposed inherent sovereignty in the general government-It is a 

government of delegated powers, supreme within its prescribed 
sphere, but powerless outside of it. In this country sovereignty re¬ 
sides in the people, and Congress can exercise no power which they 
have not, by their Constitution, entrusted to it; all else is withheld. 
It seems, however, to be supposed that, as the power was taken from 
the States, it could not have been intended that it should disappear 
entirely, and therefore it must in some way adhere to the general 
government, notwithstanding the Tenth Amendment and the nature 
of the Constitution. The doctrine, that a power not expressly for¬ 
bidden may be exercised, would, as I have observed, change the 
character of our government. If I have read the Constitution aright, 
if there is any weight to be given to the uniform teachings of our 
great jurists and of commentators previous to the late civil war, the 
true doctrine is the very opposite of this. If the power is not in terms 
granted, and is not necessary and proper for the exercise of a power 

which is thus granted, it does not exist- 

From the decision of the Court I see only evil likely to follow. 
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There have been times within the memory of all of us when the legal 
tender notes of the United States were not exchangeable for more 
than one half of their nominal value. The possibility of such depre¬ 
ciation will always attend paper money. This inborn infirmity no 
mere legislative declaration can cure. If Congress has the power to 
make the notes a legal tender and to pass as money or its equivalent, 
why should not a sufficient amount be issued to pay the bonds of the 
United States as they mature? Why pay interest on the millions of 
dollars of bonds now due, when Congress can in one day make the 
money to pay the principal? And why should there be any restraint 
upon unlimited appropriations by the government for all imaginary 
schemes of public government, if the printing press can furnish the 
money that is needed for them? 

NOTE ON THE GOLD CLAUSE CASES 3 

In the case of Norman v. Baltimore & Ohio R. R. Co ., 4 decided in 
February 1935, the Court was called upon to decide the validity of 
the Joint Resolution of Congress, of June 5. 1933, which nullified 
the "gold clauses" in existing contractual obligations. The resolution 
provided that "every provision contained in ... any obligation which 
purports to give the obligee a right to require payment in gold" is 
"against public policy," and that every such obligation, "whether 
or not any such provision is contained therein ... shall be discharged 
upon payment, dollar for dollar, in any coin or currency which at 
the time of payment is legal tender for public and private debts. 
By this simple resolution Congress at one stroke reduced the value 
of existing contracts by many billions of dollars; and by upholding 
its validity, the Court, in effect, eliminated the Fifth Amendment 
as a limitation upon legislative interference with vested rights. In 
deciding the case favorably to the government, the Court clearly 
established the proposition that Congress, in the exercise of its dele¬ 
gated powers, may impair or even destroy private obligations without 
compensation whenever the enforcement of such private obligations 
would tend to interfere with the exercise by Congress of its constitu¬ 
tional powers. 

Nor is this conclusion applicable to the revenue powers only. The 
comprehensive argument made by Chief Justice Hughes, who wrote 

3 From Dean Alfange. The Supreme Court and the National Will, New York: Double- 
day. Doran & Co.. 1937. pp. 198-202. Copyright by the author and reproduced heie with 
his permission. 

4 294 U.S. 240. 
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the prevailing opinion, covered the exercise of every congressional 
power and touched contracts of every description save those made 
by the United States. After citing the Legal Tender Cases as illus¬ 
trations of the power of Congress to impair private obligations in the 
exercise of its money powers, the chief justice said: 

The instant cases involve contracts between private parties, but the 
question necessarily relates as well to the contracts or obligations of States 
and municipalities, or of their political subdivisions, that is. to such 
engagements as are within the reach of the applicable national power.... 
Contracts, however express, cannot fetter the constitutional authority of 
the Congress. Contracts may create rights of property, but when contracts 
deal with a subject matter which lies within the control of the Congress, 
they have a congenital infirmity. Parlies cannot remove their transactions 
from the reach of dominant constitutional power by making contracts 
about them. This principle has familiar illustration in the exercise of the 
power to regulate commerce. If shippers and carriers stipulate for specified 
rates, although the rates may be lawful when the contracts arc made, if 
Congress through the Interstate Commerce Commission exercises its 
authority and prescribes different rates, the latter control and override 
inconsistent stipulations in contracts previously made. T his is so. even if 
the contract be a charter granted by a State and limiting rates, or a con¬ 
tract between municipalities and carriers. . . . The reason is manifest. lo 
subordinate the exercise of the Federal authority to the continuing opera¬ 
tion of previous contracts would be to place to this extent the regulation 
of inter-Statc commerce in the hands of private individuals and to with¬ 
draw from the control of the Congress so much of the field as they might 
choose by "prophetic discernment’’ to bring within the range of their 
agreements. The Constitution recognizes no such limitation. I he same 
reasoning applies to the constitutional authority of the Congress to regu¬ 
late the currency and to establish the monetary system of the country. If 
the gold clauses now before us interfere with the policy of the Congress in 
the exercise of that authority, they cannot stand. 

In the case of Perry v. United Statesf decided on the same day, the 
Court said that the same reasoning does not apply to United States 
government obligations. This is so, said the Court, because the sover¬ 
eign cannot use a power—i.e. the power to ' coin money”—in a way 
to destroy what it had already done under another power—i.e. the 
power to borrow money "on the credit of the United States." But 
because the export or possession of gold was unlawful, continued the 

8 291 U-S. 330. 
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Court, "the question of value, in relation to transactions legally avail¬ 
able to the plaintiff, would require a consideration of the purchasing 
power of the dollars which the plaintiff could have received.’' Thus, 
while theoretically denying to the government the right to abrogate 
tlie gold clause in its obligations, it prevented the claimant from 
recovering the difference between the depreciated and the former 
standard gold dollars by changing the legal meaning of the term 
"value.” The term previously meant gold of a certain weight and 
fineness; but the Court, in order to avoid an impossible situation, 
now declared that value meant purchasing power and that plaintiff 
could not recover damages because he could not prove that he sus¬ 
tained a loss of purchasing power. 

The Gold Clause decisions then arc another striking example of 
the Court s willingness and ability to adjust constitutional law to 
dominant political and economic realities. The President, supported 
by Congress, and acting to meet the exigencies of a grave domestic 
and international situation, abandoned the gold standard and depre¬ 
ciated the currency. The repercussions of these acts affected drasti¬ 
cally not only our own national economy but world markets and the 
fiscal policies of other nations. The Court was, therefore, confronted 
with a fait accompli which it knew it could not upset. Moreover, it 
knew that no decision it could make or dare to make could restore 
the status quo which existed before the executive and legislative 
branches had caused abandonment of the gold standard; and it prob¬ 
ably realized that any attempt to do so might result in the impair¬ 
ment of its own power and prestige. The majority of the Court wisely 
subordinated the constitutional issues involved to these paramount 
considerations; and, following the precedent established during the 
Civil War, it upheld the measures initiated by the President and 
Congress with overwhelming popular support in order to meet a 

comparable national emergency. . 

The Perry Case, which involved government obligations, illustrates 
the Court’s ability to bow to expediency and to impart new meanings 
to legal terms in order to meet an unalterable de facto situation. The 
Norman Case, on the other hand, which involved private contracts, 
hit at the very heart of the Fifth Amendment. As Mr. Justice Me- 
Reynolds said in his dissenting opinion, "the Fifth Amendment 
limits all governmental powers.” It qualifies all the substantive 
powers of Congress and the powers implied from them. If Congress 
by direct action—the joint resolution abrogating the gold clauses 
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can destroy contract rights, of what efficacy is “due process"? “Con¬ 
tracts, however express," said the chief justice, “cannot fetter the con¬ 
stitutional authority of the Congress." It would seem to follow then 
that Congress may exert its lawful powers notwithstanding the effect 
upon vested rights. 

2. THE GOVERNMENT AND THE 
PEOPLE S MONEY 0 

THE POWER TO TAX 

Resistance to taxation, as every schoolboy knows, has been a 
powerful factor in English and American history. In conjunction 
with the religious question, it precipitated in seventeenth-century 
England the long revolution which ultimately established the sov¬ 
ereignty of Parliament; and it was the vital issue in the conflict 
between the landowning and commercial oligarchy of England and 
the thirteen colonics which led to their armed secession and the even¬ 
tual independence of the United States of America. Yet despite this 
strong tradition, and a Constitution so framed and interpreted as to 
afford the maximum protection to private property, in no other field 
is the authority of the federal government less encumbered by con¬ 
stitutional limitations than in taxing, spending, coining money and 
regulating its value. It is true that the power to tax and its derivative, 
the power to spend, as well as the power to coin money" and “regu¬ 
late the value thereof,” are deemed subject to the Fifth Amendment, 
which decrees, among other things, that the federal government shall 
not deprive any person of his liberty or property without due process 
of law. But the efficacy of the "due process” clause as a curb on these 
particular powers and a safeguard of fiscal security has been inferior 
to its restrictive effect on the other substantive powers of Congress. 
The following discussion will attempt to substantiate this thesis and 
to appraise briefly its far-reaching implications. 

The taxing power, the first in the list of powers expressly delegated 
to Congress, is couched in the following language: 

The Congress shall have power to lay and collect taxes, duties, imposts 
and excises to pay the debts and provide for the common defense and 
general welfare of the United Slates; but all duties, imposts and excises 
shall be uniform throughout the United States. 

a Thc first selection and the paragraphs preceding the report of United States v. 
Butler are from the chapter by the above title in Dean Alfangc’s The Supreme Court 
and the National Will , pp. 171-188, and are reproduced by permission of the author. 
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It has been argued by staunch nationalists that this provision gave 
to Congress two separate and distinct substantive powers: (i) the 
power to lay and collect taxes, and (2) the power to provide for the 
common defense and general welfare of the United States. The 
opponents of this view, however, have pointed to the syntax and 
punctuation of the provision, and to the intent of its framers as dis¬ 
closed by the proceedings of the Constitutional Convention. They 
have contended, moreover, that the reading of an independent grant 
of power into the "general welfare” clause would be inconsistent 
with the fundamental purpose of the Constitution, for it would tend 
to create a national government vested with general and unlimited 
powers. "Congress," said Jefferson, "are not to lay taxes ad libitum, 
for any purpose they please; but only to pay the debts or provide for 
the welfare of the Union. In like manner they are not to do any thing 
they please, to provide for the general welfare; but only to lay taxes 
for that purpose. To consider the latter phrase, not as describing the 
purpose of the first, but as giving a distinct and independent power 
to do any act they please, which might be for the good of the Union, 
would render all the preceding and subsequent enumerations ol 
power completely useless. It would reduce the whole instrument to 
a single phrase, that of instituting a congress with power to do what¬ 
ever would be for the good of the United States; and. as they would 
be the sole judges of the good or evil, it would also be a power to do 
whatever evil they pleased.” 

Hence, the words "and provide for the common defense and gen¬ 
eral welfare," read in sequential conjunction with "to pay the debts," 
have come to be construed as specifying the second and third of the 
purposes of federal taxation, and. therefore, as a limitation on the 
taxing power. According to Justice Story's illuminating paraphrase, 
the subsection in question should be understood to say that "the Con¬ 
gress shall have power to lay and collect taxes ...in order to pay the 
debts, and to provide for the common defense and general welfare 
of the United States.” This reading leaves no doubt as to the de¬ 
pendence of the "general welfare" clause on the part of the subsection 
immediately preceding it. In the words of the same authoritative 
commentator: "A power to lay taxes for any purposes whatever is a 
general power; a power to lay taxes for certain specified purposes is 
a limited power. A power to lay taxes for the common defense and 
general welfare ... is not in common sense a general power. It is 
limited to those objects.” 
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With this much conceded, it is obvious that the extent to which 
Congress may tax and spend in order to provide for the general wel¬ 
fare depends on the meaning of these two words. As was to be ex¬ 
pected, the strict-constructionists have advocated such an interpreta¬ 
tion as would confine taxing and spending under the general 
welfare" clause to those activities which the Constitution specifically 
delegates to the national legislature. ‘ Whenever . .. money has been 
raised by the general authority," said Madison, and is to be applied 
to a particular measure, a question arises whether the particular meas¬ 
ure be within the enumerated authorities vested in Congress. II it be. 
the money requisite for it may be applied to it. II it be not. no such 
application can be made." This narrow interpretation, however, 
would have precluded any expenditure from the national treasury 
for roads, canals, and other internal improvements; and it was there¬ 
fore practically abandoned by Madisons successor. When Justice 
Story wrote his Commentaries, he was describing the actual practice 
of the government" when he said: "Appropriations have never been 
limited by Congress to cases falling within the specific powers enumer¬ 
ated in the Constitution, whether those powers be construed in their 
broad or in their narrow sense. And in an especial manner appropria¬ 
tions have been made to aid internal improvements of various sorts, 
in our roads, our navigation, our streams, and other objects of a 
national character and importance." 

With the Supreme Court following presidential and congressional 
leadership to a greater extent in the domain of taxing and spending 
than in any other department of constitutional law, the taxing power 
has come to be qualified only in the sense that it must be exercised 
for the purpose of providing for the general welfare. This means, in 
theory at least, that Congress cannot collect taxes from all or part of 
the people and apply them for the private benefit of individuals or 
groups. But if taxes are collected for a public purpose, there is no 
limit to the taxing power, regardless of whether it is exercised for the 
purpose of revenue, regulation or even destruction of the thing taxed. 
This is true despite Chief Justice Marshall's dictum that "the power 
to tax is the power to destroy,” which can be construed as a limitation 
on the taxing power only when torn horn its context. "But this reason¬ 
ing,” said the Court in Knowlton v. Moore, 1 referring to Marshall’s 
celebrated aphorism, "has no application to a lawful tax, for if it had 
there would be an end to all taxation; that is to say, if a lawful tax 


7 178 U.S. 41 (1900) . 
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can be defeated because the power which is manifested by its imposi¬ 
tion may when further exercised be destructive, it would follow that 
every lawful tax would become unlawful, and therefore no taxation 
whatever could be levied." This was an elaboration of the principle 
that the destructive potentialities of a given tax do not constitute any 
limitation of the taxing power. In the concise language of Justice 
Swayne, "the right of taxation where it exists, is necessarily unlimited 
in its nature. It carries with it inherently the power to embarrass and 
destroy." 

The constitutional muniments of private property have been of 
relatively little avail against this all-embracing scope of the taxing 
power, and there is no clearer evidence of this fact than the decisions 
of the Court itself. The opinion rendered in Veazie Bank v. Fcnno 8 
was one of the earlier indications of the vast purview of this power. 
In that case the Supreme Court was called upon to review an act of 
Congress imposing a 10 per cent tax on the notes of state banks with 
a view to restraining their circulation and thus establishing a uniform 
national currency. The Veazie Bank contended that the imposition 
of this tax impaired its franchise, granted by the state; but the Court, 
while admitting the possible validity of this contention, refused to 
enjoin Congress by invoking the "contract" or "due process clause. 
Chief Justice Chase proclaimed the supremacy of the congressional 
taxing prerogative in the following words: 

It is insisted, however, that the tax in the case before us is excessive, and 
so excessive as to indicate a purpose on the part of Congress to destroy the 
franchise of the bank, and is, therefore, beyond the constitutional power 
of Congress. The first answer to this is that the judicial cannot prescribe to 
the legislative departments of the government limitations upon the exer¬ 
cise of its acknowledged powers. The power to tax may be exercised 
oppressively upon persons, but the responsibility of the legislature is not 
to the courts, but to the people by whom its members are elected. So if a 
particular tax bears heavily upon a corporation, or a class of corporations, 
it cannot, for that reason only, be pronounced contrary to the Consti¬ 
tution. 

The only constitutional barriers to the taxing power were defined 
by the same chief justice in the License Tax Cases ' 1 as follows: “It is 
true that the power of Congress to tax is a very extensive power. It is 

8 See infra, p. 167. 

0 5 Wall. 462 (1866). 
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given in the Constitution, with only one exception and only two 
qualifications. Congress cannot tax exports, and it must impose direct 
taxes by the rule of apportionment, and indirect taxes by the rule ol 
uniformity. Thus limited, and thus only, it reaches every subject 
and may be exercised at discretion.” 

This means that the taxing power may be exercised not only despite 
the consequent impairment of contractual obligations but with scant 
regard to ‘due process.**... With respect to the taxing power . . . due 
process” has been shorn of its efficacy. The extent of its emasculation 
is made clear in the following exerpt from Justice White's opinion in 
McCray v. United States 10 : 

Whilst undoubtedly both the Fifth and Tenth Amendments qualify, 
insofar as they are applicable, all the provisions of the Constitution, noth¬ 
ing in those amendments operates to take away the grant ol power to tax 
conferred by the Constitution upon Congress. ... 'I he right ol Congress to 
tax within its delegated power being unrestricted, except as limited by the 
Constitution, it was within the authority conferred on Congress to select 
the objects upon which an excise should be laid. It therefore follows that, 
in exerting its power, no want of due process of law could possibly result. 
...The judicial power may not usurp the functions of the legislative in 
order to control that branch of the government in the performance of its 

lawful duties_The judiciary is without authority to avoid an act of 

Congress exerting the taxing power, even in a case where to the judicial 
mind it seems that Congress had in putting such power in motion abused 
its lawful authority by levying a tax which was unwise or oppressive, or 
the result of the enforcement of which might be to indirectly affect sub- 
jects not within the powers delegated to Congress. 

VEAZIE BANK v. FENNO 
8 Wall. 533 (1869) 

[Following the issuance of legal tender notes by the United States, 
Congress placed a tax of 10 percent on all notes issued by state and 
national banks. The Veazie Bank, under a charter granted by the 
state of Maine, had issued notes and placed them in circulation. Com¬ 
pelled to pay the new federal tax thereon, it had done so under pro¬ 
test and then sued Fenno, the Collector of Internal Revenue, to 
recover its payment on the ground that the Act of Congress violated 
the Constitution.] 

Mr. Chief Justice Chase. delivered the opinion of the Court.... 

10 Infra, p. 170. 
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The general question now before us is, whether or not the tax of 
ten per cent., imposed on State banks or National banks paying out 
the notes of individuals or State banks used for circulation, is repug¬ 
nant to the Constitution of the United States. 

In support of the position that the act of Congress, so far as it 
provides for the levy and collection of this tax, is repugnant to the 
Constitution, two propositions have been argued with much force 
and earnestness. 

The first is that the tax in question is a direct tax. and has not been 
apportioned among the States agreeably to the Constitution. 

The second is that the act imposing the tax impairs a franchise 
granted by the State, and that Congress has no power to pass any law 
with that intent or effect. 

The first of these propositions will be first examined. ... 

Much diversity of opinion has always prevailed upon the question, 
what arc direct taxes? Attempts to answer it by reference to the defini¬ 
tions of political economists have been frequently made, but without 
satisfactory results. The enumeration of the different kinds of taxes 
which Congress was authorized to impose was probably made with 
little reference to their speculations. ... 

We are obliged therefore to resort to historical evidence, and to 
seek the meaning of the words in the use and in the opinion of those 
whose relations to the government, and means of knowledge, war¬ 
ranted them in speaking with authority. 

And considered in this light, the meaning and application of the 
rule, as to direct taxes, appears to us quite clear. 

It is, as we think, distinctly shown in every act of Congress on the 

subject.... 

...This review [of Congressional statutes] shows that personal 
property, contracts, occupations, and the like have never been re¬ 
garded by Congress as proper subjects of direct tax- 

... And it may further be taken as established ... that the words 
direct taxes, as used in the Constitution, comprehended only capita¬ 
tion taxes, and taxes on land, and perhaps taxes on personal property 
by general valuation and assessment of the various descriptions pos¬ 
sessed within the several States. 

It follows necessarily that the power to tax without apportionment 
extends to all other objects. Taxes on other objects are included 
under the heads of taxes not direct, duties, imposts, and excises, and 
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must be laid and collected by the rule of uniformity. The tax under 
consideration is a tax on bank circulation, and may very well be 
classed under the head of duties. Certainly it is not. in the sense of 
the Constitution, a direct tax. It may be said to come within the same 
category of taxation as the tax on incomes of insurance companies, 
which this Court, at the last term, in the case of Pacific Insurance 
Company v. Soule . 7 Wallace. .133. held not to be a direct tax. 

It is insisted, however, that the tax in the case before us is excessive, 
and so excessive as to indicate a purpose on the part of Congress to 
destroy the franchise of the bank, and is, therefore, beyond the con¬ 
stitutional power of Congress. 

The first answer to this is that the judicial cannot prescribe to the 
legislative department of the government limitations upon the exer¬ 
cise of its acknowledged powers. The power to tax may be exercised 
oppressively upon persons, but the responsibility ol the legislature is 
not to the courts, but to the people by whom its members are elected. 
So if a particular tax bears heavily upon a corporation, or a class ol 
corporations, it cannot, lor that reason only, be pronounced contrary 
to the Constitution. 

But there is another answer which vindicates equally the wisdom 
and the power of Congress. 

It cannot be doubted that under the Constitution the power to 
provide a circulation of coin is given to Congress. And it is settled 
by the uniform practice of the government and by repeated decisions, 
that Congress may constitutionally authorize the emission of bills of 
credit. It is not important here, to decide whether the quality of 
legal tender in payment of debts, can be constitutionally imparted 
to those bills; it is enough to say, that there can be no question of the 
power of the government to emit them; to make them receivable in 
payment of debts to itself; to fit them for use by those who see fit to 
use them in all the transactions of commerce; to provide for their 
redemption; to make them a currency, uniform in value and descrip¬ 
tion, and convenient and useful for circulation. These powers, until 
recently, were only partially and occasionally exercised. Lately, how¬ 
ever, they have been called into full activity, and Congress has under¬ 
taken to supply a currency for the entire country. 

Having thus, in the exercise of undisputed constitutional powers, 
undertaken to provide a currency for the whole country, it cannot 
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be questioned that Congress may, constitutionally, secure the benefit 
of it to the people by appropriate legislation. To this end, Congress 
has denied the quality of legal tender to foreign coins, and has pro¬ 
vided by law against the imposition of counterfeit and base coin on 
the community. To the same end, Congress may restrain, by suitable 
enactment, the circulation as money of any notes not issued under 
its own authority. Without this power, indeed, its attempts to secure 
a sound and uniform currency for the country must be futile. 

Viewed in this light, as well as in the other light of a duty on con¬ 
tracts or property, we cannot doubt the constitutionality of the tax 
under consideration.... 

Mr. Justice Nelson, with whom concurred Mr. Justice Davis, dis¬ 
senting. ... 

McCRAY v. UNITED STATES 
195U.S. 27(1904) 

The United States sued McCray for a statutory penalty of $50, 
alleging that, being a licensed retail dealer in oleomargarine, he had, 
in violation of the acts of Congress (1886, 24 Stat. 200 and its amend¬ 
ment, 1902, 32 Stat. 93), knowingly purchased for resale a fifty-pound 
package of oleomargarine, artificially colored to look like butter, to 
which there were aflixed internal revenue stamps at the rate of one- 
fourth of a cent a pound, upon which the law required stamps at the 
rate of ten cents per pound. The answer of McCray ... set up two 
defenses. 

First ... It was asserted that whilst it was true that the oleomar¬ 
garine . .. was of a yellow color, that this result was not caused by 
artificial coloration, but was solely occasioned by the fact that the 
butter which was bought in the open market and used in making the 
oleomargarine had a deep yellow color imparted to it (the butter) by a 
substance known as Wells-Richardsons improved butter color- 

Second. If the act of Congress imposing the tax, when rightfully 
construed, required stamps at the rate of ten cents per pound upon 
oleomargarine, colored as described in the first defense, the act levy¬ 
ing such tax was charged to be repugnant to the Constitution of the 
United States.... 

Mr. Justice White, after making the foregoing statement, deliv¬ 
ered the opinion of the Court.... 
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Whilst, as a result of our written constitution, it is axiomatic that 
the judicial department of the government is charged with the solemn 
duty of enforcing the Constitution, and therefore in cases properly 
presented, of determining whether a given manifestation of authority 
has exceeded the power conferred by that instrument, no instance 
is afforded from the foundation of the government where an act. 
which was within a power conferred, was declared to be repugnant 
to the Constitution, because it appeared to the judicial mind that 
the particular exertion of constitutional power was either unwise or 
unjust.... So to hold ... would be a mere act of judicial usurpation. 

It is. however, argued if a lawful power may be exerted for an 
unlawful purpose, and thus by abusing the power it may be made to 
accomplish a result not intended by the Constitution, all limitations 
of power must disappear, and the grave function lodged in the judi¬ 
ciary, to confine all the departments within the authority conferred 
by the Constitution, will be of no avail.... But this reduces itself to 
the contention that, under our constitutional system, tire abuse by one 
department of the government of its lawful powers is to be corrected 
by the abuse of its powers by another department.... 

It is, of course, true, as suggested, that if there be no authority in 
the judiciary to restrain a lawful exercise of power by another depart¬ 
ment of the government, where a wrong motive or purpose has im¬ 
pelled to the exertion of the power, that abuses of a power conferred 
may be temporarily effectual. The remedy for this, however, lies, not 
in the abuse by the judicial authority of its functions, but in the peo¬ 
ple, upon whom, after all, under our institutions, reliance must be 
placed for the correction of abuses committed in the exercise of a 
lawful power. 


It being thus demonstrated that the motive or purpose of Congress 
in adopting the acts in question may not be inquired into, we are 
brought to consider the contentions relied upon to show that the 
acts assailed were beyond the power of Congress, putting entirely out 
of view all considerations based upon purpose or motive. 

l. Undoubtedly, in determining whether a particular act is within 
a granted power, its scope and effect are to be considered. Applying 
this rule to the acts assailed, it is self-evident that on their face they 
levy an excise tax. That being their necessary scope and operation, it 
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follows that the acts are within the grant of power. The argument to 
the contrary rests on the proposition that, although the tax be within 
the power, as enforcing it will destroy or restrict the manufacture of 
artificially colored margarine, therefore the power to levy the tax did 
not obtain. This, however, is but to say that the question of power 
depends, not upon the authority conferred by the Constitution, but 
upon what may be the consequence arising from the exercise of the 
lawful authority. 

Since . . . the taxing power conferred by the Constitution knows no 
limits except those expressly stated in that instrument, it must follow, 
if a tax be within the lawful power, the exertion of that power may 
not be judicially restrained because of the results to arise from its 
exercise... . 

2. The proposition that where a tax is imposed which is within 
the grant of powers, and which does not conflict with any express 
constitutional limitation, the courts may hold the tax to be void be¬ 
cause it is deemed that the tax is too high, is absolutely disposed of 
by the opinions in the cases. . .. 

3- Whilst undoubtedly both the Fifth and Tenth Amendments 
qualify, in so far as they are applicable, all the provisions of the Con¬ 
stitution, nothing in those amendments operates to take away the gram 
of power to tax conferred by the Constitution upon Congress. . . . 

The right of Congress to tax within its delegated power being 
unrestrained, except as limited by the Constitution, it was within the 
authority conferred on Congress to select the objects upon which 
an excise should be laid. It therefore follows that, in exerting its 
power, no want of due process of law could possibly result, because 
that body chose to impose an excise on artificially colored oleomar¬ 
garine and not upon natural butter artificially colored.... 


4. Lastly we come to consider the argument that, even though as a 
general rule a tax of the nature of the one in question would be 
within the power of Congress, in this case the tax should be held not 
to be within such power, because of its effect. This is based on the 
contention that, as the tax is so large as to destroy the business of 
manufacturing oleomargarine artificially colored to look like butter 
it thus deprives the manufacturers of that article of their freedom to 
engage in a lawful pursuit, and hence, irrespective of the distribution 
of powers made by the Constitution, the taxing laws are void, because 
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they violate those fundamental rights which it is the duty ol every 
free government to safeguard, and which, therefore, should be held 
to be embraced by implied though none the less potential guaranties, 
or in any event to be within the protection of the due process clause 
of the Fifth Amendment. 

Let us concede, for the sake of argument only, the premise of fact 
upon which the proposition is based. .. . 

Such concession, however, is not controlling in this ease. 1 his fol¬ 
lows when the nature of oleomargarine, artificially colored to look 
like butter, is recalled. As we have said, it has been conclusively set¬ 
tled by this Court that the tendency of that article to deceive the 
public into buying it for butter is such that the States may, in the 
exertion of their police powers, without violating the due process 
clause of the Fourteenth Amendment, absolutely prohibit the manu¬ 
facture of the article. It hence results, that even although it be true 
that the effect of the tax in question is to repress the manufacture 
of artificially colored oleomargarine, it cannot be said that such re¬ 
pression destroys rights which no free government could destroy, and. 
therefore, no ground exists to sustain the proposition that the judi¬ 
ciary may invoke an implied prohibition, upon the theory that to do 
so is essential to save such rights from destruction. And the same con¬ 
siderations dispose of the contention based upon the due process 
clause of the Fifth Amendment.... 

Let us concede that if a case was presented where the abuse of the 
taxing power was so extreme as to be beyond the principles which 
we have previously stated, and where it was plain to the judicial mind 
that the power had been called into play not for revenue but solely 
for the purpose of destroying rights which could not be rightfully 
destroyed consistently with the principles of freedom and justice upon 
which the Constitution rests, that it would be the duty of the courts 
to say that such an arbitrary act was not merely an abuse of a dele¬ 
gated power, but was the exercise of an authority not conferred. This 
concession, however, like the one previously made, must be without 
influence upon the decision of this cause for the reasons previously 
stated; that is, that the manufacture of artificially colored oleomar¬ 
garine may be prohibited by a free government without a violation of 
fundamental rights. 11 


u The oleomargarine lax was repealed in i 9 5« law Vj9 . 8.si Cong.. 2d 

Session, approved March 16, 1950. 
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The Chief Justice [Fuller], Mr. Justice Brown and Mr. Justice 
Peckham dissent. 


SONZINSKY v. UNITED STATES 
300 U.S. 506 (1937) 

Mr. Justice Stone delivered the opinion of the Court. 

The question for decision is whether Section 2 of the National 
Firearms Act of June 26, 1934,... which imposes a $200 annual 
license tax on dealers in firearms, is a constitutional exercise of the 
legislative power of Congress. ... 

Section 2 of the National Firearms Act requires every dealer in 
firearms to register with the Collector of Internal Revenue in the 
district where he carries on business, and to pay a special excise tax 
of $200 a year. Importers or manufacturers are taxed $500 a year. 
Section 3 imposes a tax of $200 on each transfer of a firearm, payable 
by the transferor, and Section 4 prescribes regulations for the identi¬ 
fication of purchasers. The term ••firearm'’ is defined by Section 1 as 
meaning a shotgun or a rifle having a barrel less than eighteen inches 
in length, or any other weapon, except a pistol or revolver, from which 
a shot is discharged by an explosive, if capable of being concealed on 
the person, or a machine gun, and includes a muffler or silencer for 
any firearm. ... Section 16 declares that the provisions of the Act are 
separable. Each tax is on a different activity and is collectible inde¬ 
pendently of the other.... 

In the exercise of its constitutional power to lay taxes, Congress 
may select the subjects of taxation, choosing some and omitting 
others.... Its power extends to the imposition of excise taxes upon 
the doing of business.... Petitioner does not deny that Congress may 
tax his business as a dealer in firearms. He insists that the present 
levy is not a true tax, but a penalty imposed for the purpose of sup¬ 
pressing traffic in a certain noxious type of firearms, the local regula¬ 
tion of which is reserved to the states because not granted to the 
national government. To establish its penal and prohibitive character, 
he relies on the amounts of the tax imposed by Section 2 on dealers, 
manufacturers and importers, and of the tax imposed by Section 3 on 
each transfer of a “firearm,” payable by the transferor. The cumula¬ 
tive effect on the distribution of a limited class of firearms, of rela¬ 
tively small value, by the successive imposition of different taxes, one 
on the business of the importer or manufacturer, another on that of 
the dealer, and a third on the transfer to a buyer, is said to be prohibi- 
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live in effect ancl to disclose unmistakably the legislative purpose to 
regulate rather than to tax. 

The case is not one where the statute contains regulatory provisions 
related to a purported tax in such a way as has enabled this Court to 
say in other cases that the latter is a penalty resorted to as a means of 
enforcing the regulations. Sec Child Labor Tax Case, 259 U.S. 20, 35: 
Hill v. Wallace, 259 U.S. 44; Carter v. Carter Coal Co., 298 U.S. 238. 
Nor is the subject of the tax described or treated as criminal by the 
taxing statute. ... Here Section 2 contains no regulation other than 
the mere registration provisions, which are obviously supportable as 
in aid of a revenue purpose. On its face it is only a taxing measure, 
and we are asked to say that the tax. by virtue of its deterrent effect 
on the activities taxed, operates as a regulation which is beyond the 
congressional power. 

Every tax is in some measure regulatory. To some extent it inter¬ 
poses an economic impediment to the activity taxed as compared with 
others not taxed. But a tax is not any the less a tax because it has a 
regulatory effect . . . and it has long been established that an Act of 
Congress which on its face purports to be an exercise of the taxing 
power is not any the less so because the tax is burdensome or tends 

to restrict or suppress the thing taxed- McCray v. United States, 

195 U.S. 27, 60-61- 


Here the annual tax of $200 is productive of some revenue. We 
are not free to speculate as to the motives which moved Congress to 
impose it, or as to the extent to which it may operate to restrict the 
activities taxed. As it is not attended by an offensive regulation, and 
since it operates as a tax, it is within the national taxing power.... 

[The conviction of Sonzinsky, on a charge of dealing in firearms 
without payment of the tax, was affirmed.] 

THE POWER TO SPEND 12 

The spending power, though not expressly granted, is, paradoxi¬ 
cally, even broader than the taxing power from which it is impliedly 
derived. Once the money collected by taxation goes into the treasury, 
there is no way to question by court action the validity of the method 
by which it is spent. And though the spending of public money may 
vitally affect contracts and property rights, there is no way by which 
13 From Dean Alfange. The Supreme Court and the National Will. 
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the person affected may invoke the protection of "due process” or 
the "contract clause.” It is true that attempts in this direction have 
been made, but the Court has repeatedly refused jurisdiction in such 
cases. Moreover, congressional spending without judicial restraint 
lias been the practice for so long that it has become one of the firmly 
established conventions of the American system, and it is extremely 
doubtful that the Court at this late stage will attempt to disturb it. 
The principle of judicial noninterference with federal spending was 
stated most categorically in the case ol Massachusetts v. Mellon 13 
which involved the so-called Maternity Act passed by Congress in 
1921. The act was challenged and an attempt was made to restrain 
the appropriations provided therein on the ground that they were 
intended for local, and not for national, purposes and hence consti¬ 
tuted an invasion of the powers reserved to the states under the Tenth 
Amendment. The Court, however, speaking through Mr. Justice 
Sutherland, dismissed the cases and refused to consider the constitu¬ 
tional issues involved with the following conclusive argument: 


The right of a taxpayer to enjoin the execution of a Federal appropria¬ 
tion act, on the ground that it is invalid and will result in taxation for 
illegal purposes, has never been passed upon by this Court. In cases where 
it was presented, the question has either been allowed to pass sub silentio, 

or the determination of it expressly withheld-If one taxpayer may 

champion and litigate such a cause, then every other taxpayer may do the 
same, not only in respect to the statute here under review, but also in 
respect of every other appropriation act and statute whose administration 
requires the outlay of public money, and whose validity may be ques¬ 
tioned. The bare suggestion of such a result, with its attendant inconven¬ 
iences, goes far to sustain the conclusion which we have reached, that a 
suit of this character cannot be maintained. It is of much significance that 
no precedent sustaining the right to maintain suits like this has been called 
to our attention although since the formation of the government, as an 
examination of the acts of Congress will disclose, a large number of statutes 
appropriating or involving the expenditure of moneys for non-Fcderal 
purposes have been enacted and carried into effect. 

The Court’s readiness to seize almost any pretext in order to avoid 
the issue is a gauge of the unfettered power of Congress to spend for 
any purpose and the futility of attempting to frustrate this established 
and popular prerogative by judicial action. The Court has appar- 

13 262 u.s. 1-17 092*)- 
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ently made up its mind not to attempt to exercise any restraint beyond 
the constitutional limitation of Article I. Section 9. Subsection 7, 
which provides that "no money shall be drawn from the treasury, but 
in consequence of appropriations made by law." Once the appropria¬ 
tion has been duly made. Congress may draw upon the treasury for 
any purpose that the legislators may judge to be within the ambit of 
the general welfare. This was precisely the conception of the general 
welfare” clause expounded by Hamilton. "The terms general wel¬ 
fare’,” he said, “were doubtless intended to signify more than was 
expressed or imported in those which preceded: otherwise numerous 
exigencies incident to the force of a nation would have been left 
without provision. The phrase is as comprehensive as any that could 
have been used, because it is not fit that the constitutional authority 
of the Union to appropriate its revenues should have been restricted 
within narrower limits than the general welfare, and because this 
necessarily embraces a vast variety of particulars which arc susceptible 
neither of specification nor of definition. It is therefore of necessity 
left to the discretion of the National Legislature to pronounce upon 
the subjects which concern the general welfare, and for wliic h, under 
that description, an appropriation of money is requisite and proper. H 
Though feints at challenge have been made, the Hamiltonian con¬ 
ception of the power to spend for the general welfare has never been 
upset by the Supreme Court, not even in the much misunderstood 
Hoosac Mills Case (United Stales v. liutler) which invalidated the 
AAA. For while the Court outlawed the processing taxes, it was 
powerless to stop the spending contemplated by the Agricultural 
Adjustment Act, and the government continued its benefit payments 
to farmers, notwithstanding the nullification of the whole plan. 

UNITED STATES v. BUTLER 
297 U.S. 1 (1935) 

Mr. Justice Roberts delivered the opinion of the Court. 

In this case we must determine whether certain provisions of the 
Agricultural Adjustment Act, 1933, conflict with the Federal Con¬ 
stitution. 

Title I of the statute is captioned "Agricultural Adjustment. 
Section 1 recites that an economic emergency has arisen, due to dis¬ 
parity between the prices of agricultural and other commodities, 

14 From ihc Report on Manufactures. 
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with consequent destruction of farmers' purchasing power and break¬ 
down in orderly exchange, which, in turn, have affected transactions 
in agricultural commodities with a national public interest and 
burdened and obstructed the normal currents of commerce, calling 
for the enactment of legislation. 

Section 2 declares it to be the policy of Congress: 

“To establish and maintain such balance between the production 
and consumption of agricultural commodities, and such marketing 
conditions therefor, as will reestablish prices to farmers at a level that 
will give agricultural commodities a purchasing power with respect 
to articles that farmers buy, equivalent to the purchasing power of 
agricultural commodities in the base period.” ... 

Section 8 provides, amongst other things, that "in order to effec¬ 
tuate the declared policy,” the Secretary of Agriculture shall have 
power 

“ (1) To provide for reduction in acreage or reduction in the pro¬ 
duction for market, or both, of any basic agricultural commodity, 
through agreements with producers or by other voluntary methods, 
and to provide for rental or benefit payments in connection there¬ 
with ... to be payable out of any moneys available for such pay¬ 
ments— 

”(2) To enter into marketing agreements with processors, associa¬ 
tions of producers, and others engaged in the handling, in the current 
of interstate or foreign commerce of any agricultural commodity or 
product thereof.... 

”(3) To issue licenses permitting processors, associations of produc¬ 
ers, and others to engage in the handling, in the current of interstate 
or foreign commerce, of any agricultural commodity or product 
thereof,....” 

It will be observed that the Secretary is not required, but is per- 
mitted. if, in his uncontrolled judgment, the policy of the act will so 
be promoted, to make agreements with individual farmers for a 
reduction of acreage or production upon such terms as he may think 
fair and reasonable. 

Section 9 (a) enacts: 

"To obtain revenue for extraordinary expenses incurred by reason 
of the national economic emergency, there shall be levied processing 
taxes as hereinafter provided. When the Secretary of Agriculture 
determines that rental or benefit payments are to be made with re¬ 
spect to any basic agricultural commodity, he shall proclaim such 
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determination, and a processing tax shall be in effect with respect to 
such commodity from the beginning of the marketing year therefor 
next following the date o[ such proclamation. The processing tax 
shall be levied, assessed, and collected upon the first domestic produc¬ 
tion of the commodity,... and shall be paid by the processor.. . 


... Section 12 (b) appropriates the proceeds from all taxes imposed 
under the act **to be available to the Secretary of Agriculture for 
expansion of markets and removal of surplus agricultural products. 
... administrative expenses, rental and benefit payments, and refunds 
on taxes.*’ 


On July 14, 1933, the Secretary of Agriculture, with the approval 
of the President, proclaimed that he had determined rental and 
benefit payments should be made with respect to cotton: that the 
marketing year for that commodity was to begin August 1, 1933: and 
calculated and fixed the rates of processing and floor taxes on cotton 
in accordance with the terms of the act. 

The United States presented a claim to the respondents as receivers 
of the Hoosac Mills Corporation for processing and floor taxes on 
cotton.... The receivers recommended that the claim be disallowed. 
The District Court found the taxes valid and ordered them paid. 
Upon appeal the Circuit Court of Appeals reversed the order.... 

First. At the outset the United States contends that the respondents 
have no standing to question the validity of the tax. I he position is 
that the act is merely a revenue measure levying an excise upon the 
activity of processing cotton,—a proper subject for the imposition of 
such a tax,—the proceeds of which go into the federal treasury and 
thus become available for appropriation for any purpose.. . . 

The tax can only be sustained by ignoring the avowed purpose and 
operation of the act, and holding it a measure merely laying an excise 
upon processors to raise revenue for the support of government. Be¬ 
yond cavil the sole object of the legislation is to restore the purchasing 
power of agricultural products to a parity with that prevailing in an 
earlier day; to take money from the processor for the accomplishment 
of the proposed end, and, meanwhile, to aid these farmers during the 
period required to bring the prices of their crops to the desired level. 

The tax plays an indispensable part in the plan of regulation.... 
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A tax automatically goes into effect for a commodity when the Secre¬ 
tary of Agriculture determines that rental or benefit payments are 
to be made for reduction of production of that commodity. The tax 
is to cease when rental or benefit payments cease.... 

The statute not only avows an aim foreign to the procurement 
of revenue for the support of government, but by its operation shows 
the exaction laid upon processors to be the necessary means for the 
intended control of agricultural production.... 

It is inaccurate and misleading to speak of the exaction from proc¬ 
essors prescribed by the challenged act as a tax, or to say that as a 
tax it is subject to no infirmity. A tax, in the general understanding 
of the term, and as used in the Constitution, signifies an exaction 
for the support of the Government. The word has never been thought 
to connote the expropriation of money from one group for the bene- 
fit of another. We may concede that the latter sort of imposition is 
constitutional when imposed to effectuate regulation of a matter in 
which both groups arc interested and in respect of which there is a 
power of legislation. But manifestly no justification for it can be 
found unless as an integral part of such regulation. The exaction 
cannot be wrested out of its setting, denominated an excise for rais¬ 
ing revenue and legalized by ignoring its purpose as a mere instru¬ 
mentality for bringing about a desired end. To do this would be to 
shut our eyes to what all others than we can see and understand. 

Child Labor Tax Case, 259 U.S. 20, 37. 

We conclude that the act is one regulating agricultural production; 
that the tax is a mere incident of such regulation and that the respond¬ 
ents have standing to challenge the legality of the exaction. 

It does not follow that as the act is not an exertion of the taxing 
power and the exaction not a true tax. the statute is void or the ex¬ 
action uncollectible. For. to paraphrase what was said in the Head 
Money Cases 15 if this is an expedient regulation by Congress, of a 
subject within one of its granted powers, “and the end to be attained 
is one falling within that power, the act is not void, because, within 
a loose and more extended sense than was used in the Constitution, 


the exaction is called a tax. 

Second. The Government asserts that even if the respondents may 
question the propriety of the appropriation embodied in the statute 
their attack must fail because Article I, Section 8 of the Constitution 
authorizes the contemplated expenditure of the funds raised by the 


is 112 U.S. 580 (188.1) . 
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tax. This contention presents the great and the controlling question 
in the case. We approach its decision with a sense of our grave re¬ 
sponsibility to render judgment in accordance with the principles 
established for the governance of all three branches of the Gov- 

eminent. . 

There should be no misunderstanding as to the function of this 
Court in such a case. It is sometimes said that the Court assumes a 
power to overrule or control the action of the people's representatives. 
This is a misconception. The Constitution is the supreme law of the 
land ordained and established by the people. All legislation must con¬ 
form to the principles it lays down. When an act of Congress is appro¬ 
priately challenged in the courts as not conforming to the constitu¬ 
tional mandate the judicial branch of the Government has only one 
duty,—to lay the article of the Constitution which is invoked beside 
the statute which is challenged and to decide whether the latter 
squares with the former. All the Court docs, or can do, is to announce 
its considered judgment upon the question. The only power it has, 
if such it may be called, is the power of judgment. This Court neither 
approves nor condemns any legislative policy. Its delicate and difficult 
office is to ascertain and declare whether the legislation is in accord¬ 
ance with, or in contravention of, the provisions of the Constitution; 

and, having done that, its duty ends. 

The question is not what power the Federal Government ought 
to have but what powers in fact have been given by the people. It 
hardly seems necessary to reiterate that ours is a dual form of govern¬ 
ment; that in every state there are two governments,—the state and 
the United States. Each State has all governmental powers save such 
as the people, by their Constitution, have conferred upon the United 
States, denied to the States, or reserved to themselves. The federal 
union is a government of delegated powers. It has only such as are 
expressly conferred upon it and such as are reasonably to be implied 
from those granted. In this respect we differ radically from nations 
where all legislative power, without restriction or limitation, is vested 
in a parliament or other legislative body subject to no restrictions 

except the discretion of its members. 

Article I, Section 8, of the Constitution vests sundry powers in the 
Congress. But two of its clauses have any bearing upon the validity 
of the statute under review. 

The third clause endows the Congress with power "to regulate 
Commerce ... among the several States.” Despite a reference in its 
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first section to a burden upon, and an obstruction of the normal cur¬ 
rents of commerce, the act under review does not purport to regulate 
transactions in interstate or foreign commerce. Its stated purpose is 
the control of agricultural production, a purely local activity, in an 
effort to raise the prices paid the farmer. Indeed, the Government 
does not attempt to uphold the validity of the act on the basis of the 
commerce clause, which, for the purpose of the present case, may 
be put aside as irrelevant. 

The clause thought to authorize the legislation—the first,—confers 
upon the Congress power “to lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the common Defence 

and general Welfare of the United States-” It is not contended 

that this provision grants power to regulate agricultural production 
upon the theory that such legislation would promote the general wel¬ 
fare. The Government concedes that the phrase "to provide for the 
general welfare" qualifies the power “to lay and collect taxes." The 
view that the clause grants power to provide for the general welfare, 
independently of the taxing power, has never been authoritatively 
accepted.... The true construction undoubtedly is that the only 
thing granted is the power to tax for the purpose of making funds 
for payment of the nation’s debts and making provisions for the 
general welfare. 

Nevertheless the Government asserts that warrant is found in this 
clause for the adoption of the Agricultural Adjustment Act. The 
argument is that Congress may appropriate and authorize the spend¬ 
ing of moneys for the “general welfare"; that the phrase should be 
liberally construed to cover anything conducive to national welfare; 
that decision as to what will promote such welfare rests with Congress 
alone, and the courts may not review its determination; and finally 
that the appropriation under attack was in fact for the general wel¬ 
fare of the United States. The Congress is expressly empowered to 
lay taxes to provide for the general welfare. • • • 

Since the foundation of the Nation sharp differences of opinion 
have persisted as to the true interpretation of the phrase. Madison 
asserted it amounted to no more than a reference to the other powers 
enumerated in the subsequent clauses of the same section; that, as 
the United States is a government of limited and enumerated powers, 
the grant of power to tax and spend for the general national welfare 
must be confined to the enumerated legislative fields committed to 
the Congress. In this view the phrase is mere tautology, for taxation 
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and appropriation are or may be necessary incidents to the exercise 
of any of the enumerated legislative powers. Hamilton, on the other 
hand, maintained the clause confers a power separate and distinct 
from those later enumerated, is not restricted in meaning by the 
grant of them, and Congress consequently has a substantive power to 
tax and to appropriate, limited only by the requirement that it shall 
be exercised to provide for the general welfare of the United States. 
Each contention has had the support of those whose views are entitled 
to great weight. This Court has noticed the question, but has never 
found it necessary to decide which is the true construction. Mr. Jus¬ 
tice Story, in his Commentaries espouses the Hamiltonian position. 
We shall not review the writings of public men and commentators 
or discuss the legislative practice. Study of all these leads us to con¬ 
clude that the reading advocated by Mr. Justice Story is the correct 
one. While, therefore, the power to tax is not unlimited, its confines 
are set in the clause which confers it, and not in those of Section 8 
which bestow and define the legislative powers of the Congress. It 
results that the power of Congress to authorize expenditure of public- 
moneys for public purposes is not limited by the direct grants of 
legislative power found in the Constitution. 


We are not now required to ascertain the scope of the phrase 
"general welfare of the United States” or to determine whether an 
appropriation in aid of agriculture falls within it. Wholly apart from 
that question, another principle enbedded in our Constitution pro¬ 
hibits the enforcement of the Agricultural Adjustment Act. The act 
invades the reserved rights of the states. It is a statutory plan to regu¬ 
late and control agricultural production, a matter beyond the powers 
delegated to the federal government. The tax, the appropriation of 
the funds raised, and the direction for their disbursement, are but 
parts of the plan. They are but means to an unconstitutional end. 

From the accepted doctrine that the United States is a government 
of delegated powers, it follows that those not expressly granted, or 
reasonably to be implied from such as are conferred, are reserved to 
the states or to the people. To forestall any suggestion to the contrary, 
the Tenth Amendment was adopted. The same proposition, other¬ 
wise stated, is that powers not granted are prohibited. None to regu¬ 
late agricultural production is given, and therefore legislation b\ 
Congress for that purpose is forbidden. 
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It is an established principle that the attainment of a prohibited 
end may not be accomplished under the pretext of the exertion of 
powers which are granted.... 


The power of taxation, which is expressly granted, may, of course, 
be adopted as a means to carry into operation another power also 
expressly granted. But resort to the taxing power to effectuate an 
end which is not legitimate, not within the scope of the Constitution, 
is obviously inadmissible.... 

Third. If the taxing power may not be used as the instrument to 
enforce a regulation of matters of state concern with respect to which 
the Congress has no authority to interfere, may it, as in the present 
case, be employed to raise the money necessary to purchase a com¬ 
pliance which the Congress is powerless to command? The Govern- 
ment asserts that whatever might be said against the validity of the 
plan if compulsory, it is constitutionally sound because the end is 
accomplished by voluntary cooperation. There are two sufficient 
answers to the contention. The regulation is not in fact voluntary. 
The farmer, of course, may refuse to comply, but the price of such 
refusal is the loss of benefits. The amount offered is intended to be 
sufficient to exert pressure on him to agree to the proposed regu a- 
tion. The power to confer or withhold unlimited benefits is the 
power to coerce or destroy. If the cotton grower elects not to accept 
the benefits, he will receive less for his crops; those who receive pay¬ 
ments will be able to undersell him. The result may well be financial 
ruin. The coercive purpose and intent of the statute is not obscure 
by the fact that it has not been perfectly successful. It is pointed out 
that, because there still remained a minority whom the rental ana 
benefit payments were insufficient to induce to surrender then inde¬ 
pendence of action, the Congress has gone further and, in the Banx- 
head Cotton Act, used the taxing power in a more directly minatory 
fashion to compel submission. This progression only serves more 
fully to expose the coercive purpose of the so-called tax imposed y 
the present act. It is clear that the Department of Agriculture has 
properly described the plan as one to keep a non-cooperating minor¬ 
ity in line. This is coercion by economic pressure. The asserte 

power of choice is illusory- . 

But if the plan were one for purely voluntary cooperation it would 

stand no better so far as federal power is concerned. At best 
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scheme for purchasing with federal funds submission to federal 
regulation of a subject reserved to the states. 

It is said that Congress has the undoubted right to appropriate 
money to executive oflicers for expenditure under contracts between 
the government and individuals; that much of the total expenditure 
is so made. But appropriations and expenditures under contracts for 
proper governmental purposes cannot justify contracts which are not 
within federal power. And contracts for the reduction of acreage 
and the control of production arc outside the range of that power. 
An appropriation to be expended by the United States under con¬ 
tracts calling for violation of a state law clearly would offend the 
Constitution. Is a statute less objectionable which authorizes expendi¬ 
ture of federal moneys to induce action in a field in which the United 
States has no power to intermeddle? The Congress cannot invade 
state jurisdiction to compel individual action; no more can it pur¬ 
chase such action. 


If the act before us is a proper exercise of the federal taxing power, 
evidently the regulation of all industry throughout the United States 
may be accomplished by similar exercises of the same power. It 
would be possible to exact money fTom one branch of an industry 
and pay it to another branch in every field of activity which lies 
within the province of the states. The mere threat of such a procedure 
might well induce the surrender of rights and the compliance with 
federal regulation as the price of continuance in business.... 


Hamilton himself, the leading advocate of broad interpretation of 
the power to tax and to appropriate for the general welfare, never 
suggested that any power granted by the Constitution could be used 
for the destruction of local self-government in the states. Story coun¬ 
tenances no such doctrine. It seems never to have occurred to them, 
that the general welfare of the United States, (which has aptly been 
termed "an indestructible Union, composed of indestructible States,”) 
might be served by obliterating the constituent members of the 
Union. But to this fatal conclusion the doctrine contended for would 
inevitably lead.... 

Mr. Justice Stone, dissenting_ 

i. The power of courts to declare a statute unconstitutional is 
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subject to two guiding principles of decision which ought never to be 
absent from judicial consciousness. One is that courts are concerned 
only with the power to enact statutes, not with their wisdom. The 
other is that while unconstitutional exercise of power by the execu¬ 
tive and legislative branches of the government is subject to judicial 
restraint, the only check upon our own exercise of power is our own 
sense of self-restraint. For the removal of unwise laws from the statute 
books appeal lies not to the courts but to the ballot and to the proc¬ 
esses of democratic government. 

2. The constitutional power of Congress to levy an excise tax upon 
the processing of agricultural products is not questioned. 1 he present 
levy is held invalid, not for any want of power in Congress to lay 
such a tax to defray public expenditures, including those for the 
general welfare, but because the use to which its proceeds are put 
is disapproved. 

3. As the present depressed state of agriculture is nation-wide in 
its extent and effects, there is no basis for saying that the expenditure 
of public money in aid of farmers is not within the specifically 
granted power of Congress to levy taxes to 'provide for the . . . gen¬ 
eral welfare.” The opinion of the Court does not declare otherwise. 


It is with these preliminary and hardly controverted matters in 
mind that we should direct our attention to the pivot on which the 
decision of the Court is made to turn. It is that a levy unquestionably 
within the taxing power of Congress may be treated as invalid be¬ 
cause it is a step in a plan to regulate agricultural production and 
is thus a forbidden infringement of the state power.... 


The Constitution requires that public funds shall be spent for a 
defined purpose, the promotion of the general welfare. Their ex¬ 
penditure usually involves payment on terms which will insure use 
by the selected recipients within the limits of the constitution¬ 
al purpose. Expenditures would fail of their purpose and thus 
lose their constitutional sanction if the terms of payment were not 
such that by their influence on the action of the recipients the per¬ 
mitted end would be attained. The power of Congress to spend is 
inseparable from persuasion to action over which Congress has no 
legislative control. Congress may not command that the science o 
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agriculture be taught in state universities. Hut it it would aid the 
teaching of that science by grants to state institutions, it is appropriate, 
if not necessary, that the grant be on the condition . .. that it be used 
for the intended purpose.... It makes no difference that there is a 
promise to do an act which the condition is calculated to induce. 
Condition and promise are alike valid since both are in furtherance 
of the national purpose for which money is appropriated. 


Congress through the Interstate Commerce Commission lias set 
aside interstate railroad rates. It has made and destroyed intrastate 
industries by raising or lowering tariffs. These results are said to be 
permissible because they are incidents of the commerce power and 

the power to levy duties on imports-The only conclusion to be 

drawn is that results become lawful when they are incidents of those 
powers but unlawful when incident to the similarly granted power 
to tax and spend. 

Such a limitation is contradictory and destructive of the power 
to appropriate for the public welfare, and is incapable of practical 
application. The spending power of Congress is in addition to the 

legislative power and not subordinate to it-It is a contradiction 

in terms to say that there is power to spend for the national welfare, 
while rejecting any power to impose conditions reasonably adapted 
to the attainment of the end which alone would justify the ex¬ 
penditure. 


That the governmental power of the purse is a great one is not now 
for the first time announced. Every student of the history of govern¬ 
ment and economics is aware of its magnitude and of its existence 
in every civilized government. Both were well understood by the 
framers of the Constitution when they sanctioned the grant of the 
spending power to the federal government, and both were recognized 
by Hamilton and Story, whose views of the spending power as stand¬ 
ing on a parity with the other powers specifically granted, have 
hitherto been generally accepted. 

The suggestion that it must now be curtailed by judicial fiat be¬ 
cause it may be abused by unwise use hardly rises to the dignity of 
the argument. So may judicial power be abused. .. . 

... Courts are not the only agency of government that must be 
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assumed to have capacity to govern. . . . But interpretation of our 
great charter of government which proceeds on any assumption that 
the responsibility for the preservation of our institutions is the ex¬ 
clusive concern of any one of the three branches of government, or 
that it alone can save them from destruction is far more likely, in 
the long run. “to obliterate the constituent members” of ‘‘an inde¬ 
structible union of indestructible states” than the frank recognition 
that language, even of a constitution, may mean what it says: that 
the power to tax and spend includes the power to relieve a nation¬ 
wide economic maladjustment by conditional gifts of money. 

Mr. Justice Brandeis and Mr. Justice Cardozo join in this opinion. 

HELVERING v. DAVIS 
301 U.S. 619(1937) 

Mr. Justice Cardozo delivered the opinion of the Court. 

The Social Security Act... is challenged once again. 

In Steward Machine Co. v. Davis, 301 U.S. 548. decided this day, 
we have upheld the validity of Title IX of the act, imposing an excise 
upon employers of eight or more. In this case T itles VIII and II arc 
the subject of attack. Title VIII lays another excise upon employers 
in addition to the one imposed by Title IX (though with different 
exemptions). It lays a special income tax upon employees to be de¬ 
ducted from their wages and paid by the employers. 1 itle II provides 
for the payment of Old Age Benefits, and supplies the motive and 
occasion, in the view of the assailants of the statute, for the levy of 
the taxes imposed by Title VIII. The plan of the two titles will now 
be summarized more fully. 

Title VIII, as we have said, lays two different types of tax, an 
“income tax on employees,” and "an excise tax on employers.” The 
income tax on employees is measured by wages paid during the calen¬ 
dar year_The excise tax on the employer is to be paid ‘‘with 

respect to having individuals in his employ,” and, like the tax on 

employees, is measured by wages-The two taxes are at the same 

rate_In the computation of wages all remuneration is to be in¬ 

cluded except so much as is in excess of $3000 during the calendar 
year affected.... The proceeds of both taxes are to be paid into the 
Treasury like internal-revenue taxes generally, and not earmarked 

in any way- , - 

Title II has the caption "Federal Old-Age Benefits.” The benefits 
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are of two types, first, monthly pensions, and second, lump sum pay¬ 
ments, the payments of the second class being relatively few and 
unimportant. 

The first section of this title creates an account in the United 
States Treasury to be known as the "Old-Age Reserve Account." No 
present appropriation, however, is made to that account_ 

Section 202 and later sections prescribe the form of benefits. The 
principal type is a monthly pension payable to a person after he has 
attained the age of 65.... In no event are they to exceed $.85 a 
month.... 

This suit is brought by [Davis] a shareholder of the Edison Electric 
Illuminating Company of Boston, a Massachusetts corporation, to 
restrain the corporation from making the payments and deductions 
called for by the act, which is stated to be void under the Constitu¬ 
tion of the United States.... 

First. [Whether Davis could properly challenge the payment of 
these taxes by the company; a majority held that he could.] 


Second. The scheme of benefits created by the provisions of Title 
II is not in contravention of the limitations of the Tenth Amendment. 

Congress may spend money in aid of the "general welfare." . . . 
There have been great statesmen in our history who have stood for 
other views. We will not resurrect the contest. It is now settled by 
decision. United States v. Butler, [supra]. The conception of the 
spending power advocated by Hamilton and strongly reinforced by 
Story has prevailed over that of Madison, which has not been lacking 
in adherents. Yet difficulties are left when the power is conceded. 
The line must still be drawn between one welfare and another, be¬ 
tween particular and general. Where this shall be placed cannot be 
known through a formula in advance of the event. There is a middle 
ground or certainly a penumbra in which discretion is at large. The 
discretion, however, is not confided to the courts. The discretion 
belongs to Congress, unless the choice is clearly wrong, a display of 
arbitrary power, not an exercise of judgment. This is now familiar 
law. "When such a contention comes here we naturally require a 
showing that by no reasonable possibility can the challenged legisla¬ 
tion fall within the wide range of discretion permitted to the Con¬ 
gress." United States v. Butler, [supra] -Nor is the concept of the 
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general welfare static. Needs that were narrow or parochial a century 
ago may be interwoven in our day with the well-being of the Nation. 
What is critical or urgent changes with the times. 

The purge of nation-wide calamity that began in 1929 has taught 
us many lessons. Not the least is the solidarity of interests that may 
once have seemed to be divided. Unemployment spreads from State 
to State, the hinterland now settled that in pioneer days gave an 

avenue of escape_Spreading from State to State, unemployment 

is an ill not particular but general, which may be checked, if Con¬ 
gress so determines, by the resources of the Nation-But the ill is 

all one. or at least not greatly different, whether men are thrown out 
of work because there is no longer work to do or because the disabili¬ 
ties of age make them incapable of doing it. Rescue becomes necessary 
irrespective of the cause. The hope behind this statute is to save men 
and women from the rigors of the poor house as well as from the 
haunting fear that such a lot awaits them when journey's end is near. 

Congress did not improvise a judgment when it found that the 
award of old age benefits would be conducive to the general welfare. 
... A great mass of evidence was brought together supporting the 
policy which finds expression in the act. Among the relevant facts 
are these: The number of persons in the United States 65 years of 
age or over is increasing proportionately as well as absolutely. What 

even more important the number of such persons unable to take 
care of themselves is growing at a threatening pace. More and more 
our population is becoming urban and industrial instead of rura 
and agricultural. The evidence is impressive that among industrial 
workers the younger men and women are preferred over the older. 
In times of retrenchment the older are commonly the first to go. and 
even if retained, their wages are likely to be lowered. The plight of 
men and women at so low an age as 40 is hard, almost hopeless, w ten 
they are driven to seek for reemployment. Statistics are in the 
brief.... 

The problem is plainly national in area and dimensions. Mor - 
over, laws of the separate states cannot deal with it effectively. Con¬ 
gress, at least, had a basis for that belief. States and local governments 
are often lacking in the resources that are necessary to finance an 
adequate program of security for the aged.... Apart from t e at ur 
of resources, states and local governments are at times reluctant to 
increase so heavily the burden of taxation to be borne by their res 
dents for fear of placing themselves in a position of economic d 
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advantage as compared with neighbors or competitors.... A system 
of old age pensions has special dangers of its own, if put in force in 
one state and rejected in another. The existence of such a system is 
a bait to the needy and dependent elsewhere, encouraging them to 
migrate and seek a haven of repose. Only a power that is national can 
serve the interests of all. 

Whether wisdom or unwisdom resides in the scheme of benefits 

in Title II, it is not for us to say-Counsel for respondent has 

recalled to us the virtues of self-reliance and frugality. .. . But the 
answer is not doubtful.... The issue is a closed one. It was fought 
out long ago. When money is spent to promote the general welfare, 
the concept of welfare or the opposite is shaped by Congress, not 
the states. So the concept be not arbitrary, the locality must yield. 
Constitution, Art. VI, § 2. 

[Discussion of other points omitted.) 

Mr. Justice McReynolds and Mr. Justice Butler are of opinion 
that the provisions of the Act here challenged are repugnant to the 
Tenth Amendment.... • 



CHAPTER 


V I 



The Power to Govern: 
Interstate Commerce 


1 . A NATIONAL ECONOMY 2 


When victory relieved the Colonies from the pressure for solidarity 
that war had exerted, a drift toward anarchy and commercial warfare 
between states began. . . each State would legislate according to its 
estimate of its own interests, the importance of its own products, and 
the local advantages or disadvantages of its position in a political or 
commercial view.” This came “to threaten at once the peace and 
safety of the Union.” Story, The Constitution, §§ 259, 260. See Fiske, 
The Critical Period o\ American History 144; Warren, The Making 
of the Constitution 567. The sole purpose for which Virginia initiated 
the movement which ultimately produced the Constitution was ”to 
take into consideration the trade of the United States; to examine 
the relative situations and trade of the said states; to consider how 
far a uniform system in their commercial regulation may be necessary 
to their common interest and their permanent harmony” and for 
that purpose the General Assembly of Virginia in January of 1786 
named commissioners and proposed their meeting with those from 


other states- 

The desire of the Forefathers to federalize regulation of foreign 
/and interstate commerce stands in sharp contrast to their jealous 
X Walton H. Hamilton and Douglass Adair gave this title to their illuminating study 
of the commerce clause (New York: W. W. Norton & Co.. «937) • 

2 From Mr. Justice Jackson’s majority opinion in Hood v. Du Mond. 33* -55 

533-535-53^-539 (»949) • 
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preservation of power over their internal affairs. No other federal f 
power was so universally assumed to be necessary, no other state power > 
was so readily relinquished. There was no desire to authorize federal j 
interference with social conditions or legal institutions of the states. 
Even the Bill of Rights amendments were framed only as a limitation 
upon the powers of Congress. The states were quite content with their 
several and diverse controls over most matters but, as Madison has 
indicated, "want of a general power over Commerce led to an exercise 
of this power separately, by the States, which not only proved abor¬ 
tive, but engendered rival, conflicting and angry regulations." 3 Far- 
rand, Records of the Federal Convention 547. 

The necessity of centralized regulation of commerce among the 
states was so obvious and so fully recognized that the few words of 
the Commerce Clause were little illuminated by debate. But the sig¬ 
nificance of the clause was not lost and its effect was immediate and 
salutary. We arc told by so responsible an authority as Mr. Jefferson’s 
first appointee to this Court [Mr. Justice Johnson] that "there was not 
a State in the Union, in which there did not, at that time, exist a 
variety of commercial regulations: concerning which it is too much to 
suppose, that the whole ground covered by those regulations was 
immediately assumed by actual legislation, under the authority of 
the Union. But where was the existing statute on this subject, that a 
State attempted to execute? or by what State was it ever thought nec¬ 
essary to repeal those statutes? By common consent, these laws 
dropped lifeless from their statute books, for want of the sustaining 
power, that had been relinquished to Congress." Gibbons v. Ogden, 

9 Wheat. (U.S.) 1, concurring opinion at 226. 

^The Commerce Clause is one of the most prolific sources of na- 
tional power and an equally prolific source of conflict with legislation 
<' of the state. While the Constitution vests in Congress the power to 
regulate commerce among the states, it docs not say what the states 
may or may not do in the absence of congressional action, nor how 
to draw the line between what is and what is not commerce among 

/ the states. Perhaps even more than by interpretation of its written 
word, this [the Supreme] Court has advanced the solidarity and 
prosperity of this Nation by the meaning it has given to these great 
silences of the Constitution.) 


The material success that has come to inhabitants of the states 
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which make up tliis federal free trade unit has been the most impres¬ 
sive in the history of commerce, but the established interdependence 
of the states only emphasizes the necessity of protecting interstate 
movement of goods against local burdens and repressions. We need 
only consider the consequences if each of the few states that produce 
copper, lead, high-grade iron ore, timber, cotton, oil or gas should 
decree that industries located in that state shall have priority. What 
fantastic rivalries and dislocations and reprisals would ensue if such 
practices were begun! Or suppose that the field of discrimination and 
retaliation be industry. May Michigan provide that automobiles can¬ 
not be taken out of that State until local dealers’ demands are fully 
met? . .. Could Ohio then pounce upon the rubber-tire industry, on 
which she has a substantial grip, to retaliate for Michigan's auto 
monopoly? 

'Our system, fostered by the Commerce Clause, is that every farmer 
and every craftsman shall be encouraged to produce by the certainty 
that he will have free access to every market in the Nation, that no 
home embargoes will withhold his export, and no foreign state will 
by customs duties or regulations exclude them. Likewise, every con¬ 
sumer may look to the free competition from every producing area 
in the Nation to protect him from exploitation by any. Such was the 
vision of the Founders; such has been the doctrine of this Court which 
has given it reality. 1 


GIBBONS v. OGDEN 
9 Wheat, i (1824) 

[The subject of the controversy in this case, the first to elaborate 
upon the commerce clause, was the steamboat monopoly granted to 
Robert Livingston by the New York state legislature. It was the trend 
of the time to encourage inventors and entrepreneurs by the grant 
of exclusive privileges. Livingston, in partnership with the inventor 
Robert Fulton, had secured an exclusive franchise for steam naviga¬ 
tion in New York waters even before the •'Clairmont's” first success¬ 
ful trip. Subsequently he obtained similar rights in Louisiana, thus 
combining control of the steamboat traffic in the nation s two most 
important port cities. New York and New Orleans. Other individuals 
obtained monopolies for steam navigation from the state legislatures 
of Georgia, Massachusetts, New Hampshire, and Vermont. I hese, 
says Albert I. Beveridge in his Life of John Marshall, are some 
examples of the general tendency of States and the promoters ot 
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steam navigation to make commerce pay tribute to monopoly by the 
exercise of the sovereignty of States over waters within their jurisdic¬ 
tion. Retaliation of State upon State again appeared—and in the same 
fashion that wrecked the States under the Confederation.*' 3 
( [Ogden enjoyed a monopoly on steam navigation between New 
York City and Elizabethtown, New Jersey, by virtue of an assign¬ 
ment of this part of their franchise from Livingston and Fulton 
(through a middleman). Gibbons had obtained a federal license for 
coastwise shipping (under an Act of Congress of 1793) and under 
it operated two steamboats between the same two points. Ogden 
claimed that this violated his exclusive right to navigate in New York 
waters and sought an injunction to restrain Gibbons. The New York 
courts granted his request and ordered Gibbons to discontinue the 
use of any steam vessels in the territorial waters of New York. Gibbons 
appealed to the Supreme Court.] 

Marshall, C. J. f delivered the opinion of the Court. 


The appellant contends that this decree is erroneous, because the 
laws which purport to give the exclusive privilege it sustains, arc 
repugnant to the Constitution and laws of the United States. 

They are said to be repugnant— 

1. To that clause in the Constitution which authorizes Congress 
to regulate commerce. 

2. To that which authorizes Congress to promote the progress of 
science and the useful arts:' 


This instrument [the Constitution] contains an enumeration of 
powers expressly granted by the people to their government. It has 
been said that these powers ought to be construed strictly. But why 
ought they be so construed? Is there one sentence in the Constitution 
which gives countenance to this rule? In the last of the enumerated 
powers, that which grants, expressly, the means of carrying all others 
into execution, Congress is authorized "to make all laws which shall 
be necessary and proper” for the purpose. But this limitation on the 
means which may be used, is not extended to the powers which are 
conferred; nor is there one sentence in the Constitution . .. that pre¬ 
scribes this rule. We do not, therefore, think ourselves justified in 

8 Vol. IV. p. 4 . 5 . 
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adopting it. . . . We know of no rule for construing the extent of such 
powers, other than is given by the language of the instrument which 
confers them, taken in connection with the purposes for which they 
are conferred. 

^The words are: "Congress shall have power to regulate commerce 
with foreign nations, and among the several States, and with the 
Indian tribes.” 

The subject to be regulated is commerce; and our Constitution 
being, as was aptly said at the bar, one of enumeration, and not of 
definition, to ascertain the extent of the power, it becomes necessary 
to settle the meaning of the word. The counsel for the appellee would 
limit it to traffic, to buying and selling, or the interchange of com¬ 
modities, and do not admit that it comprehends navigation.... Com¬ 
merce, undoubtedly, is traffic, but it is something more: it is inter¬ 
course. It describes the commercial intercourse between nations, and 
parts of nations, in all its branches, and is regulated by prescribing 
rules for carrying on that intercourse.)The mind can scarcely con¬ 
ceive a system for regulating commerce between nations which shall 
exclude all laws concerning navigation.... 

If commerce does not include navigation, the government of the 
United States has no direct power over that subject.... Yet this 
power has been exercised from the commencement of the govern¬ 
ment, has been execised with the consent of all, and has been under¬ 
stood by all to be a commercial regulation. All America understands, 
and has uniformly understood, the word, "commerce,” to compre¬ 
hend navigation. It was so understood, and must have been so under¬ 
stood, when the Constitution was framed. The power over com¬ 
merce, including navigation, was one of the primary objects for 
which the people of America adopted their government, and must 
have been contemplated in forming it. The convention must have 
used the word in that sense, because all have understood it in that 
sense; and the attempt to restrict it comes too late. 


The word used in the Constitution, then, comprehends, and has 
been always understood to comprehend, navigation within its mean¬ 
ing; and a power to regulate navigation, is as expressly granted, as 
if that term had been added to the word "commerce. 

To what commerce does this power extend? (The Constitution in- 
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forms us, to commerce “with foreign nations, and among the several 
States, and with the Indian tribes." 

It has, we believe, been universally admitted that these words com¬ 
prehend every species of commercial intercourse between the United 
States and foreign nations. No sort of trade can be carried on between 
this country and any other, to which this power does not extend^ It 
has been truly said that commerce, as the word is used in the Constitu¬ 
tion, is a unit, every part of which is indicated by the term. 

If this be the admitted meaning of the word, in its application to 
foreign nations, it must carry the same meaning throughout the 
sentence, and remain a unit, unless there be some plain intelligible 


cause which alters it. 

<The subject to which the power is next applied, is to commerce 
“among the several States.” ... 

It is not intended to say that these words comprehend that com¬ 
merce which is completely internal ... and which does not extend 

to or affect other States-The genius and character of the whole 

government seem to be, that its action is to be applied to all the 
external concerns of the nation, and to those internal concerns which! 
affect the States generally; but not to those which are completely' 
within a particular State, which do not affect other States, and with 
which it is not necessary to interfere, for the purpose of executing 
some of the general powers of the government... . 

But, in regulating commerce with foreign nations, the power of 
Congress docs not stop at the jurisdictional lines of the several States. 
... If Congress has the power to regulate it, that power must be exer¬ 
cised whenever the subject exists. If it exists within the States, il a 
foreign voyage may commence or terminate at a port within a State, 
then the power of Congress may be exercised within a State. 

‘ The principle is, if possible.jrtill^morc clear when applied to com¬ 
merce “among the several States.” ... What is commerce among" 
them; and how is it to be conducted? Can a trading expedition be 
tween two adjoining States, commence and terminate outside of each* 
And if the trading intercourse be between two States remote from 
each other, must it not commence in one, terminate in the other, 1 
and probably pass through a third? Commerce among the States 

must, of necessity, be commerce with the States-The power of 

Congress, then, whatever it may be, must be exercised within the 
territorial jurisdiction of the several States. ..) 
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We arc now arrived at the inquiry—what is this power? 

It is the power to regulate; that is, to prescribe the rule by which 
commerce is to be governed. This power, like all others vested in 
Congress, is complete in itself, may be exercised to its utmost extent, 
and acknowledges no limitations other than are prescribed in the 
Constitution. 

Rut it has been urged, with great earnestness, that although the 
power of Congress to regulate commerce ... be coextensive with the 
subject itself,... yet the States may severally exercise the same power, 
within their respective jurisdictions.. . . 


The grant of the power to lay and collect taxes is, like the power 
to regulate commerce, made in general terms, and has never been 
understood to interfere with the exercise of the same power by the 
States. ... But the two grants are not, it is conceived, similar in their 
terms or their nature.... Taxation is the simple operation of taking 
small portions from a perpetually accumulating mass, susceptible of 
almost infinite division; and a power in one to take what is necessary 
for certain purposes, is not, in its nature, incompatible with a power 
in another to take what is necessary for other purposes-In impos¬ 

ing taxes for State purposes, they are not doing what Congress is 
empowered to do. Congress is not empowered to tax for these purposes 
which are within the exclusive province of the States. When, then, 
each government exercises the power of taxation, neither is exercising 
the power of the other. But, when a State proceeds to regulate com¬ 
merce with foreign nations, or among the several States, it is exercis¬ 
ing the very power that is granted to Congress, and is doing the very 
thing which Congress is authorized to do.... 


But the inspection laws are said to be regulations of commerce, 
and are certainly recognized in the Constitution as being passed in 
the exercise of a power remaining with the States. 

That inspection laws may have a remote and considerable influ¬ 
ence on commerce will not be denied; but that a power to regu ate 
commerce is the source from which the right to pass them is derived, 
cannot be admitted.... They act upon the subject before it becomes 
an article of foreign commerce, or of commerce among the States, and 
prepare it for that purpose. They form a portion of that immense 
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mass of legislation, which embraces everything within the territory 
of a Stale, not surrendered to a general government.... Inspection 
laws, quarantine laws, health laws of every description, as well as 
laws for regulating the internal commerce of a State, and those which 
respect turnpike roads, ferries, etc., are component parts ol this mass. 

No direct general power over these objects is granted to Congress 
and. consequently, they remain subject to state legislation. H the 
legislative power of the Union can reach them, it must be lor national 
purposes: it must be where the power is expressly given for a special 
purpose, or is clearly incidental to some power which is expressly 
given. It is obvious that the government of the Union, in the exercise 
of its express powers, that, for example, of regulating commerce with' 
foreign nations and among the States, may use means that may also 
be employed by a State, in the exercise of its acknowledged powers; 
that, for example, of regulating commerce within the State.. . . So if 
a State, in passing laws on subjects acknowledged to be within its 
control, and with a view to those subjects, shall adopt a measure of 
the same character with one which Congress may adopt, it does not 
derive its authority from the particular power which has been 
granted, but from some other which remains with the State, and may 
be executed by the same means. All experience shows that the same 
measures, or measures scarcely distinguishable from each other, may 
flow from distinct powers; but this docs not prove that the powers 
themselves are identical.... 


It has been contended, by the counsel for the appellant [Daniel 
Webster], that, as the word to "regulate" implies in its nature full 
power over the thing to be regulated, it excludes, necessarily, thel 
action of all others that would perform the same operation on the/ 
same thing. That regulation is designed for the entire result. ... It 
produces a uniform whole, which is as much disturbed and deranged 
by changing what the regulating power designs to leave untouched, 
as that on which it has operated. 

There is great force in this argument, and the Court is not satisfied 
that it has been refuted. 

Since, however, in exercising the power of regulating their own 
purely internal affairs, whether of trading or police, the States may 
sometimes enact laws, the validity of which depends on their inter¬ 
fering with, and being contrary to, an act of Congress passed in pur- 
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suance of the Constitution, the Court will enter upon the inquiry, 
whether the laws of New York, as expounded by the highest tribunal 
of that State, have, in their application to this case, come into colli¬ 
sion with an act of Congress, and deprived a citizen of a right to 
which that act entitled him. Should this collision exist, it will be 
immaterial whether those laws were passed in virtue of a concurrent 
power “to regulate commerce with foreign nations and among the 
several States,” or in virtue of a power to regulate their domestic 
trade and police. In one case and the other, the acts of New York 
must yield to the law of Congress: and the law sustaining the priv¬ 
ilege they confer, against a right given by a law of the union, must 
be erroneous. 

This opinion has been frequently expressed in this Court, and is 
founded as well on the nature of the government as on the words of 
the Constitution. In argument, however, it has been contended that, 
if a law passed by a State, in the exercise of its acknowledged sover¬ 
eignty, comes into conflict with a law passed by Congress in pursu¬ 
ance of the Constitution, they affect the subject, and each other, like 
equal opposing powers. 

But the framers of our Constitution foresaw this state of things, 
and provided for it by declaring the supremacy not only of itself, but 
of the laws made in pursuance of it. The nullity of any act, inconsist¬ 
ent with the Constitution, is produced by the declaration that the 
Constitution is the supreme law. The appropriate application of that 
part of the clause which confers the same supremacy on laws and 
treaties, is to such acts of the state legislatures as do not transcend 
their powers, but, though enacted in the execution of acknowledged 
state powers, interfere with, or are contrary to the laws of Congress, 
made in pursuance of the Constitution, or some treaty made under 
the authority of the United States. In every such case, the act of Con¬ 
gress, or the treaty, is supreme; and the law of the State, though 
enacted in the exercise of powers not controverted, must yield to it.... 

The questions ... whether the conveyance of passengers be a part 
of the coasting trade, and whether a vessel can be protected in that 
occupation by a coasting license, are not, and cannot be, raised in 
this case. The real and sole question seems to be, whether a steam 
machine, in actual use, deprives a vessel of the privilege conferred 
by a license.... 

But all inquiry into this subject seems to the Court to be put com- 



THE POWER TO GOVERN: INTERSTATE COMMERCE 


20 


pletely at rest, by the act already mentioned, entitled, "An act for the 
enrolling and licensing of steamboats." . .. 

This act demonstrates the opinion of Congress, that steamboats 
, may be enrolled and licensed, in common with vessels using sails. 
They are, of course, entitled to the same privileges, and can no more 
be restrained from navigating waters, and entering ports which are 
free to such vessels, than if they were wafted on their voyage by the 
winds, instead of being propelled by the agency of fire. The one ele¬ 
ment may be as legitimately used as the other, for every commercial 
purpose authorized by the laws ol the Union: and the act of a State 
inhibiting the use of either to any vessel having a license under the 
act of Congress, comes, we think, in direct collision with that act. 

As this decides the cause, it is unnecessary to enter in an examina¬ 
tion of that part of the Constitution which empowers Congress to 
promote the progress of science and the useful arts.... 

Reversed and annulled. 

[Mr. Justice Johnson, in a concurring opinion, maintained that 
the power of Congress over interstate commerce was intended to be 
wholly exclusive.] 

COOLEY v. BOARD OF WARDENS OF THE 
PORT OF PHILADELPHIA 
12 How. 299 (1851) 

Mr. Justice Curtis delivered the opinion of the Court. 

These cases are ... actions to recover half-pilotage fees under the 
29th section of the act of the Legislature of Pennsylvania, passed on 
the second day of March, 1803. The plaintiff in error alleges that the 
highest court of the State has decided against a right claimed by him 
under the Constitution of the United States. That right is, to be 
exempted from the payment of sums of money, demanded pursuant 
to the state law above referred to, because that law contravenes sev¬ 
eral provisions of the Constitution of the United States. 

The particular section of the state law drawn in question is as 
follows: "That every ship or vessel arriving from or bound to any 
foreign port or place, and every ship or vessel of the burden of 
seventy-five tons or more, sailing from or bound to any port not 
within the river Delaware, shall be obliged to receive a pilot.... And 
it shall be the duty of the wardens to enter every such vessel in a 
book to be kept by them for that purpose, without fee or reward. 
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And if the master of any ship or vessel shall neglect to make such 
report, he shall forfeit and pay the sum of sixty dollars. And if the 
master of any such ship or vessel shall refuse or neglect to take a 
pilot, the master, owner or consignee of such vessel shall forfeit and % 
pay to the warden aforesaid a sum equal to the half-pilotage of such 
ship or vessel.. . 

We think this particular regulation concerning half-pilotage fees, 
is an appropriate part of a general system of regulations of this sub¬ 
ject. Testing it by the practice of commercial states and countries 
legislating on this subject, we find it has usually been deemed neces¬ 
sary to make similar provisions. Numerous laws of this kind are cited 
in the learned argument of the counsel for the defendant in error; 
and their fitness, as part of a system of pilotage, in many places, may 
be inferred from their existence in so many different states and 


countries. ... 

It remains to consider the objection that it is repugnant to the third 
clause of the eighth section of the first article. "The Congress shall 
have power to regulate commerce with foreign nations and among 
the several States, and with the Indian tribes." 

That the power to regulate commerce includes the regulation of 
navigation, we consider settled. And when we look to the nature of 
the service performed by pilots, to the relations which that service 
and its compensations bear to navigation between the several States, 
and between the ports of the United States and foreign countries, 
we are brought to the conclusion, that the regulation of the qualifica¬ 
tions of pilots, of the modes and times of offering and rendering 
their services, of the responsibilities which shall rest upon them, of 
the powers they shall possess, of the compensation they may demand, 
and of the penalties by which their rights and duties may be enforced, 
do constitute regulations of navigation, and consequently of com¬ 
merce, within the just meaning of this clause of the Constitution... • 

It becomes necessary, therefore, to consider whether this law of 
Pennsylvania, being a regulation of commerce, is valid. 

The act of Congress of the 7th of August, 1789. sect. 4, is as follows: 

"That all pilots... shall continue to be regulated in conformity 
with the existing laws of the States, respectively, wherein such pilots 
may be, or with such laws as the States may respectively hcre * t “' r 
enact for the purpose, until further legislative provision shall be 
made by Congress." 
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If the States were divested of the power to legislate on this subjec t 
by the grant of the commercial power to Congress, it is plain this act 
could not confer upon them power thus to legislate. If the Constitu¬ 
tion excluded the States from making any law regulating commerce, 
certainly Congress cannot regrant, or in any manner reconvey that 

power_Entertaining these views, we are brought directly and 

unavoidably to the consideration of the question, whether the grant 
of the commercial power to Congress, did per sc deprive the States 
of all power to regulate pilots. This question has never been decided 
by this Court, nor, in our judgment, has any case depending upon 
all the considerations which must govern this one, come before this 
Court. The grant of commercial power to Congress docs not contain 
any terms which expressly exclude the States from exercising an 
authority over its subject-matter. If they are excluded, it must be 
because the nature of the power, thus granted to Congress, requires 
that a similar authority should not exist in the States. II it were con¬ 
ceded on the one side, that the nature of this power ... is absolutely 
and totally repugnant to the existence of a similar power in the States, 
probably no one would deny that the grant of the power to Congress, 
as effectually and perfectly excludes the States from all future legisla¬ 
tion on the subject, as if express words had been used to exclude 
them. And on the other hand, if it were admitted that the existence 
of this power in Congress, like the power of taxation, is compatible 
with the existence of a similar power in the States, then it would be in 
conformity with the contemporary exposition of the Constitution 
( Federalist , No. 32), and with the judicial construction, given from 
time to time by this Court, after the most deliberate consideration, 
to hold that the mere grant of such a power to Congress, did not 
imply a prohibition on the States to exercise the same power; that it 
is not the mere existence of such a power, but its exercise by Con¬ 
gress, which may be incompatible with the exercise of the same power 
by the States, and that the States may legislate in the absence of Con¬ 
gressional regulations. ... 

The diversities of opinion, therefore, which have existed on this 
subject, have arisen from the different views taken of the nature of 
this power. But when the nature of a power like this is spoken of, 
when it is said that the nature of the power requires that it shoul^ 
be exercised exclusively by Congress, it must be intended to refer to 
the subjects of that power, and to say they are of such a nature as to 
require exclusive legislation by Congress. Now the power to regulate 
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commerce, embraces a vast field, containing not only many, but 
exceedingly various subjects, quite unlike in their nature; some im¬ 
peratively demanding a single uniform rule, operating equally on 
the commerce of the United States in every port; and some, like the 
subject now in question, as imperatively demanding that diversity/ 
which alone can meet the local necessities of navigation. 

Either absolutely to affirm, or deny that the nature of this power re¬ 
quires exclusive legislation by Congress, is to lose sight of the nature 
of the subjects of this power, and to assert concerning all of them, 
what is really applicable but to a part. Whatever subjects of this 
power arc in their nature national, or admit only of one uniform 
system, or plan of regulation, may justly be said to be of such a nature 
as to require exclusive legislation by Congress. That this cannot be 
affirmed of laws for the regulation of pilots and pilotage is plain. ... 

Viewed in this light, so much of this act of 1789 as declares that 
pilots shall continue to be regulated "by such laws as the States may 
respectively hereafter enact for that purpose." instead of being held 
to be inoperative, as an attempt to confer on the States a power to 
legislate, of which the Constitution had deprived them, is allowed 
an appropriate and important signification. It manifests the under¬ 
standing of Congress, at the outset of the government, that the nature 
of this subject is not such as to require exclusive legislation. The 
practice of the States, and of the national government, has been in 
conformity with this declaration, from the origin of the national 
government to this time; and the nature of the subject when exam¬ 
ined is such as to leave no doubt of the superior fitness and propriety, 
not to say the absolute necessity, of different systems of regulation, 
drawn from local knowledge and experience, and conformed to local 
wants. How, then, can we say, that by the mere grant of power to 
regulate commerce, the States are deprived of all the power to legis¬ 
late on this subject, because from the nature of the power the legisla¬ 
tion of Congress must be exclusive. This would be to affirm that the 
nature of the power is, in any case, something different from the 
nature of the subject to which, in such case, the power extends, and 
that the nature of the power necessarily demands, in all cases, exclu¬ 
sive legislation by Congress, while the nature of one of the subjects 
of that power, not only does not require such exclusive legislation 
but may be best provided for by many different systems enacted by 
the States, in conformity with the circumstances of the ports within 
their limits. In construing an instrument designed for the formation 
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of a government, and in determining the extent of one of its impor¬ 
tant giants of power to legislate, we can make no such distinction 
between the nature of the power and the nature of the subject on 
which that power was intended practically to operate, nor consider 
the grant more extensive by affirming of the power, what is not true 
of its subject now in question. 

It is the opinion of a majority of the Court that the mere grant to 
Congress of the power to regulate commerce did not deprive the 
States of power to regulate pilots, and that although Congress has 
legislated on this subject, its legislation manifests an intention, with 
a single exception, not to regulate this subject, but to leave its regula¬ 
tion to the several States. To these precise questions, which are all 
we are called on to decide, this opinion must be understood to be 
confined. It does not extend to the question what other subjects, 
under the commercial power, are within the exclusive control of 
Congress, or may be regulated by the States in the absence of all 
Congressional legislation: nor to the general question, how far any 
regulation of a subject by Congress, may be deemed to operate as 
an exclusion of all legislation by the States upon the same subject. 
We decide the precise questions before us. upon what we deem sound 
principles, applicable to this particular subject in the state in which 
the legislation of Congress has left it. We go no further.. .. 

[Affirmed.] 

[Mr. Justice McLean and Mr. Justice Wayne dissented; Mr. Jus¬ 
tice Daniei. wrote a concurring opinion arguing that the control of 
pilotage was inherently a right of the States, “not one merely to be 
tolerated, or held subject to the sanction of the federal government.”] 

REGULATION UNDER THE COMMERCE CLAUSE 4 


The restrictive effects of the commerce clause, even as ameliorated 
by the principles of tfooley v. Board of Port Wardens and the recogni¬ 
tion of the states' police powers, interfered frequently with the effec¬ 
tive execution of important state policies. A situation finally arose 
that led to Congressional intervention to relieve the states of some 
of the then existing restraints of their powers. During the seventies 
and eighties of the last century several midwestern states had pro¬ 
hibited the manufacture and sale of intoxicating beverages. The 

4 From: The Constitution and Socio-Economic Change, the first Thomas M. Cooley 
Lecture delivered at the University of Michigan by Henry RotLschacfcr; Ann Arbor: 
University of Michigan Law School. . W 8 . pp. 28 - 32 . Copyright by Un.vcrs.ty of M.ch.gan 
Law School. Reproduced by permission of the author and publishers. 
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enforcement of this policy against interstate sales, and local original 
package sales of intoxicants brought in from other states, was held 
to conflict with the commerce clause. Their [the dry states'] appeals 
to Congress led to the enactment of the Wilson Act in 1890, which 
subjected intoxicants to the laws of those states upon their arrival 
therein. The validity of that Act was a fairly debatable matter when 
the issue came before the Supreme Court. In Gibbons v. Ogden, 
Chief Justice Marshall, in meeting the contention that the Pilot Act 
of August 7, 1789, impliedly acknowledged a concurrent power in 
the states to regulate interstate commerce, had stated that "Congress 
cannot enable a State to legislate" but might adopt the provisions of 
state laws on any subject. In Cooley v. Board of Port Wardens, Justice 
Curtis drew from the enactment of that Act the very conclusion that 
Chief Justice Marshall had denied. In his opinion, he had used the 
following language: 

“If the States were divested of the power to legislate on this subject [of 
pilotage] by the grant of the commercial power to Congress, it is plain this 
act could not confer upon them power thus to legislate. If the Constitution 
excluded the States from making any law regulating commerce, certainly 
Congress cannot regrant it. or in any manner reconvey to the States that 
power.” 

When In re Rahrer 1 was decided the commerce power was being 
quite uniformly treated as an exclusive power, and the regulation of 
original package sales as within its scope. It was not unreasonable to 
view the Wilson Act as conferring that power upon the states in the 
case of intoxicants; that is, granting them a right to exercise part 
of an exclusively federal power. The Court met this difficulty by a 
rather ingenious argument substantially as follows. Since the matter 
is one within the federal commerce power, the silence of Congress 
would operate to exclude states from its regulation. Action by Con¬ 
gress is no less potent than its silence. Its action in removing an 
impediment to the enforcement of the state laws in respect to im¬ 
ported packages in their original condition, created by the absence o 
a specific utterance on its part” does not delegate any federal powers 
to the states. The Wilson Act was viewed as merely divesting intoxi¬ 
cants of their character as subjects of interstate commerce * at an 
earlier period of time than would otherwise be the case. The sam 


» 140 U.S. 545 (1891). 
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technique was later used to protect the economic interests ol a state, 
as it conceived those interests, against injury from competition by 
prison-made goods. 0 Whatever the theory invoked to sustain it, it 
was a device for expanding the operative effect of state laws governing 
transactions within them. The limits of its availability have never 


been precisely defined.... 

The principles formulated by Chief Justice Marshall in McCulloch 
v. Maryland furnished a favorable basis for a broad expansion ol 
federal powers in general. His opinion in Gibbons v. Ogden per¬ 
formed the same function for the commerce power. Its scope is 
defined by reference to the “Genius and character of the whole gov¬ 
ernment" which seems "to be, that its action is to be applied to all 
the external concerns of the nation, and to those internal concerns 
which affect the States generally: but not to those which are com¬ 
pletely within a particular State, which do not affect other States, and 
with which it is not necessary to interfere, for the purpose of execut¬ 
ing some of the general powers of the government. I his language, 
though applied to federal powers generally, states his theory of the/ 
scope of the commerce power as well. Equally comprehensive was ImV 
view as to the scope of the power to regulate. It is defined as the', 
power "to prescribe the rule by which commerce is to be governed,"/ 
and, "like all others vested in Congress, is complete in itself, may bc^ 
exercised to its utmost extent, and acknowledges no limitations, other 
than are prescribed in the Constitution .. . the power over commerce 
with foreign nations, and among the several States, is vested in Con¬ 
gress as absolutely as it would be in a single government, having in 
its constitution the same restrictions in the exercise of the power as 
are found in the Constitution of the United States. 

It remained for his successors on the Court to develop the impli¬ 
cations of these premises. The conditions in the nation in his time 


Kentucky Whip * Collar Company v. Illinois Central R. Co. 1 * 

The same formula for ' divesting" items in interstate commerce of «hei. ’ ,]; * 

was employed in igjo when Congress made prize-fight films shippe. • ^ 

to the laws of that state in spite of the interstate character of the . 

In the Whip if Collar case Chief Justice Hughes summarized the cases 
u*c of the commerce power for police power objectives and 

properly formulate these objectives "in the light of the fact « .. . J? ' 

interstate commerce, if permitted, would aid in the frustration of valul *«aic la* 
United States v. Darin,, post, apparently sets at rest anv speculation oscr possible limits 
to the power of Congiess to prohibit the movement of goods in •n.crstatecomt^rce 
-a. correspondingly. ... .lives, goo* of by .he D^v 

may have upon the activities of the slates- 
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did not call for any extensive exercise of the commerce power by 
Congress. It did enact legislation regulating navigation, providing 
for the construction of interstate highways, and imposing protective 
tariffs against foreign imports. During the Civil War, and for some 
time thereafter, it chartered corporations for the construction of 
railroads. The beginning of its active interposition to regulate the 
nation's economic life dates from the eighties of the last century. 
This was in no small measure due to evils that had arisen with which 
the individual states were unable to cope. Their inability was due in 
part to the restraints imposed on them by the commerce clause as 
construed by the Supreme Court. The most important laws inacted 
in these early stages of what proved to be a permanent movement 
were the Interstate Commerce Act of 1887 and the Sherman Anti- 
Trust Act of 1890. The former dealt directly with interstate trans¬ 
portation; the latter sought to protect the then existing national 
market against the evils of monopoly by prohibiting contracts in 
restraint of, or aiming to monopolize, interstate trade. That Congress 
possessed the power to regulate interstate transportation in some 
respects had never been denied since Gibbons v. Ogden. The Act of 
1887 marked the beginning of a federal program for the regulation 
of interstate carriers that was far advanced by 1933. No difficulty was 
found in sustaining laws regulating the operating conditions of rail¬ 
roads, their relations to patrons, the rates that might be charged, and 
the relations between carriers in connection with through routes and 
joint rates. The basic justification for such measures was that they 
protected interstate traffic against unreasonable burdens. That the 
commerce power could be used to promote the growth of interstate 
commerce and control it with an eye to the welfare not only of those 
immediately concerned but also of the general public was expressly 
affirmed in the Recapture Clause Case [which follows].. .. 

DAYTON-GOOSE CREEK RY. CO. v. UNITED STATES 

263U.S. 456 (1924) 

Mr. Chief Justice Taft delivered the opinion of the Court. 

The main question in this case is whether the so-called ‘‘recapture’ 
paragraphs of the Transportation Act of 1920, c. 91, Section 422 (15a), 
paragraphs 5-17, 41 Stat. 456, 489-49*» are constitutional. 

The Dayton-Goose Creek Railway Company is a corporation of 
Texas, engaged in intrastate, interstate and foreign commerce. Its 
volume of intrastate traffic exceeds that of its interstate and foreign 
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traffic. In response to orders of the Interstate Commerce Commission, 
the carrier made returns for ten months of 1920, and for the lull year 
of 1921, reporting the value of its railroad property employed in 
commerce and its net revenue therelrom. It earned $2i,GG(>.2 j more 
than six per cent, on the value of its property in the ten months ol 
1920, and S33.766.99 excess in the twelve months of 1921. The Com¬ 
mission requested it to report what provision it had made for setting 
up a fund to preserve one-hall of these excesses, and to remit the 
other half to the Commission. The carrier then filed the present bill, 
setting forth the constitutional invalidity of the recapture pro¬ 
visions. ... 

This Court has recently had occasion to construe the Transporta¬ 
tion Act. In Wisconsin R. R. Commission v. C. R. & Q. R. R. Co., 257 
U.S. 563. it was held that the act in seeking to render the interstate 
commerce railway system adequate to the country's needs had ... con¬ 
ferred on the Commission valid power and duty to raise the level ol 
intrastate rates when it found that they were so low as to discriminate 
against interstate commerce and unduly to burden it. In the New 
England Divisions Case, 261 U.S. 184, it was held that ... the Com¬ 
mission in making division of joint rates between groups ol carriers 
might in the public interest consult the needs of a weaker group in 
order to maintain it in effective operation as part of an adequate 
transportation system, and give it a greater share of such rates if the 
share of the other group was adequate to avoid a confiscatory result. 

In both cases it was pointed out that the Transportation Act adds 
a new and important object to previous interstate commerce legisla¬ 
tion, which was designed primarily to prevent unreasonable or dis¬ 
criminatory rates against persons and localities. The new act seeks 
affirmatively to build up a system of railways prepared to handle 
promptly all the interstate traffic of the country. It aims to give the 
owners of the railways an opportunity to earn enough to maintain 
their properties and equipment in such a state of efficiency that they 
can carry well this burden. To achieve this great purpose, it puts the 
railroad systems of the country more completely than ever under the 
fostering guardianship and control of the Commission, which is to 
supervise their issue of securities, their car supply and distribution, 
their joint use of terminals, their construction of new lines, their 
abandonment of old lines, and by a proper division of joint rates, and 
by fixing adequate rates for interstate commerce, to secure a fair 
return upon the properties of the carriers engaged. 
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It was insisted in the two cases referred to, and it is insisted here, 
that the power to regulate interstate commerce is limited to the fixing 
of reasonable rates and the prevention of those which are discrimina¬ 
tory, and that when these objects are attained, the power of regula¬ 
tion is exhausted. This is too narrow a view of the commerce clause. 
To regulate in the sense intended is to foster, protect and control the 
commerce with appropriate regard to the welfare of those who are 
immediately concerned, as well as the public at large, and to promote 
its growth and insure its safety.. .. 


Title IV of the Transportation Act, embracing §§ 418 and 422. is 
carefully framed to achieve its expressly declared objects. Uniform 
rates enjoined for all shippers will tend to divide the business in 
proper proportions so that, when the burden is great, the railroad 
of each carrier will be used to its capacity. If the weaker roads were 
permitted to charge higher rates than their competitors, the business 
would seek the stronger roads with the lower rates, and congestion 
would follow. The directions given to the Commission in fixing uni¬ 
form rates will tend to put them on a scale enabling a railroad of 
average efficiency among all the carriers of the section to earn the 
prescribed maximum return. Those who earn more must hold one- 
half of the excess primarily to preserve their sound economic condi¬ 
tion and avoid wasteful expenditures and unwise dividends. Those 
who earn less are to be given help by credit secured through a fund 
made up of the other half of the excess. By the recapture clauses Con¬ 
gress is enabled to maintain uniform rates for all shippers and yet 
keep the net returns of railways, whether strong or weak, to the 
varying percentages which are fair respectively to them. The recap¬ 
ture provisions are thus the key provision of the whole plan. 

Having regard to the property rights of the carriers and the interest 
of the shipping public, the validity of the plan depends on two 

propositions. , 

First. Rates which as a body enable all the railroads necessary to o 
the business of a rate territory or section, to enjoy not more than a 
fair net operating income on the aggregate value of their properties 
therein economically and efficiently operated, are reasonable from 
the standpoint of the individual shipper in that section. He with 
every other shipper similarly situated in the same section is vitally 
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interested in having a system which can do all the business offered. 
If there is congestion, he suffers with the rest. He may, therefore, 
properly be required in the rates he pays to share with all other 
shippers of the same section the burden of maintaining an adequate 
railway capacity to do their business. 

It should be noted that, in reaching a conclusion, upon the first 
proposition, we are only considering the general level of rates and 
their direct bearing upon the net return of the entire group. . . . 

Second. The carrier owning and operating a railroad, however 
strong financially, however economical in its facilities, or favorably 
situated as to traffic, is not entitled as of constitutional right to more 
than a fair net operating income upon the value ol its properties 
which are being devoted to transportation.... If it receives a fail 
return on its property, why should it make any difference that other 
and competing railroads in the same section are permitted to receive 
higher rates for a service which it costs them more to render and from 
which they receive no better net return? ... 

The reduction of the net operating return provided by the recap¬ 
ture clause is, as near as may be, the same thing as if rates had all 
been reduced proportionately before collection. It is clearly unsound 
to say that the net operating profit accruing from a whole rate struc¬ 
ture is not relevant evidence in determining whether the sum of the 
rates is fair. The investment is made on the faith of a profit, the profit 
accrues from the balance left after deducting expenses from the prod¬ 
uct of the rates, and the assumption is that the operation is economical 
and the expenditures are reasonably necessary. If the profit is fair, 
the sum of the rates is so. If the profit is excessive, the sum of the 
rates is so. One obvious way to make the sum of the rates reasonable 
so far as the carrier is concerned is to reduce its profit to what is fair. 


The third question for our consideration is whether the recapture 
clause, by reducing the net income from intrastate rates, invades the 
reserved power of the States and is in conflict with the Tenth Amend¬ 
ment. In solving the problem of maintaining the efficiency of an 
interstate commerce railway system which serves both the States and 
the Nation, Congress is dealing with a unit in which state and inter¬ 
state operations are often inextricably commingled. When the ade¬ 
quate maintenance of interstate commerce involves and makes neces- 
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sary on this account the incidental and partial control of intrastate 
commerce, the power of Congress to exercise such control has been 
clearly established. 

. . . The Shreveport Case , 234 U.S. 342, 352 [below]; ... The com¬ 
bination of uniform rates with the recapture clauses is necessary to 
the better development of the country's interstate transportation sys¬ 
tem as Congress has planned it. The control of the excess profit due to 
the level of the whole body of rates is the heart of the plan. To divide 
that excess and attempt to distribute one part to interstate traffic and 
the other to intrastate traffic would be impracticable and defeat the 
plan. This renders indispensable the incidental control by Congress 
of that part of the excess possibly due to intrastate rates which if 
present is indistinguishable.... 

•^Houston, e. & w. t. ry. co. v. united states 

("The Shreveport Case") 

23,1 U.S. 342 (1914) 


Mr. Justice Hughes delivered the opinion of the Court. 

These suits were brought in the Commerce Court’ by the Houston, 
East R: West Texas Railway Company and the Houston & Shreveport 
Railroad Company, and by the Texas & Pacific Railway Company, 
respectively, to set aside an order of the Interstate Commerce Com¬ 
mission, dated March it, 1912. upon the ground that it exceeded the 
Commissions authority. Other railroad companies intervened in 
support of the petitions, and the Interstate Commerce Commission 
and the Railroad Commission of Louisiana intervened in opposition. 


The petitions were dismissed.... . 

The order of the Interstate Commerce Commission was made 1 
a proceeding initiated in March, 191«. by the Railroad Commission 
of Louisiana. The complaint was that the appellants, and other inte ¬ 
state carriers, maintained unreasonable rates from Shreveport, Loui 
ana, to various points in Texas, and further, that these carriers, 1 
the adjustment of rates over their respective lines, unjustly_ dl 
inated in favor of traffic within the state of Texas, and against similar 
traffic between Louisiana and Texas. The carriers filed answers 
numerous pleas of intervention by shippers and commerce 
were allowed; testimony was taken and arguments were heard. 

The gravamen of the complaint, said the Interstate Commerce 


7 A special court set up in i 9 >o <° ' cvicw and ‘° enforcc findin S s 
Commerce Commission. It was abolished in 1913. 


of the Interstate 
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Commission, was that the carriers made rates out of Dallas and other 
Texas points into eastern Texas which were much lower than those 
which they extended into Texas from Shreveport. The situation may 
be briefly described: Shreveport, Louisiana, is about .jo miles from 
the Texas state line, and 231 miles from Houston, Texas, on the line 
of the Houston, East R: West Texas and Houston R: Shreveport Com¬ 
panies (which are affiliated in interest); it is 189 miles from Dallas. 
Texas, on the line of the Texas and Pacific. Shreveport competes with 
both cities for the trade of the intervening territory. The rates on 
these lines from Dallas and Houston, respectively, eastward to inter¬ 
mediate points in Texas, were much less, according to distance, than 
from Shreveport westward to the same points. It is undisputed that 
the difference was substantial, and injuriously affected the commerce 
of Shreveport. It appeared, for example, that a rate of Go cents car¬ 
ried first-class traffic a distance of 1G0 miles to the eastward from 
Dallas, while the same rate would carry the same class of traffic only 

55 miles into Texas from Shreveport- 

The Interstate Commerce Commission found that the interstate 
class rates out of Shreveport to named Texas points were unreason¬ 
able, and it established maximum class rates for this traffic. These 
rates, we understand, were substantially the same as the class rates 
fixed by the Railroad Commission of Texas, and charged by the c ar¬ 
riers, for transportation for similar distances in that state. The Inter¬ 
state Commerce Commission also found that the carriers maintained 
"higher rates from Shreveport to points in I exas" than were in force 
"from cities in Texas to such points under substantially similar condi¬ 
tions and circumstances," and that thereby ‘an unlawful and undue 
preference and advantage" was given to the Texas cities, and a dis¬ 
crimination" that was "undue and unlawful" was effected against 
Shreveport. In order to correct this discrimination, the carriers were 
directed to desist from charging higher rates for the transportation 
of any commodity from Shreveport to Dallas and Houston, respec¬ 
tively, and intermediate points, than were contemporaneously 
charged for the carriage of such commodity from Dallas and Houston 
toward Shreveport for equal distances, as the Commission found that 
relation of rates to be reasonable.... The report states that under this 
order it will be the duty of the companies "to duly and justly equalize 
the terms and conditions” upon which they will extend "transporta¬ 
tion to traffic of a similar character, moving into Texas from Shreve¬ 
port, with that moving wholly within Texas," but that, in effecting 
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such equalization, the class scale rates as prescribed shall not be 
exceeded. 


The point of the objection to the order is that, as the discrimina¬ 
tion found by the Commission to be unjust arises out of the relation 
of intrastate rates, maintained under state authority, to interstate 
rates that have been upheld as reasonable, its correction was beyond 
the Commission's power. Manifestly the order might be complied 
with, and the discrimination avoided, either by reducing the inter¬ 
state rate from Shreveport to the level of the competing intrastate 
rates, or by raising these intrastate rates to the level of the interstate 
rate, or by such reduction in the one case and increase in the other 
as would result in equality. But it is urged that, so far as the inter¬ 
state rates were sustained by the Commission as reasonable, the Com¬ 
mission was without authority to compel their reduction in order to 
equalize them with the lower intrastate rates. The holding of the 
commerce court was that the order relieved the appellants from fur¬ 


ther obligation to observe the intrastate rates, and that they were at 
liberty to comply with the Commission’s requirements by increasing 
these rates sufficiently to remove the forbidden discrimination. The 
invalidity of the order in this aspect is challenged upon two grounds: 

(1) That Congress is impotent to control the intrastate charges of 
an interstate carrier even to the extent necessary to prevent injurious 
discrimination against interstate traffic; and 

(2) That, if it be assumed that Congress has this power, still it has 
not been exercised, and hence the action of the Commission exceeded 
the limits of the authority which has been conferred upon it. 

First. It is unnecessary to repeat what has frequently been said y 
this Court with respect to the complete and paramount character o 
the power confided to Congress to regulate commerce among t 
several states. It is of the essence of this power that, where it exists, 1 
dominates. Interstate trade was not left to be destroyed or impeded 
by the rivalries of local government. The purpose was to make 1 
possible the recurrence of the evils which had overwhelmed the 
Confederation, and to provide the necessary basis of national uni y 
by insuring ‘ uniformity of regulation against conflictingand dis^ 
criminating state legislation.” By virtue of the compre ensi 
of the grant, the authority of Congress is at all times adequate to meet 
the varying exigencies that arise, and to protect the nat.onal .merest 
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by securing the freedom of interstate commercial intercourse from 
local control. ... 

Congress is empowered to regulate.—that is. to provide the law for 
the government of interstate commerce; to enact "all appropriate 
legislation” for its “protection and advancement" (The Daniel Ball, 
10 Wall. 557, 564): to adopt measures "to promote its growth and 
insure its safety" (Mobile County v. Kimball, 102 U S. 691.696, 697) ; 
"to foster, protect, control, and restrain" (Second Employers' Liability 
Cases, 223 U.S. 1, 47. 53, 54). Its authority, extending to these inter¬ 
state carriers as instruments of interstate commerce, necessarily em¬ 
braces the right to control their operations in all matters having such 
a close and substantial relation to interstate traffic that the control is 
essential or appropriate to the security of that traffic, to the efficiency 
of the interstate service, and to the maintenance of conditions under 
which interstate commerce may be conducted upon fair terms and 
without molestation or hindrance. As it is competent for Congress 
to legislate to these ends, unquestionably it may seek their attain¬ 
ment by requiring that the agencies of interstate commerce shall 
not be used in such manner as to cripple, retard, or destroy it. The 
fact that carriers are instruments of intrastate commerce, as well as 
of interstate commerce, does not derogate from the complete and 
paramount authority of Congress over the latter, or preclude the 
Federal power from being exerted to prevent the intrastate operations 
of such carriers from being made a means of injury to that which 
has been confided to Federal care. Wherever the interstate and intra¬ 
state transactions of carriers are so related that the government of 
the one involves the control of the other, it is Congress, and not the 
State, that is entitled to prescribe the final and dominant rule, for 
otherwise Congress would be denied the exercise of its constitutional 
authority, and the State, and not the Nation, would be supreme 
within the national field.... 


While . .. [prior] decisions sustaining the Federal power relate to 
measures adopted in the interest of the safety of persons and prop¬ 
erty, they illustrate the principle that Congress, in the exercise of its 
paramount power, may prevent the common instrumentalities of 
interstate and intrastate commercial intercourse from being used in 
their intrastate operations to the injury of interstate commerce. This 
is not to say that Congress possesses the authority to regulate the inter- 
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nal commerce of a State, as such, but that it does possess the power 
to foster and protect interstate commerce, and to take all measures 
necessary or appropriate to that end. although intrastate transactions 
of interstate carriers may thereby be controlled. 

This principle is applicable here. We find no reason to doubt that 
Congress is entitled to keep the highways of interstate communication 
open to interstate traffic upon fair and equal terms. That an unjust 
discrimination in the rates of a common carrier, by which one person 
or locality is unduly favored as against another under substantially 
similar conditions of traffic, constitutes an evil, is undeniable; and 
where this evil consists in the action of an interstate carrier in unrea¬ 
sonably discriminating against interstate traffic over its line, the 
authority of Congress to prevent it is equally clear. It is immaterial, 
so far as the protecting power of Congress is concerned, that the 
discrimination arises from intrastate rates as compared with inter¬ 
state rates. The use of the instrument of interstate commerce in a dis¬ 
criminatory manner so as to inflict injury upon that commerce, or 
some part thereof, furnishes abundant ground for Federal interven¬ 
tion. Nor can the attempted exercise of state authority alter the mat¬ 
ter, where Congress has acted, for a State may not authorize the car¬ 
rier to do that which Congress is entitled to forbid and has forbidden. 

It is to be noted—as the government has well said in its argument 
in support of the Commission’s order—that the power to deal with 
the relation between the two kinds of rates, as a relation, lies exclu¬ 
sively with Congress. It is manifest that the state cannot fix the rela¬ 
tion of the carrier’s interstate and intrastate charges without directly 
interfering with the former, unless it simply follows the standard set 
by Federal authority-It is for Congress to supply the needed cor¬ 

rection where the relation between intrastate and interstate rates 
presents the evil to be corrected, and this it may do completely, y 
reason of its control over the interstate carrier in all matters having 
such a close and substantial relation to interstate commerce that it 
is necessary and appropriate to exercise the control for the effective 

government of that commerce. . 

It is also clear that, removing the injurious discriminations aga 
interstate traffic arising from the relation of intrastate to interstate 
rates. Congress is not bound to reduce the latter below what it may 
deem to be a proper standard, fair to the carrier and to the public. 
Otherwise, it could prevent the injury to interstate commerc 
by the sacrifice of its judgment as to interstate rates. Congress 
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entitled to maintain its own standard as to these rates, and to forbid 
any discriminatory action by interstate carriers which will obstruct 
the freedom of movement of interstate traffic over their lines in 
accordance with the terms it establishes. 

Having this power. Congress could provide for its execution 
through the aid of a subordinate body: and we conclude that the 
order of the Commission now in question cannot be held invalid 
upon the ground that it exceeded the authority which Congress 
could lawfully confer. 

Second. The remaining question is with regard to the scope of the 
power which Congress has granted to the Commission. [Discussion 
omitted]. 


Affirmed. 

Mr. Justice Lurton and Mr. Justice Pitney dissent. 


2 . THE POWER EXPANDING 

U A. L. A. SCHECHTER POULTRY CORP. 



v. UNITED STATES 


295 U.S. 495 (1935) 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

Petitioners . . . were convicted in the District Court of the United 
States for the Eastern District of New York on eighteen counts of 
an indictment charging violations of what is known as the "Live 
Poultry Code,’* and on an additional count for conspiracy to commit 
such violations.. .. The defendants contended (i) that the Code had 
been adopted pursuant to an unconstitutional delegation by Congress 
of legislative power; (2) that it attempted to regulate intrastate trans¬ 
actions which lay outside the authority of Congress; and (3) that in 
certain provisions it was repugnant to the due process clause of the 
Fifth Amendment. 


New York City is the largest live-poultry market in the United 
States. Ninety-six per cent of the live poultry there marketed comes 
from other States. Three-fourths of this amount arrives by rail and 
is consigned to commission men or receivers. ... The commission 
men transact by far the greater part of the business on a commission 
basis, representing the shippers as agents, and remitting to them the 
proceeds of sale, less commissions, freight and handling charges. 
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Otherwise, they buy for their own account. They sell to slaughter¬ 
house operators who are also called marketmen. 

The defendants [Schechter Poultry Corporation et al.] are slaugh¬ 
terhouse operators of the latter class-Defendants ordinarily pur¬ 

chase their live poultry from commission men at the West Washing¬ 
ton Market in New York City or at the railroad terminals serving the 
City, but occasionally they purchase from commission men in Phila¬ 
delphia. They buy the poultry for slaughter and resale. After the 
poultry is trucked to their slaughterhouse markets in Brooklyn, it 
is there sold, usually within twenty-four hours, to retail poultry 
dealers and butchers who sell directly to consumers. I he poultry 
purchased from defendants is immediately slaughtered, prior to deliv¬ 
ery, by schochtim 8 in defendants' employ. Defendants do not sell 
poultry in interstate commerce. 

The "Live Poultry Code” was promulgated under section 3 of the 
National Industrial Recovery Act. That section ... authorizes the 
President to approve “codes of fair competition." Such a code may 
be approved for a trade or industry, upon application by one or 
more trade or industrial associations or groups if the President finds 
that such associations or groups "impose no inequitable restrictions 
on admission to membership therein and are truly representative, 
and (2) that such codes are not designed "to promote monopolies 
or to eliminate or oppress small enterprises and will not operate to 
discriminate against them, and will tend to effectuate the policy" of 
Title I of the act. Such codes “shall not permit monopolies or mo- 
nopolistic practices.”... Where such a code has not been approved, 
the President may prescribe one. either on his own motion or on 
complaint. Violation of any provision of a code (so approved or 
prescribed) "in any transaction in or affecting interstate or foreign 
commerce" is made a misdemeanor punishable by a fine of not more 
than S500 for each offense, and each day the violation continues is 
to be deemed a separate offense. 

The “Live Poultry Code” was approved by the President o 


P The declared purpose is "To effect the policies of title I of th 
National Industrial Recovery Act.” The code is established as a 
code for fair competition for the live poultry industry of the metro- 
politan area in and about the City of New York. 

a Persons authorized by rabbinical authority to slaughter animals for use as food in 
accordance with orthodox Jewish laws. 
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The Code fixes the number of hours for work days. It provides that 
no employee, with certain exceptions, shall be permitted to work in 
excess of forty (40) hours in any one week, and that no employee, 
save as stated, "shall be paid in any pay period less than at the rate 
of fifty (50) cents per hour." The article containing "general labor 
provisions" prohibits the employment of any person under sixteen 
years of age, and declares that employees shall have the right of 
"collective bargaining." and freedom of choice with respect to labor 
organizations, in the terms of section 7 (a) of the Act. The minimum 
number of employees, who shall be employed by slaughterhouse 
operators, is fixed, the number being graduated according to the 
average volume of weekly sales.... 

The seventh article, containing "trade practice provisions,” pro¬ 
hibits various practices which are said to constitute "unfair methods 
of competition." . .. 

The President approved the Code by an executive order. . . . 

Of the eighteen counts of the indictment upon which the defend¬ 
ants were convicted, aside from the count for conspiracy, two counts 
charged violation of the minimum wage and maximum hour provi¬ 
sions of the Code, and ten counts were for violation of the require¬ 
ment (found in the "trade practice provisions") of "straight killing.” 
This requirement was really one of "straight" selling. The term 
"straight killing" was defined in the Code as "the practice of requir¬ 
ing persons purchasing poultry for resale to accept the run of any 
half coop, coop, or coops, as purchased by slaughterhouse operators, 
except for culls." The charges in the ten counts, respectively, were 
that the defendants in selling to retail dealers and butchers had per¬ 
mitted "selections of individual chickens taken from particular coops 
and half coops." 

Of the other six counts, one charged the sale to a butcher of an 
unfit chicken; two counts charged the making of sales without having 
the poultry inspected or approved in accordance with regulations or 
ordinances of the City of New York; two counts charged the making 
of false reports or the failure to make reports relating to the range 
of daily prices and volume of sales for certain periods; and the re¬ 
maining count was for sales to slaughterers or dealers who were 
without licenses required by the ordinances and regulations of the 
City of New York. 

First. Two preliminary points are stressed by the Government with 
respect to the appropriate approach to the important questions pre- 
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sented. We are told that the provision of the statute authorizing the 
adoption of codes must be viewed in the light of the grave national 
crisis with which Congress was confronted. Undoubtedly, the con¬ 
ditions to which power is addressed are always to be considered when 
the exercise of power is challenged. Extraordinary conditions may 
call for extraordinary remedies. But the argument rtecessarily stops 
short of an attempt to justify action which lies outside the sphere of 
constitutional authority. Extraordinary conditions do not create or 
enlarge constitutional power. The Constitution established a national 
government with powers deemed to be adequate, as they have proved 
to be both in war and peace, but these powers of the national govern¬ 
ment are limited by the constitutional grants. Those who act under 
these grants are not at liberty to transcend the imposed limits because 
they believe that more or different power is necessary. Such assertions 
of extraconstitutional authority were anticipated and precluded by 
the explicit terms of the Tenth Amendment,—"The powers not 
delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States, respectively, or to 
the people." 

The further point is urged that the national crisis demanded a 
broad and intensive cooperative effort by those engaged in trade and 
industry, and that this necessary cooperation was sought to be fostered 
by permitting them to initiate the adoption of codes. But the statu¬ 
tory plan is not simply one for voluntary effort. It does not seek 
merely to endow voluntary trade or industrial associations or groups 
with privileges or immunities. It involves the coercive exercise of the 
law-making power. The codes of fair competition, which the statute 
attempts to authorize, are codes of laws. If valid, they place all per¬ 
sons within their reach under the obligation of positive law, binding 
equally those who assent and those who do not assent. Violations ol 
the provisions of the codes are punishable as crimes.... . 

[The second part of the opinion, dealing with the delegation of 
legislative power, is reproduced in Chapter III. at P- 77-1 

Third. The question of the application of the provisions of I e 
Live Poultry Code to intrastate transactions. Although the validity 
of the codes (apart from the question of delegation) rests upon the 
commerce clause of the Constitution, section 3 (a) is not in terms 
limited to interstate and foreign commerce. From the generality o 
its terms, and from the argument of the Government at the bar, 11 



THE POWER TO GOVERN! INTERSTATE COMMERCE 22 1 

would appear that section 3(a) was designed to authorize codes with¬ 
out that limitation. But under section 3(f) penalties are confined to 
violations of a code provision "in any transaction in or affecting 
interstate or foreign commerce." This aspect of the case presents the 
question whether the particular provisions of the Live Poultry Code, 
which the defendants were convicted for violating and for having 
conspired to violate, were within the regulating power of Congress. 

These provisions relate to the hours and wages of those employed 
by defendants in their slaughterhouses in Brooklyn and to the sales 
there made to retail dealers and butchers. 

(1) Were these transactions "in" interstate commerce? Much is 
made of the fact that almost all the poultry coming to New York is 
sent there from other States. But the code provisions, as here applied, 
do not concern the transportation of the poultry from other States to 
New York, or the transaction of the commission men or others to 
whom it is consigned, or the sales made by such consignees to de¬ 
fendants. When defendants had made their purchases, whether at 
the West Washington Market in New York City or at the railroad 
terminals serving the City, or elsewhere, the poultry was trucked to 
their slaughterhouses in Brooklyn for local disposition. The inter¬ 
state transactions in relation to that poultry then ended. Defendants 
held the poultry at their slaughterhouse markets for slaughter and 
local sale to retail dealers and butchers who in turn sold directly to 
consumers. Neither the slaughtering nor the sales by defendants were 
transactions in interstate commerce. ... 

The undisputed facts thus afford no warrant for the argument 
that the poultry handled by defendants at their slaughterhouse mar¬ 
kets was in a "current” or "flow” of interstate commerce and was thus 
subject to congressional regulation. The mere fact that there may be 
a constant flow of commodities into a State does not mean that the 
flow continues after the property has arrived and has become com¬ 
mingled with the mass of property within the State and is there held 
solely for local disposition and use. So far as the poultry here in ques¬ 
tion is concerned, the flow in interstate commerce had ceased. The 
poultry had come to a permanent rest within the State. It was not 
held, used, or sold by defendants in relation to any further transac¬ 
tions in interstate commerce and was not destined for transportation 
to other States. Hence, decisions which deal with a stream of inter¬ 
state commerce—where goods come to rest within a State temporarily 
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and are later to so forward in interstate commerce—and with the 
regulations of transactions involved in that practical continuity of 

movement, arc not applicable here- 

(2) Did the defendants' transactions di rectly “affect” interstate' 
commerce so as to be subject to federal re£UTation? "The power of 
Congress extends not only to the regulation of transactions which are 
part of interstate commerce, but to the protection of that commerce 
from injury- 


In determining how far the federal government may go in control¬ 
ling intrastate transactions upon the ground that they "affect inter¬ 
state commerce, there is a necessary and well-established distinction 
between direct and indirect effects. The precise line can be drawn 
only as individual cases arise, but the distinction is clear in principle. 
Direct effects arc illustrated by .. . e.g.. the effects of failure to use 
prescribed safety appliances on railroads which are the highways of 
both interstate and intrastate commerce, injury to an employee en¬ 
gaged in interstate transportation by the negligence of an employee 
engaged in an intrastate movement, the fixing of rates for intrastate 
transportation which unjustly discriminate against interstate com¬ 
merce. But where the effect of intrastate transaction upon interstate 
commerce is merely indirect, such transactions remain within the 
domain of state power. If the commerce clause were construed to 
reach all enterprises and transactions which could be said to ha 
an indirect effect upon interstate commerce, the federal authority 
would embrace practically all the activities of the people and 11 
authority of the State over its domestic concerns would exist on y 
by sufferance of the federal government. Indeed on such a theory, 
even the development of the State's commercial facilities would t> 
subject to federal control.... 


It is not the province of the Court to consider the economic advan¬ 
tages or disadvantages of such a centralized system It is 
say that the Federal Constitution does not provide for it. Ourgr 
and development have called for wide use o the com-n^ powe ° 
the federal government in its control over the expanded actmt^es o 
interstate commerce, and in protecting that commerce from b^den 
interferences, and conspiracies to restrain and monopolize t. But 
the authority of the federal government may not be pushed 
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an extreme as to destroy the distinction, which the commerce clause 
itself establishes, between commerce "among the several States" and 
the internal concerns of a State. The same answer must be made to 
the contention that is based upon the serious economic situation 
which led to the passage of the Recovery Act.—the fall in prices, the 
decline in wages and employment, and the curtailment of the market 
for commodities. Stress is laid upon the great importance of main¬ 
taining wage distributions which would provide the necessary stimu¬ 
lus in starting "the cumulative forces making for expanding com¬ 
mercial activity." Without in any way disparaging this motive, it is 
enough to say that the recuperative efforts of the federal government 
must be made in a manner consistent with the authority granted by 
the Constitution. 

We are of the opinion that the attempt through the provisions of 
the Code to fix the hours and wages of employees of defendants in 
their intrastate business was not a valid exercise of federal power. . . . 


Mr. Justice Cardozo, concurring.... 


I find no authority in that grant [the commerce clause] for the 
regulation of wages and hours of labor in the intrastate transactions 
that make up the defendants' business. As to this feature of the case 
little can be added to the opinion of the Court. There is a view of 
causation that would obliterate the distinction between what is na¬ 
tional and what is local in the activities of commerce. Motion at the 
outer rim is communicated perceptibly, though minutely to recording 
instruments at the center. A society such as ours "is an elastic medium 
which transmits all tremors through its territory: the only question 
is of their size." Per Learned Hand, J., in the court below. The law 
is not indifferent to considerations of degree. Activities local in their 
immediacy do not become interstate and national because of distant 
repercussions. What is near and what is distant may at times be un¬ 
certain. .. . There is no penumbra of uncertainty obscuring judg¬ 
ment here. To find immediacy or directness here is to find it almost 
everywhere. If centripetal forces are to be isolated to the exclusion 
of the forces that oppose and counteract them, there will be an end 
to our federal system. 
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I am authorized to state that Mr. Justice Stone joins in this 
opinion. 

•NATIONAL LABOR RELATIONS BOARD v. JONES & 

LAUGHLIN STEEL CORF. 

301 U.S. 1 (1937) 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

In a proceeding under the National Labor Relations Act of 1935. 
(49 Stat. 449), the National Labor Relations Board found that the 
respondent. Jones R: Laughlin Steel Corporation, had violated the 
Act by engaging in unfair labor practices affecting commerce. The 
proceeding was instituted by the Beaver Valley Lodge No. 200. 
affiliated with the Amalgamated Association of Iron, Steel and Tin 
Workers of America, a labor organization. The unfair labor practices 
charged were that the corporation was discriminating against mem¬ 
bers of the union with regard to hire and tenure of employment, and 
was coercing and intimidating its employees in order to interfere 
with their self-organization. The discriminatory and coercive action 
alleged was the discharge of certain employees. 

The National Labor Relations Board, sustaining the charge, or¬ 
dered the corporation to cease and desist from such discrimination 
and coercion, to oflcr reinstatement to ten of the employees named, 
to make good their losses in pay, and to post for thirty days notices 
that the corporation would not discharge or discriminate against 
members, or those desiring to become members, of the labor union. 
As the corporation failed to comply, the Board petitioned the Circuit 
Court of Appeals to enforce the order. The court denied the petition, 
holding that the order lay beyond the range of federal power.... We 
granted certiorari. 

The scheme of the National Labor Relations Act—which is too 
long to be quoted in full—may be briefly stated. The first section sets 
forth findings with respect to the injury to commerce resulting from 
the denial by employers of the right of employees to organize and 
from the refusal of employers to accept the procedure of collective 
bargaining. There follows a declaration that it is the policy of the 
United States to eliminate these causes of obstruction to the free flow 
of commerce. The Act then defines the terms it uses, including the 
terms “commerce** and “affecting commerce.” Section 2. It creates 
the National Labor Relations Board and prescribes its organization. 
... Section 7. It defines “unfair labor practices.” Section 8. It lays 
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down rules as to the representation of employees lor the purpose of 
collective bargaining. Section 9.... The findings of the Board as to 
the facts, if supported by evidence, are to be conclusive. . . . Any 
person aggrieved by a final order of the Board may obtain a review 
in the designated courts. . .. Section 10. The Board has broad powers 
of investigation. ... 

Contesting the ruling of the Board, the respondent argues (1) that 
the Act is in reality a regulation of labor relations and not of inter¬ 
state commerce: (2) that the Act can have no application to the re¬ 
spondent's relations with its production employees because they are 
not subject to regulation by the federal government: and (3) that 
the provisions of the Act violate Section 2 of Article III and the Fifth 
and Seventh Amendments of the Constitution of the United States. 

The facts as to the nature and scope of the business of the Jones & 
Laugh 1 in Steel Corporation have been found by the Labor Board 
and, so far as they are essential to the determination of this contro¬ 
versy, they are not in dispute. The Labor Board has found: The cor¬ 
poration ... [is] the fourth largest producer of steel in the United 
States. With its subsidiaries—nineteen in number—it is a completely 
integrated enterprise, owning and operating ore. coal and limestone 
properties, lake and river transportation facilities and terminal rail¬ 
roads located at its manufacturing plants. .. . Much of its product is 
shipped to its warehouses in Chicago. Detroit. Cincinnati and Mem¬ 
phis,—to the last two places by means of its own barges and transpor¬ 
tation equipment. In Long Island City, New York, and in New 
Orleans it operates structural steel fabricating shops in connection 
with the warehousing of semi-finished materials sent from its works. 
Through one of its wholly-owned subsidiaries it owns, leases and 
operates stores, warehouses and yards for the distribution of equip¬ 
ment and supplies for drilling and operating oil and gas wells and lor 
pipe lines, refineries and pumping stations. It has sales offices in 
twenty cities in the United States and a wholly-owned subsidiary 
which is devoted exclusively to distributing its product in Canada. 
Approximately 75 per cent of its product is shipped out of Penn¬ 
sylvania. 

Summarizing these operations, the Labor Board concluded that the 
works in Pittsburgh and Aliquippa "might be likened to the heart of 
a self-contained, highly integrated body. They draw in the raw ma¬ 
terials from Michigan, Minnesota. West Virginia. Pennsylvania in 
part through arteries and by means controlled by the respondent: 
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they transform the materials and then pump them out to all parts 
of the nation through the vast mechanism which the respondent 
has elaborated." ... 

Practically all the factual evidence in the case, except that which 
dealt with the nature of the respondent s business, concerned its 
relations with the employees in the Aliquippa plant whose discharge 
was the subject of the complaint. These employees were active lead¬ 
ers in the labor union. Several were officers and others were leaders 
of particular groups. Two of the employees were motor inspectors; 
one was a tractor driver; three were crane operators; one was a washer 
in a coke plant; and three were laborers. 

While respondent criticizes the evidence and the attitude of the 
Board, which is described as being hostile toward employers and 
particularly toward those who insisted upon their constitutional 
rights, respondent did not take advantage of its opportunity to pre¬ 
sent evidence to refute that which was offered to show discrimination 
and coercion. In this situation, the record presents no ground for 
setting aside the order of the Board so far as the facts pertaining to 
the circumstances and purpose of the discharge of the employees 
are concerned. Upon that point it is sufficient to say that the evidence 
supports the findings of the Board that respondent discharged these 
men "because of their union activity and for the purpose of dis¬ 
couraging membership in the union." We turn to the questions of law 
which the respondent urges in contesting the validity and applica¬ 
tion of the Act. 

First. The scope of the Act .—The Act is challenged in its entirety 
as an attempt to regulate all industry, thus invading the reserved 
powers of the States over their local concerns. It is asserted that the 
references in the Act to interstate and foreign commerce are colorable 
at best. ... And it is further insisted that its legislative history shows 
an essential universal purpose in the light of which its scope cannot 
be limited by either construction or by the application of the sepa¬ 
rability clause. # 

If this conception of terms, intent and consequent inseparability 
were sound, the Act would necessarily fall by reason of the limitation 
upon the federal power which inheres in the constitutional grant, 
as well as because of the explicit reservation of the Tenth Amend¬ 
ment. Schechter Corporation v. United States, [supra]. The authority 
of the federal government may not be pushed to such an extreme as 
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to destroy the distinction, which tlie commerce clause itself estab¬ 
lishes. between "commerce among the several States" and the internal 
concerns of a State. That distinction between what is national and 
what is local in the activities of commerce is vital to the maintenance 
of our federal system. 

But we are not at liberty to deny effect to specific provisions, which 
Congress has constitutional power to enact, by superimposing upon 
them inferences from general legislative declarations of an ambigu¬ 
ous character, even if found in the same statute. The cardinal princi¬ 
ple of statutory construction is to save and not to destroy. We have 
repeatedly held that as between two possible interpretations of a 
statute, by one of which it would be unconstitutional and by the 
other valid, our plain duty is to adopt that which will save the act. 
Even to avoid a serious doubt the rule is the same. ... 

We think it clear that the National Labor Relations Act may be 
construed so as to operate within the sphere of constitutional author¬ 
ity. ... 

There can be no question that the commerce ... contemplated by 
the Act... is interstate and foreign commerce in the constitutional 
sense.... 

. .. The grant of authority to the Board does not purport to extend 
to the relationship between all industrial employees and employers. 
Its terms do not impose collective bargaining upon all industry re¬ 
gardless of effects upon interstate or foreign commerce. ... It is a 
familiar principle that acts which directly burden or obstruct inter¬ 
state or foreign commerce, or its free flow, are within the reach of 
the congressional power. Acts having that effect are not rendered 
immune because they grow out of labor disputes. It is the effect upon 
commerce, not the source of the injury, which is the criterion. 
Whether or not particular action does affect commerce in such a close 
and intimate fashion as to be subject to federal control, and hence to 
lie within the authority conferred upon the Board, is left by the 
statute to be determined as individual cases arise. We are thus to 
inquire whether in the instant case the constitutional boundary has 
been passed. 

Second. The unfair labor practices in question. . . . [The Court 
upholds the principle of collective bargaining.] 


Third. The application of the Act to employees engaged in pro- 
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duct ion. Respondent says that whatever may be said relations and 
activities in the manufacturing department of respondent's enter¬ 
prise are not subject to federal regulation. The argument rests upon 
the proposition that manufacturing in itself is not commerce.. . . 

The Government... [describes] ... the various parts of respond¬ 
ent’s enterprise ... as interdependent and as thus involving “a great 
movement of iron ore. coal and limestone along well-defined paths 
to the steel mills, then through them, and thence in the lorm of steel 
products into the consuming centers of the country—a definite and 
weII-understood course of business.” It is urged that these activities 
constitute a “stream” or “flow” of commerce, of which the Aliquippa 
manufacturing plant is the focal point, and that industrial strife at 
that point would cripple the entire movement- 

. . . The congressional authority to protect interstate commerce 
from burdens and obstructions is not limited to transactions which can 
be deemed to be an essential part of a "flow” of interstate or foreign 
commerce, burdens and obstructions may be due to injurious action 
springing from other sources. The fundamental principle is that 
tlie power to regulate commerce is the power to enact “all appropriate 
legislation” for “its protection and advancement”; to adopt measures 
“to promote its growth and insure its safety”; “to foster, protect, con¬ 
trol and restrain.” .. . Although activities may be intrastate in charac¬ 
ter when separately considered, if they have such a close and substan¬ 
tial relation to interstate commerce that their control is essential or 
appropriate to protect that commerce from burdens and obstructions, 
Congress cannot be denied the power to exercise that control. 

The close and intimate effect which brings the subject within the 
reach of federal power may be due to activities in relation to pro¬ 
ductive industry although the industry when separately viewed is 
local. This has been abundantly illustrated in the application of the 
federal Anti-Trust Act. ... 

Upon the same principle, the Anti-Trust Act has been applied to 
the conduct of employees engaged in production.... 

It is thus apparent that the fact that the employees here concerne 
were engaged in production is not determinative. The question re¬ 
mains as to the effect upon interstate commerce of the labor practice 

involved. ... 

Fourth. Effects of the unfair labor practice in respondent s ente - 
prise.— Giving full weight to respondent’s contention with respect 
to a break in the complete continuity in the ’’stream of commerce 



THE POWER TO GOVERN: INTERSTATE COMMERCE L>L»<) 

by reason of respondent's manufacturing operations, the fact remains 
that the stoppage of those operations by industrial strife would have 
a most serious effect upon interstate commerce. In view ol respond¬ 
ent’s far-flung activities, it is idle to say that the effect would be 
indirect or remote. It is obvious that it would be immediate and 
might be catastrophic. We are asked to shut our eyes to the plainest 
facts of our national life and to deal with the question of direct and 
indirect effects in an intellectual vacuum. . . .When industries organ¬ 
ize themselves on a national scale, making their relation to interstate 
commerce the dominant factor in their activities, how can it be 
maintained that their industrial labor relations constitute a forbidden 
field into which Congress may not enter when it is necessary to 
protect interstate commerce from the paralyzing consequences of in¬ 
dustrial war? We have often said that interstate commerce itself is 
a practical conception. It is equally true that interferences with that 
commerce must be appraised by a judgment that does not ignore 
actual experience. 

Experience has abundantly demonstrated that the recognition of 
the right of employees to self-organization and to have representa¬ 
tives of their own choosing for the purpose of collective bargaining 
is often an essential condition of industrial peace.... This is such 
an outstanding fact in the history of labor disturbances that it is a 
proper subject of judicial notice and requires no citation of instances. 

... And of what avail is it to protect the facility of transportation, if 
interstate commerce is throttled with respect to the commodities to be 
transported! ... 


Our conclusion is that the order of the Board was within its com¬ 
petency and that the Act is valid as here applied.. .. 

Mr. Justice McReynolds. 

Mr. Justice Van Devanter, Mr. Justice Sutherland. Mr. Justice 
Butler and I are unable to agree with the decisions just an¬ 
nounced. .. . 

MULFORD v. SMITH 

307 u.s. 38(1939) 

Mr. Justice Roberts delivered the opinion of the Court. 

The appellants [Mulford et al.], producers of flue-cured tobacco, 
assert that the Agricultural Adjustment Act of 1938, is unconstitu¬ 
tional as it affects their 1938 crop. 
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The portions ot the statute involved are those included in Title 
HI. providing marketing quotas for flue-cured tobacco. The Act 
directs that when the supply is found to exceed the level defined in 
the Act as the "reserve supply level” a national marketing quota 
shall become effective which will permit enough flue-cured tobacco 
to be marketed during the ensuing marketing year to maintain the 
supply at the reserve supply level. The quota is to be apportioned to 
the farms on which tobacco is grown. Penalties are to be paid by to¬ 
bacco auction warehousemen for marketing tobacco from a farm in 


excess of its quota. 

Section 311 is a finding by the Congress that the marketing of to¬ 
bacco is a basic industry which directly affects interstate and foreign 
commerce; that stable conditions in such marketing are necessary 
to the general welfare: that tobacco is sold on a national market and 
it and its products move almost wholly in interstate and foreign com¬ 
merce; that without federal assistance the farmers are unable to bring 
about orderly marketing, with the consequence that abnormally 
excessive supplies are produced and dumped indiscriminately on 
the national market; that this disorderly marketing of excess supply 
burdens and obstructs interstate and foreign commerce, causes re¬ 
duction in prices and consequent injury to commerce, creates 
disparity between the prices of tobacco in interstate and foreign com¬ 
merce and the prices of industrial products in such commerce, and 
diminishes the volume of interstate commerce in industrial products; 
and that the establishment of quotas as provided by the Act is neces¬ 
sary and appropriate to promote, foster and obtain an orderly flow 
of tobacco in interstate and foreign commerce. 

The Act provided, with respect to the marketing year begin¬ 
ning July 1. 1938, for which the quotas involved in this case were in 
effect, that the determination and proclamation of the national mar¬ 
keting quota should be made within fifteen days after the statute s 


Tvithin thirty days after proclamation, the Secretary is to conduct 
a referendum of the producers of the crop of the preceding year to 
ascertain whether they favor or oppose the imposition of a quota- 
more than one-third oppose, the Secretary is to proclaim the re 
before January 1st and the quota is not to be effective. 

By Section 313(a) it is directed that the quota is to be first app 
tioned among the states based on the total quantity of tobacco pr 
duced in each state during the five years immediately preced g 
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year in question, plus the normal production of any acreage diverted 
under any agricultural adjustment and conservation program in am 
of the years.... A limit is set below which the quota of any state 
may not be reduced. 

The Act provides for the apportionment of the state allotment 
amongst the farms which produced tobacco in the current year or 
have produced previously in one or more of the four preceding years. 
Apportionment to these farms is to be made on the basis ol past mar¬ 
keting. after due allowance lor ... [various factors]. A limit is fixed 
below which the adjustment may not reduce the produc tion of a given 
farm. Allotment to new tobacco farms is to be made on a slightly 
different basis. 

Apportionment of the quota amongst individual farms is to be by 
local committees of farmers according to standards prescribed in the 
Act. amplified by regulations and instructions issued by the Secre¬ 
tary. Each farmer is to be notified of his marketing quota and the 
quotas of individual farms are to be kept available for public inspec¬ 
tion in the county or district where the farm is located. If the farmer 
is dissatisfied with his allotment he may have his quota reviewed by 
a local review committee, and. if dissatisfied with the determination 
of that committee, he may obtain judicial review. 

Section 31.4 provides that if tobacco in excess of the quota for the 
farm on which the tobacco is produced is marketed through a 
warehouseman, the latter must pay to the Secretary a penalty equal 
to fifty per cent, of the market price of the excess, and may deduct an 
amount equivalent to the penalty from the price paid the pro¬ 
ducer. ... 

A few days before the 1938 auction sales were to take place, the 
appellants, who produce flue-cured tobacco in southern Georgia and 
northern Florida, filed a ... [complaint] ... in a Georgia state court 
against local warehousemen [Smith et al.] to restrain them from 
deducting penalties under the Act from the sales price of tobacco 
to be sold at their auction warehouses on behalf of appellants. The 
.. . [complaint] alleged that the Act is unconstitutional.. . . The cause 
was set down before a [District] court consisting of three judges, 
which heard it on a stipulation of facts and entered a decree dismiss¬ 
ing the bill.... 

The appellants [Mulford et al.] plant themselves upon three propo¬ 
sitions: (1) that the Act is a statutory plan to control agricultural 
production and, therefore, beyond the powers delegated to Congress; 
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(2) that the standard for calculating farm quotas is uncertain, vague, 
and indefinite, resulting in an unconstitutional delegation of legis¬ 
lative power to the Secretary; (3) that, as applied to appellants' 1938 
crop, the Act takes their property without due process of law. 

First. The statute does not purport to control production. It sets 
no limit upon the acreage which may be planted or produced and 
imposes no penalty for the planting and producing of tobacco in 
excess of the marketing quota. It purports to be solely a regulation 
of interstate commerce, which it reaches and affects at the throat 
where tobacco enters the stream of commerce,—the marketing ware¬ 
house. The record discloses that at least two-thirds of all flue-cured 
tobacco sold at auction warehouses is sold for immediate shipment to 
an interstate or foreign destination. In Georgia nearly one hundred 
per cent, of the tobacco so sold is purchased by extrastate purchasers. 
In markets where tobacco is sold to both interstate and intrastate 
purchasers it is not known, when the grower places his tobacco on 
the warehouse floor for sale, whether it is destined for interstate or 
intrastate commerce. Regulation to be effective, must, and therefore 
may constitutionally, apply to all sales-Any rule, such as that em¬ 

bodied in the Act, which is intended to foster, protect and conserve 
that commerce, or to prevent the flow of commerce from working 
harm to the people of the nation, is within the competence of Con¬ 
gress. Within these limits the exercise of the power, the grant being 
unlimited in its terms, may lawfully extend to the absolute prohibi¬ 
tion of such commerce, and a fortiori to limitation of the amount 
of a given commodity which may be transported in such commerce. 
The motive of Congress in exerting the power is irrelevant to the 

validity of the legislation. . 

The provisions of the Act under review constitute a regulation 01 

interstate and foreign commerce within the competency of Congress 
under the power delegated to it by the Constitution. 

Second. ... 


Third.. .. 

The decree is affirmed. 


Mr. Justice Butler, dissenting- , . 

The penalty is laid on the farmer to prevent production in ex 

of his quota. It is therefore invalid. 

If the penalty is imposed for marketing in interstate commerce. 

is a regulation not authorized in the commerce clause. 

To impose penalties for marketing in excess of quotas not disclosed 
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before planting and cultivation is to deprive plan tills of their liberty 
and property without due process ol law. 

The judgment of the district court should be reversed. 

Mr. Justice McRev.noi.us concurs in this opinion. 

^UNITED STATES v. DARBY 
312 U.S. 100(19.11) 

Mr. Justice Stone delivered the opinion of the Court. 

The two principal questions raised by the record in this case arc. 
first, whether Congress lias constitutional power to prohibit the ship¬ 
ment in interstate commerce of lumber manufactured by employees 
whose wages are less than a prescribed minimum or whose weekly 
hours of labor at that wage are gieater than a prescribed maximum, 
and second, whether it lias power to prohibit the employment ol 
workmen in the production of goods "for interstate commerce" at 
other than prescribed wages and hours. A subsidiary question is 
whether in connection with such prohibitions Congress can require 
the employer subject to them to keep records showing the hours 
worked each day and week by each of his employees including those 
engaged "in the production and manufacture of goods to wit, lum¬ 
ber, for 'interstate commerce'." 


The Fair Labor Standards Act set up a comprehensive legislative 
scheme for preventing the shipment in interstate commerce of cer¬ 
tain products and commodities produced in the United States under 
labor conditions as respects wages and hours which fail to conform 
to standards set up by the Act. Its purpose, as we judicially know 
from the declaration of policy in § 2(a) of the Act. and the reports 
of Congressional committees proposing the legislation. ... is to ex¬ 
clude from interstate commerce goods produced for the commerce 
and to prevent their production for interstate commerce, under con¬ 
ditions detrimental to the maintenance of the minimum standards 
of living necessary for health and general well-being: and to prevent 
the use of interstate commerce as the means of competition in the 
distribution of goods so produced, and as the means of spreading and 
perpetuating such substandard labor conditions among the workers 
of the several states. The Act also sets up an administrative procedure 
whereby those standards may from time to time be modified gener¬ 
ally as to industries subject to the Act or within an industry in 
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accordance with specified standards, by an administrator acting in 
collaboration with “Industry Committees' appointed by him. 

...Section 15(a)(1) makes unlawful the shipment in interstate 
commerce of any goods “in the production of which any employee 
was employed in violation of section (3 or section 7," which provide, 
among other things, that during the first year of operation of the Act 
a minimum wage of 25 cents per hour shall be paid to employees 
“engaged in [interstate] commerce or in the production of goods for 
[interstate] commerce.'' 6. and die maximum hours of employment 
for employees “engaged in commerce or in the production of goods 
for commerce” without increased compensation for overtime, shall 
be forty-four hours a week. § 7. 

Section 15(a)(2) makes it unlawful to violate the provisions of 
§§ f> and 7 including the minimum wage and maximum hour require¬ 
ments just mentioned for employees engaged in production of goods 
for commerce. Section 15(a)(5) makes it unlawful for an employer 
subject to the Act to violate § 11(c) which requires him to keep such 
records of the persons employed by him and of their wages and hours 
of employment as the administrator shall prescribe by regulation 


or order. 

The indictment charges that appellee is engaged, in the state of 
Georgia, in the business of acquiring raw materials, which he manu¬ 
factures into finished lumber with the intent, when manufactured, 
to ship it in interstate commerce to customers outside the state, and 
that he does in fact so ship a large part of the lumber so produced. 
There are numerous counts charging appellee with the shipment in 
interstate commerce from Georgia to points outside the state of lum¬ 
ber in the production of which, for interstate commerce, appellee 
has employed workmen at less than the prescribed minimum wage 
or more than the prescribed maximum hours without payment to 

them of any wage for overtime- tMUW 

The district court quashed the indictment in its entirety upo 
the broad grounds that the Act, which it interpreted as a regulation 
of manufacture within the states, is unconstitutional. It declared t 
manufacture is not interstate commerce and that the regulation y 
the Fair Labor Standards Act of wages and hours of employmen 
those engaged in the manufacture of goods which it is mtende 
the time of production "may or will be” after production sold m 
interstate commerce in part or in whole” is not w.th.n the congres 
sional power to regulate interstate commerce. 
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The effect of the court s decision and judgment are thus to deny 
the power of Congress to prohibit shipment in interstate commerce 
of lumber produced for interstate commerce under the proscribed 
substandard labor conditions of wages and hours, its power to pen¬ 
alize the employer for his failure to conform to the wage and hour 
provisions in the case of employees engaged in the production of 
lumber which he intends thereafter to ship in interstate commerce in 
part or in whole according to the normal course of his business and 
its power to compel him to keep records of hours of employment as 
required by the statute and the regulations of the administrator. 

. . . [We] confine our decision to the validity and construction of 
the statute. 

The prohibition of shipment of the proscribed goods in interstate 
commerce. Section 15(a)(1) prohibits, and the indictment charges, 
the shipment in interstate commerce, of goods produced for inter¬ 
state commerce by employees whose wages and hours of employment 
do not conform to the requirements of the Act. Since this section is 
not violated unless the commodity shipped has been produced under 
labor conditions prohibited by §6 and §7, the only question aris¬ 
ing under the commerce clause with respect to such shipments is 
whether Congress has the constitutional power to prohibit them. 

While manufacture is not of itself interstate commerce the ship¬ 
ment of manufactured goods interstate is such commerce and the 
prohibition of such shipment by Congress is indubitably a regula¬ 
tion of the commerce. The power to regulate commerce is the power 
“to prescribe the rule by which commerce is to be governed.” Gib¬ 
bons v. Ogden, 9 Wheat. 1, 196. It extends not only to those regula¬ 
tions which aid, foster and protect the commerce, but embraces those 
which prohibit it. ... It is conceded that the power of Congress to 
prohibit transportation in interstate commerce includes noxious 
articles, Lottery Case, 188 U.S. 321; Hipolite Egg Co. v. United States, 
220 U.S. 45; cf. Hoke v. United States, 227 U.S. 308; stolen articles, 
Brooks v. United States, 267 U.S. 432; kidnapped persons, Gooch v. 
United States, 297 U.S. 124, and articles such as intoxicating liquor 
or convict made goods, traffic in which is forbidden or restricted by 
the laws of the state of destination. Kentucky Whip & Collar Co. v. 
Illinois Central R. Co., 299 U.S. 334.® 

Rut it is said that the present prohibition falls within the scope of 
none of these categories: that while the prohibition is nominally a 

® See supra, note 6, p. 807. 
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regulation of the commerce its motive or purpose is regulation of 
wages and hours of persons engaged in manufacture, the control of 
which has been reserved to the states and upon which Georgia and 
some of the states of destination have placed no restriction; that the 
effect of the present statute is not to exclude the prescribed articles 
from interstate commerce in aid of state regulation as in Kentucky 
Whip & Collar Co. v. Illinois Central R. Co., supra, but instead under 
the guise of a regulation of interstate commerce, it undertakes to regu¬ 
late wages and hours within the state contrary to the policy of the 
state which has elected to leave them unregulated. 

The power of Congress over interstate commerce "is complete in 
itself, may be exercised to its utmost extent, and acknowledges no 
limitations, other than are prescribed by the Constitution." Gibbons 
v. Ogden, supra, 9 Wheat. 196. That power can neither be enlarged 
nor diminished by the exercise or non-exercise of state power.... 
Congress, following its own conception of public policy concerning 
the restrictions which may appropriately be imposed on interstate 
commerce, is free to exclude from the commerce articles whose use 
in the states for which they are destined it may conceive to be injuri¬ 
ous to the public health, morals or welfare, even though the state 
has not sought to regulate their use. .. . 

Such regulation is not a forbidden invasion of state power merely 
because either its motive or its consequence is to restrict the use of 
articles of commerce within the states of destination and is not pro¬ 
hibited unless by other Constitutional provisions. It is no objection 
to the assertion of the power to regulate interstate commerce that its 
exercise is attended by the same incidents which attend the exercise 
of the police power of the states.... 

The motive and purpose of the present regulation is plainly to 
make effective the Congressional conception of public policy that 
interstate commerce should not be made the instrument of competi¬ 
tion in the distribution of goods produced under substandard labor 
conditions, which competition is injurious to the commerce and to 
the states from and to which the commerce flows. The motive and 
purpose of a regulation of interstate commerce are matters for the 
legislative judgment upon the exercise of which the Constitution 
places no restriction and over which the courts are given no contro . 
. .. Whatever their motive and purpose, regulations of commerce 
which do not infringe some constitutional prohibition are within the 
plenary power conferred on Congress by the Commerce Clause.... 
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In the more than a century which has elapsed since the decision 
of Gibbons v. Ogden, these principles of constitutional interpretation 
have been so long and repeatedly recognized by this Court as appli¬ 
cable to the Commerce Clause, that there would be little occasion for 
repeating them now were it not for the decision of this Court twenty- 
two years ago in Hammer v. Dagenhart , 247 U.S. 251. In that case it 
was held by a bare majority of the Court over the powerful and now 
classic dissent of Mr. Justice Holmes setting forth the fundamental 
issues involved, that Congress was without power to exclude the 
products of child labor from interstate commerce. The reasoning and 
conclusion of the Court's opinion there cannot be reconciled with the 
conclusion which we have reached. . .. 


... Hammer v. Dagenhart was a departure from the principles 
which have prevailed in the interpretation of the commerce c lause 
both before and since the decision and ... such vitality, as a prece¬ 
dent, as it then had has long since been exhausted. It should be and 
now is overruled. 

Validity of the wage and hour requirements. Section 15 (a) (2) and 
§§ 6 and 7 require employers to conform to the wage and hour pro¬ 
visions with respect to all employees engaged in the production of 
goods for interstate commerce. As appellee's employees arc not 
alleged to be "engaged in interstate commerce" the validity of the 
prohibition turns on the question whether the employment, under 
other than the prescribed labor standards, of employees engaged in 
the production of goods for interstate commerce is so related to the 
commerce and so affects it as to be within the reach of the power of 
Congress to regulate it. 

To answer this question we must at the outset determine whether 
the particular acts charged in the counts which are laid under 
S 15(a)(2)... constitute "production for commerce" within the 
meaning of the statute.... 

Without attempting to define the precise limits of the phrase, we 
think the acts alleged in the indictment are within the sweep of the 
statute. The obvious purpose of the Act was not only to prevent the 
interstate transportation of the proscribed product, but to stop the 
initial step toward transportation, production with the purpose of so 
transporting it. Congress was not unaware that most manufacturing 
businesses shipping their product in interstate commerce make it in 
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their shops without reference to its ultimate destination and then 
after manufacture select some of it for shipment interstate and some 
intrastate according to the daily demands of their business, and that 
it would be practically impossible, without disrupting manufacturing 
businesses, to restrict the prohibited kind of production to the par¬ 
ticular pieces of lumber, cloth, furniture or the like which later move 
in interstate rather than intrastate commerce. 

The recognized need of drafting a workable statute and the well 
known circumstances in which it was to be applied are persuasive of 

the conclusion, which the legislative history supports-that the 

“production for commerce” intended includes at least production of 
goods, which, at the time of production, the employer, according to 
the normal course of his business, intends or expects to move in 
interstate commerce although, through the exigencies of the busi¬ 
ness. all of the goods may not thereafter actually enter interstate 
commerce. 

There remains the question whether such restriction on the pro¬ 
duction of goods for commerce is a permissible exercise of the com¬ 
merce power. The power of Congress over interstate commerce is not 
confined to the regulation of commerce among the states. It extends 
to those activities intrastate which so affect interstate commerce or 
the exercise of the power of Congress over it as to make regulation of 
them appropriate means to the attainment of a legitimate end, the 
exercise of the granted power of Congress to regulate interstate 
commerce. 


. . . This Court has many times held that the power of Congress to 
regulate interstate commerce extends to the regulation through legis¬ 
lative action of activities intrastate which have a substantial effect 
on the commerce or the exercise of the Congressional power over it. 

In such legislation Congress has sometimes left it to the courts to 
determine whether the intrastate activities have the prohibited ettec 
on the commerce, as in the Sherman Act. It has sometimes e t it o 
an administrative board or agency to determine whether the activi- 
ties sought to be regulated or prohibited have such effect, as in 
case of the Interstate Commerce Act and National Labor Relatl ° 
Act. ... And sometimes Congress itself has said that a P art ‘ c “ 
activity affects the commerce as it did in the present act the Safety 
Appliance Act and the Railway Labor Act. In passing on the val.di y 
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of legislation of the class last mentioned the only function of courts 
is to determine whether the particular activity regulated or prohib¬ 
ited is within the reach of the federal power. 

Congress, having by the present Act adopted the policy of exclud¬ 
ing from interstate commerce all goods produced for the commerce 
which do not conform to the specified labor standards, it may choose 
the means reasonably adapted to the attainment of the permitted end, 
even though they involve control of intrastate activities. Such legisla¬ 
tion has often been sustained with respec t to powers, other than the 
commerce power granted to the national government, when the 
means chosen, although not themselves within the granted power, 
were nevertheless deemed appropriate aids to the accomplishment ol 
some purpose within an admitted power of the national government. 


A familiar like exercise of power is the regulation ol intrastate 
transactions which are so commingled with or related to interstate 
commerce that all must be regulated if the interstate commerce is to 
be effectively controlled. Shreveport Case, 234 U.S. 342. 10 


The means adopted by § 15(a)(2) for the protection of interstate 
commerce by the suppression of the production of the condemned 
goods for interstate commerce is so related to the commerce and so 
affects it as to be within the reach of the commerce power. Congress, 
to attain its objective in the suppression of nationwide competition 
in interstate commerce by goods produced under substandard labor 
conditions, has made no distinction as to the volume or amount of 
shipments in the commerce or of production for commerce by any 
particular shipper or producer. It recognized that in present day 
industry, competition by a small part may affect the whole and that 
the total effect of the competition of many small producers may 
be great.... 


Our conclusion is unaffected by the Tenth Amendment which 
provides: “The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States are reserved to the 
States respectively, or to the people." The amendment states but a 

10 Supra, p. 212. 
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truism that all is retained which has not bed*surrendered. There is 
nothing in the history of its adoption to suggest that it was more than 
declaratory of the relationship between the national and state govern¬ 
ment as it had been established by the Constitution before the amend¬ 
ment or that its purpose was other than to allay fears that the new 
national government might seek to exerc ise powers not granted, and 
that the states might not be able to exercise fully their reserved 
powers.... 

Prom the beginning and for many years the amendment has been 
construed as not depriving the national government of authority to 
resort to all means for the exercise of a granted power which are 

appropriate and plainly adapted to the permitted end-Whatever 

doubts may have arisen of the soundness of that conclusion they have 
been put at rest by the decisions under the Sherman Act and National 
Labor Relations Act.... 

We have considered, but find it unnecessary to discuss other con¬ 
tentions. 

Reversed. 


WICKARD v. FILBURN 
317 U.S. 111 (1942) 

Mr. Justice Jackson delivered the opinion of the Court. 

The appellee filed his complaint against the Secretary of Agricul¬ 
ture of the United States, three members of the County Agricultural 
Conservation Committee for Montgomery County, Ohio, and a 
member of the State Agricultural Conservation Committee for Ohio. 
He sought to enjoin enforcement against himself of the marketing 
penalty imposed by the amendment of May 26, 194*. to the Agricul¬ 
tural Adjustment Act of 1938, upon that part of his 1941 wheat crop 
which was available for marketing in excess of the marketing quota 
established for his farm. He also sought a declaratory judgment that 
the wheat marketing quota provisions of the Act as amended an 
applicable to him were unconstitutional because not sustainable 
under the Commerce Clause or consistent with the Due Process 
Clause of the Fifth Amendment. 


The appellee for many years past has owned and operated a small 
farm in Montgomery County. Ohio, maintaining a herd of dairy ca - 
tie, selling milk, raising poultry, and selling poultry and eggs, t 
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been his practice to raise a small acreage of winter wheat, sown in the 
fall and harvested in the following July: to sell a portion of the crop; 
to feed part to poultry and livestock on the farm, some of which is 
sold; to use some in making flour for home consumption: and to keep 
the rest for the following seeding. The intended disposition of the 
crop here involved has not been expressly stated. 

In July of 1940. pursuant to the Agricultural Adjustment Act of 
1938, as then amended, there was established for the appellee s 1911 
crop a wheat acreage allotment of 11.1 acres and a normal yield of 
20.1 bushels of wheat an acre. He was given notice of such allotment 
in July of 1940 before the (all planting of his 194 1 crop of wheat, and 
again in July of 1941, before it was harvested. He sowed, however, 
23 acres, and harvested from his 11.9 acres of excess acreage 239 
bushels, which under the terms of the Act as amended on May 26. 
1941, constituted farm marketing excess, subject to a penalty of 49 
cents a bushel, or Si 17.11 in all. The appellee has not paid the pen¬ 
alty and he has not postponed or avoided it by storing the excess 
under regulations of the Secretary of Agriculture, or by delivering it 
up to the Secretary.... 

The general scheme of the Agricultural Adjustment Act of 1938 
as related to wheat is to control the volume moving in interstate and 
foreign commerce in order to avoid surpluses and shortages and the 
consequent abnormally low or high wheat prices and obstructions to 
commerce. Within prescribed limits and by prescribed standards the 
Secretary of Agriculture is directed to ascertain and proclaim each 
year a national acreage allotment for the next crop of wheat, which 
is then apportioned to the states and their counties, and is eventually 
broken up into allotments for individual farms. Loans and payments 
to wheat farmers are authorized in stated circcumstances. 

The Act provides further that whenever it appears that the total 
supply of wheat as of the beginning of any marketing year, beginning 
July 1, will exceed a normal year's domestic consumption and export 
by more than 35 per cent, the Secretary shall so proclaim not later 
than May 15 prior to the beginning of such marketing year; and that 
during the marketing year a compulsory national marketing quota 
shall be in effect with respect to the marketing of wheat. Between the 
issuance of the proclamation and June 10, the Secretary must, how¬ 
ever, conduct a referendum of farmers who will be subject to the 
quota to determine whether they favor or oppose it; and if more than 
one-third of the farmers voting in the referendum do oppose, the 
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Secretary must prior to the effective date of the quota by proclama¬ 
tion suspend its operation. 


It is urged that under the Commerce Clause of the Constitution, 
Article I, $ 8, clause 3, Congress does not possess the power it has in 
this instance sought to exercise. The question would merit little 
consideration since our decision in United States v. Darby, 312 U.S. 
ioo 11 sustaining the federal power to regulate production of goods 
lor commerce except for the fact that this Act extends federal regula¬ 
tion to production not intended in any part for commerce but wholly 
for consumption on the farm. The Act includes a definition of 
•market’* and its derivatives so that as related to wheat in addition 
to its conventional meaning it also means to dispose of *‘by feeding 
(in any form) to poultry or livestock which, or the products of which, 
are sold, bartered, or exchanged or to be so disposed of." Hence, 
marketing quotas not only embrace all that may be sold without pen¬ 
alty but also what may be consumed on the premises. Wheat produced 
on excess acreage is designated as "available for marketing" as so de¬ 
fined and the penalty is imposed thereon. Penalties do not depend 
upon whether any part of the wheat either within or without the 
quota is sold or intended to be sold. The sum of this is that the Federal 
Government fixes a quota including all that the farmer may harvest 
for sale or for his own farm needs, and declares that wheat produced 
on excess acreage may neither be disposed of nor used except upon 
payment of the penalty or except it is stored as required by the Act or 
delivered to the Secretary of Agriculture. 

Appellee says that this is a regulation of production and consump¬ 
tion of wheat. Such activities are, he urges, beyond the reach of Con¬ 
gressional power under the Commerce Clause, since they are local 
in character, and their effects upon interstate commerce are at most 
"indirect.” In answer the Government argues that the statute regu¬ 
lates neither production nor consumption, but only marketing; and, 
in the alternative, that if the Act does go beyond the regulation of 
marketing it is sustainable as a "necessary and proper” implementa¬ 
tion of the power of Congress over interstate commerce. 

The Government’s concern lest the Act be held to be a regulation 
of production or consumption rather than of marketing is attrib¬ 
utable to a few dicta and decisions of this Court which might be 


11 Supra, p. 233. 
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understood to lay it down that activities such as "production." 'man¬ 
ufacturing,” and “mining" are strictly "local" and. except in special 
circumstances which arc not present here, cannot be regulated under 
the commerce power because their effects upon interstate commerce 
are, as matter of law, only "indirect." F.ven today, when this power has 
been held to have great latitude, there is no decision of this Court 
that such activities may be regulated where no part of the product is 
intended for interstate commerce or intermingled with the subjects 
thereof. We believe that a review of the course of decision under the 
Commerce Clause will make plain, however, that questions of the 
power of Congress are not to be decided by reference to any formula 
which would give controlling force to nomenclature such as "produc¬ 
tion" and "indirect” and foreclose consideration of the actual effects 
of the activity in question upon interstate commerce. 

At the beginning Chief Justice Marshall described the federal com¬ 
merce power with a breadth never yet exceeded. Gibbons v. Ogden, 
9 Wheat. 1, 19 j, 195. He made emphatic the embracing and penetrat¬ 
ing nature of this power by warning that effective restraints on its 
exercise must proceed from political rather than from judicial proc¬ 
esses. Id. at 197. 


Once an economic measure of the reach of the power granted to 
Congress in the Commerce Clause is accepted, questions of federal 
power cannot be decided simply by finding the activity in question 
to be "production" nor can consideration of its economic effects be 
foreclosed by calling them "indirect." The present Chief Justice 1 * 
has said in summary of the present state of the law: "The commerce 
power is not confined in its exercise to the regulation of commerce 
among the states. It extends to those activities intrastate which so 
affect interstate commerce, or the exertion of the power of Congress 
over it, as to make regulation of them appropriate means to the 
attainment of a legitimate end, the effective execution of the granted 
power to regulate interstate commerce is plenary and complete in 
itself, may be exercised to its utmost extent, and acknowledges no 
limitations other than are prescribed in the Constitution. ... It fol¬ 
lows that no form of state activity can constitutionally thwart the 
regulatory power granted by the commerce clause to Congress. Hence 
the reach of that power extends to those intrastate activities which in 


12 Harlan F. Stone (died 1946) . 
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a substantial way interfere with or obstruct the exercise of the 
granted power.” United States v. Wrightwood Dairy Co. t 315 U.S. 
110, 119. 

Whether the subject of the regulation in question was “produc¬ 
tion." “consumption.” or “marketing” is, therefore, not material for 
purposes of deciding the question of federal power before us. That an 
activity is of local character may help in a doubtful case to determine 
whether Congress intended to reach it. The same consideration might 
help in determining whether in the absence of Congressional action 
it would be permissible for the state to exert its power on the subject 
matter, even though in so doing it to some degree affected interstate 
commerce. But even if appellant’s activity be local and though it may 
not be regarded as commerce, it may still, whatever its nature, be 
reached by Congress if it exerts a substantial economic effect on 
interstate commerce and this irrespective of whether such effect is 
what might at some earlier time h&ve been defined as “direct" or 
"indirect.” 


The maintenance by government regulation of a price for wheat 
undoubtedly can be accomplished as effectively by sustaining or 
increasing the demand as by limiting the supply. I he effect of the 
statute before us is to restrict the amount which may be produced 
for market and the extent as well to which one may forestall resort 
to the market by producing to meet his own needs. That appellee s 
own contribution to the demand for wheat may be trivial by itself 
is not enough to remove him from the scope of federal regulation 
where, as here, his contribution, taken together with that of many 
others similarly situated, is far from trivial. National Labor Relations 
Board v. Fainblatt, 306 U.S. 601,606, et seqUnited States v. Darby, 
supra at 123. 

It is well established by decisions of this Court that the power to 
regulate commerce includes the power to regulate the prices at which 
commodities in that commerce are dealt in and practices affecting 
such prices. One of the primary purposes of the Act in question was 
to increase the market price of wheat and to that end to limit t e 
volume thereof that could affect the market. It can hardly be denie 
that a factor of such volume and variability as home-consumed w eat 
would have a substantial influence on price and market conditions. 
This may arise because being in marketable condition such home- 
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grown wheat overhangs the market and if induced by rising prices 
tends to How into the market and check price increases. But it we 
assume that it is never marketed, it supplies a need ot the man who 
grew it which would otherwise be reflected by purchases in the open 
market. Homegrown wheat in this sense competes with wheat in 
commerce. The stimulation ot commerce is a use ot the regulatory 
function quite as definitely as prohibitions or restrictions thereon. 
I his record leaves us in no doubt that Congress may properly have 
considered that wheat consumed on the farm where grown if wholly 
outside the scheme of regulation would have a substantial effect in 
defeating and obstructing its purpose to stimulate trade therein at 
increased prices. 

It is said, however, that this Act, forcing some farmers into the 
market to buy what they could provide for themselves, is an unfair 
promotion of the markets and prices of specializing wheat growers. 
It is of the essence of regulation that it lays a restraining hand on 
the self-interest of the regulated and that advantages from the regula¬ 
tion commonly fall to others. The conflicts of economic interest be¬ 
tween the regulated and those who advantage by it are wisely left 
under our system to resolution by the Congress under its more flex¬ 
ible and responsible legislative process. Such conflicts rarely lend 
themselves to judicial determination. And with the wisdom, work¬ 
ability, or fairness, of the plan of regulation we have nothing to do. 

The statute is also challenged as a deprivation of property without 
due process of law contrary to the Fifth Amendment, both because 
of its regulatory effect on the appellee and because of its alleged 
retroactive effect. [The due process contentions were rejected; the dis¬ 
cussion is omitted.] 

Reversed. 


3. COMMERCE CLAUSE AND STATE ACTION 

THE PROBLEM STATED 13 

It has already been shown that the commerce clause has been the 
most important instrument in the expansion of federal powers, and 
that this has subjected to federal control many local matters because 
of their relation to interstate commerce. Some of them were being 


A » ^fi^. enr ^. Rottschacfer in The Constitution and Socio-Economic Change; Ann 
^" ivcr *ity of Michigan Law School. 1948. pp. 97-103. Reprinted by permission 
of the author and the publishers. 
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regulated by the states when Congress intervened, and state control 
of some came subsequent thereto. In either case, the question arose 
’ how far state regulations could still be enforced in the face of federal 
assumption of some control of the same field. It was a variant of the 
problem that dated back as far as Cooley v. Board of Port Wardens. 
It differed from the earlier one in that the local matter regulated 
was not itself a part of interstate commerce. That case had divided 
the subject matter of the commerce power into matters requiring 
uniformity of treatment on a national basis and those permitting 
diversity of treatment. It had affirmed the inability of the states to 
regulate the former, and their competence to regulate the latter in 
the absence of federal action undertaking to do so. 1 hat the only 
federal legislation concerning pilots had accepted the rules estab¬ 
lished by the states was held to show a Congressional intent to leave 
their regulation to the states. The principal opinion in the case 
expressly excluded from what was being decided the "question how 
far any regulation of a subject by Congress, may be deemed to oper¬ 
ate as an exclusion of all legislation by the States upon the same 
subject." It was recognized that any state rules that conflicted with 
a valid federal regulation would be invalid or. as would be said today, 
unenforceable. That the state pilotage laws did not interfere with 
any system of regulation established by Congress was among the rea¬ 
sons for sustaining them. The problem of how far the enactment of 
any legislation by Congress operated to exclude state action, even 
when not in conflict with federal regulations, was thus posed at a 
relatively early date with respect to state regulation of interstate 
transactions. The same question as to the effect of such federal legisla¬ 
tion upon state regulation of matters not constituting a part of inter¬ 
state commerce arose later. The importance of this latter question 
has transcended that of the former as Congress has used its commerce 
power more and more to control local matters substantially affecting 
interstate commerce. 

There is no way of preventing federal intervention to regula 
local matters under the commerce clause from limiting the potentia 
j sphere of state action. The most that the states can hope for is that 
the Court will so construe federal legislation as to preserve as muc 
of their power as possible. The Court is impotent to help where^the 
(state regulations are clearly in conflict with those enacte y on 
'gress. If the conflict is not so clear, it has considerable freedom 1 
choosing between protecting the states* powers and expanding t 
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area of effective federal control. Its discretion becomes the decisive 
factor when there is no direct conflict. However, the mere absence 
thereof does not mean that the states’ regulations may be enforced. 
Their enforcement may be incompatible with the execution of the 
policy of the federal legislation. The decision on such an issue de¬ 
pends largely on how the Court exercises the discretion necessarily 
vested in it. 'I his is especially true when the question is to what extent 
federal regulation of some parts of the field indicated a Congressional 
intent to leave all other parts thereof free from regulation by the 
states as well as by itself. It is apparent from this analysis that the 
actual extent to which federal regulation of local matters related to 
interstate commerce reduces the field for potential state action de¬ 
pends on how the Court uses the discretion belonging to it in decid¬ 
ing issues of the kind just described. The question is. how has it 
exercised this discretion while the recent broad expansion of federal 
powers was occurring? In several cases a conflict was discovered by 
reasoning somewhat forced. In others the finding was clearly justi¬ 
fied. The data are insufficient to warrant a conclusion that the Court 
is tending more and more to use its discretion in favor of restricting 
state powers whenever possible. But certainly the decisions do not 
reveal any trend in the opposite direction. The states would not be 
justified in relying upon the Court to preserve for them the control 
of local matters by limiting the effect thereon of federal assumption 
of some control in that field. ... 

The most that could be achieved by use of the technique just 
described would be to decrease the rate at which federal intervention 
ousted state control of local matters. It could operate only in that 
negative manner. The situation is different when the only obstacle 
to state regulation is the commerce clause itself. A great deal of state 
legislation has been held invalid because it directly burdened inter¬ 
state commerce. Much of it that affected such commerce has been 
sustained because the burden imposed by it was merely indirect. 
The formulation of the tests in terms of direct and indirect burdens 
continued in use after 1933 and is used occasionally even today. But 
there now is a distinct trend in favor of substituting for them the 
substantial or insubstantial character of the burden. This has been 
noticeable especially in the decisions of the last decade. In Parker v. 
Brown 14 the Court sustained a state act applying to the marketing of 
locally produced fruits a system of control along the lines of the fed- 
14 3'7 U.S. 341 (,943). 
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eral statutes regulating the marketing of agricultural products. The 
bulk of the fruit was destined for the national market after being 
processed locally. The first argument to sustain it was based on the 
factor that the transactions regulated were not part of interstate com¬ 
merce. The opinion next denies that courts are "confined to so me¬ 
chanical a test.” It cites many cases in which broader considerations 
were relied upon, and expressly states that the local regulations in¬ 
volved were sustained "not because they are 'indirect' rather than 
direct' ” but because they were appropriate means for protecting local 
interests which might never be adequately dealt with by Congress. 
The "direct-indirect” test has seldom been resorted to by the Court 
since that decision. 

The substitution of one method of formulating a problem for an¬ 
other generally docs not change its character. The new method will 
sometimes be better adapted than the old to directing attention to 
the fundamental factors that should influence, and in some instances, 
determine the solution. One aim of the commerce clause was the 
protection of interstate trade against state interference. As a limit 
on state powers, it is a free trade charter for national commerce. The 
motives that lead to protective tariffs at the international level are 
present in each state and have induced a variety of measures to pro¬ 
tect the local market from out-of-state competitors. But free trade im¬ 
plies freedom of exportation as well as freedom of importation. The 
extent to which a state regulation in fact hampers the flow of goods 
in interstate commerce docs not depend upon the nearness of its 
point of incidence to the transactions that constitute interstate com¬ 
merce. It depends on the actual results of the regulation. The "direct- 
indirect” test has fallen into disfavor because it tended to focus atten¬ 
tion upon the point of incidence of the regulation upon interstate 
commerce. The "substantial-insubstantial" test is better devised to 
suggest an inquiry into the actual results of the regulation upon 
such commerce. The courts, including the Supreme Court, cannot 
decide a case involving the validity of a state regulation without 
answering it, either explicitly or implicitly. That arriving at an 
answer is not always easy and simple is apparent from Southern 
Pacific Company v. Arizona in which there was a marked difference 
of opinion on that matter between the Court's majority and mi¬ 
nority. Furthermore, judicial excursions into this field of fact-finding 
in practice may result in courts substituting their view of the facts 
for those of the legislature, and in lessening whatever vague influence 
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the presumption of constitutionality may heretofore have had in this 
field. The minority in the case just referred to made much of these 
points. But apart from these considerations, determining the exist¬ 
ence or nonexistence of the factual burden is but the first step in 
the judicial process of deciding the validity vel non of such stale 
regulations. A burden may exist, and also be a heavy one. and yet 
the regulation be held valid. The Court must answer the further 
question "whether the relative weights of the state and national 
interests involved are such as to make inapplicable the rule, generally 
observed,'that the free flow of interstate commerce and its freedom 
from local restraints in matters requiring uniformity ol regulation 
are interests safeguarded by the commerce clause from state inter¬ 
ference.]) This involves a balancing of the two interests mentioned in 
the quotation. The question is posed how far the policy of freedom 
of trade among the states may be sacrificed to promote a state police. 
This is no mere question of fact, but a most difficult problem in 
value theory. It is fundamentally the same as that which ultimately 
emerged when the main issue was phrased in terms of the "direct- 
indirect" test. It is with respect to this element that the problem 
has remained the same despite the change in the terms of its formula¬ 
tion. But this is precisely its most decisive element. 

^SOUTHERN PACIFIC CO. v. ARIZONA 
325 U.S. 761 (1945) 

Mr. Chief Justice Stone delivered the opinion of the Court. 

The Arizona Train Limit Law of May 16. 1912. Arizona Code 
Ann., §69—119, makes it unlawful for any person or corporation to 
operate within the state a railroad train of more than fourteen pas¬ 
senger or seventy freight cars, and authorizes the state to recover a 
money penalty for each violation of the Act. The questions for deci¬ 
sion are whether Congress has, by legislative enactment, restricted 
the power of the states to regulate the length of interstate trains as a 
safety measure and. if not, whether the statute contravenes the com¬ 
merce clause of the Federal Constitution. 

In 1940 the State of Arizona brought suit in the Arizona Superior 
Court against appellant, the Southern Pacific Company, to recover 
the statutory penalties for operating within the state two interstate 
trains, one a passenger train of more than fourteen cars. Appellant 
answered, admitting the train operations, but defended on the ground 
that the statute offends against the commerce clause and the due 
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process clause of the Fourteenth Amendment and conflicts with 
federal legislation. After an extended trial, without a jury, the court 
. . . gave judgment for the railroad company. The Supreme Court 
of Arizona reversed and directed judgment for the state. .. . The 
case comes here on appeal. . . . 

The Supreme Court [of Arizona] .. . held that the power of the 
state to regulate the length of interstate trains had not been restricted 
by Congressional action. It sustained the Act as a safety measure to 
reduce the number of accidents attributed to the operation of trains 
of more than the statutory maximum length, enacted by the state 
legislature in the exercise of the "police power.” 1 his power the 
court held extended to the regulation of the operations of interstate 
commerce in the interests of local health, safety and well-being. It 
thought that a state statute, enacted in the exercise of the police 
power, and bearing some reasonable relation to the health, safety 
and well-being of the people of the state, of which the state legisla¬ 
ture is the judge, was not to be judicially overturned, notwithstanding 
its admittedly adverse effect on the operation of interstate trains. 

. .. Paragraph 15 of § 1 of the Interstate Commerce Act empowers 
the [Interstate Commerce] Commission, when it is “of opinion that 
shortage of equipment, congestion of traffic, or other emergency 
requiring immediate action exists in any section of the country.” to 
make or suspend rules and practices “with respect to car service, 
which includes by paragraph 10 of § 1 "the use, control, supply, 
movement, distribution, exchange, interchange, and return” of loco¬ 
motives and cars, and the “supply of trains. ... 

We are of opinion that, in the absence of administrative imple- 
mentation by the Commission, § 1 does not of itself curtail state 
power to regulate train lengths.... We can hardly suppose that Con- 
oress, merely by conferring authority on the Commission to regulate 
car service in an "emergency," intended to restrict the exercise, other¬ 
wise lawful, of state power to regulate train lengths before the Com¬ 
mission finds an “emergency” to exist. 

Congress, in enacting legislation within its constitutional authori y 
over interstate commerce, will not be deemed to have intended 
strike down a state statute designed to protect the health and sat y 
of the public unless its purpose to do so is clearly manifested,... 
unless the state law, in terms or in its practical administration, co - 
flicts with the Act of Congress, or plainly and palpably infring 
its policy.... 
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The conteniion. faintly urged, that the provisions of the Safety 
Appliance Act. 45 U.S.C. 1 and 9. providing for brakes on trains, 
and of §25 of Part I of the Interstate Commerce Act. 49 U.S.C. 
§ 26(b). permitting the Commission to order the installation of train 
stop and control devices, operate of their own force to exclude state 
regulation of train lengths, has even less support. Congress, although 
asked to do so. has declined to pass legislation specifically limiting 
trains to seventy cars. We are therefore brought to appellant's princT 
pal contention, that the state statute contravenes the commerce clause 
of the Federal Constitution. 

Although the commerce clause conferred on the national govern¬ 
ment power to regulate commerce, its possession of the power docs 
not exclude all state power of regulation. F.ver since . . . C.oolcy v. 
Board of Wardens, 12 How. 299, it has been recognized that, in the 
absence of conflicting legislation by CongTcss, there is a residuum 
of power in the state to make laws governing matters of local concern 
which nevertheless in some measure affect interstate commerce or 
even, to some extent, regulate it. ... 1 hits the states may regulate mat¬ 
ters which, because of their number and diversity, may never be ade¬ 
quately dealt with by Congress. Cooley v. Board of Wardens, supra, 
319; South (.arolina Highway Dept. v. Barnwell Bros., 303 U.S. 177, 

185-When the regulation of matters of local concern is local in 

character and effect, and its impact on the national commerce does 
not seriously interfere with its operation, and the consequent incen¬ 
tive to deal with them nationally is slight, such regulation has been 
generally held to be within state authority. South Carolina Highway 
Dept. v. Barnwell Bros., supra, 188 and cases cited;. . . . 

But ever since Gibbons v. Ogden, 9 Wheat. 1, the states have not 
been deemed to have authority to impede substantially the free flow 
of commerce from state to state, or to regulate those phases of the 
national commerce which, because of the need of national uniformity, 
demand that their regulation, if any, be prescribed by a single author¬ 
ity. Whether or not this long-recognized distribution of power be¬ 
tween the national and the state governments is predicated upon the 
implications of the commerce clause itself,... or upon the presumed 
intention of Congress, where Congress has not spoken, .. the 
result is the same. 

In the application of these principles some enactments may be 
ound to be plainly within and others plainly without state power, 
ut between these extremes lies the infinite variety of cases, in which 
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regulation of local matters may also operate as a regulation of com¬ 
merce, in which reconciliation of the conflicting claims of state and 
national power is to be attained only by some appraisal and accom¬ 
modation of the competing demands of the state and national inter¬ 
ests involved. ... 

For a hundred years it has been accepted constitutional doctrine 
that the commerce clause, without aid of Congressional legislation, 
thus affords some protection from state legislation inimical to the 
national commerce, and that in such cases, where Congress has not 
acted, this Court, and not the state legislature, is under the commerce 
clause the final arbiter of the competing demands of state and national 
interests. Cooley v. Board of Wardens, supra; Kansas City South¬ 
ern R. Co. v. Kaw Valley District, 233 U.S. 75, 79; South Coving¬ 
ton R. Co. v. Covington, 235 U.S. 537, 546; Missouri, K. & T. 
R. Co. v. Public Service Coinm’n, 254 U.S. 535, 537; Foster-Foun¬ 
tain Packing Co. v. Hay del, 278 U.S. 1. 10; Gwin, White & Price v. 
Henne/ord, 305 U.S. 434. 441; McCarroll v. Dixie Lines, 309 U.S. 176. 

Congress has undoubted power to redefine the distribution of 
power over interstate commerce. It may either permit the states to 
regulate the commerce in a manner which would otherwise not be 
permissible,... or exclude state regulation even of matters of peculi¬ 
arly local concern which nevertheless affect interstate commerce. 

But in general Congress has left it to the courts to formulate the 
rules thus interpreting the commerce clause in its application, doubt¬ 
less because it has appreciated the destructive consequences to the 
commerce of the nation if their protection were withdrawn,... and 
has been aware that in their application state laws will not be invali¬ 
dated without the support of relevant factual material which will 
‘'afford a sure basis” for an informed judgment-Meanwhile, Con¬ 

gress has accommodated its legislation, as have the states, to these 
rules as an established feature of our constitutional system. There has 
thus been left to the states wide scope for the regulation of matters 
of local state concern, even though it in some measure affects the 
commerce, provided it does not materially restrict the free flow of 
commerce across state lines, or interfere with it in matters with 
respect to which uniformity of regulation is of predominant national 
concern. 

Hence the matters for ultimate determination here are the nature 
and extent of the burden which the state regulation of interstate 
trains, adopted as a safety measure, imposes on interstate commerce. 



THE POWER TO GOVERN: INTERSTATE COMMERCE 0-3 

and whether the relative weights of the state and national interests 
involved are such as to make inapplicable the rule, generally ob¬ 
served. that the free flow of interstate commerce and its freedom 
lrom local restraints in matters requiring uniformity of regulation 
are interests safeguarded by the commerce clause from state inter¬ 
ference. 


The findings [of the trial court] show that the operation of long 
trains, that is trains of more than fourteen passenger and more than 
seventy freight cars, is standard practice over the main lines of the 
railroads of the United States, and that, if the length of trains is to 
be regulated at all, national uniformity in the regulation adopted, 
such as only Congress can prescribe, is practically indispensable to 
the operation of an efficient and economical national railway 
system.... 

In Arizona, approximately 93% of the freight traffic and 95% of 
the passenger traffic is interstate. Because of the Train Limit Law 
appellant is required to haul over 30% more trains in Arizona than 
would otherwise have been necessary. The record shows a definite 
relationship between operating costs and the length of trains, the 
increase in length resulting in a reduction of operating costs per 
car. The additional cost of operation of trains complying with the 
Train Limit Law in Arizona amounts for the two railroads travers¬ 
ing that state to about Si.000.000 a year. The reduction in train 
lengths also impedes efficient operation. More locomotives and more 
manpower are required: the necessary conversion and reconversion of 
train lengths at terminals and the delay caused by breaking up and 
remaking long trains upon entering and leaving the state in order 
to comply with the law, delays the traffic and diminishes its volume 
moved in a given time, especially when traffic is heavy. 


The unchallenged findings leave no doubt that the Arizona Train 
Limit Law imposes a serious burden on the interstate commerce con¬ 
ducted by appellant. It materially impedes the movement of appel¬ 
lant s interstate trains through that state and interposes a substantial 
obstruction to the national policy proclaimed by Congress, to promote 
adequate, economical and efficient railway transportation service 
Interstate Commerce Act, preceding § 1, 54 Stat. 899. Enforcement 
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of the law in Arizona, while train lengths remain unregulated or 
are regulated by varying standards in other states, must inevitably 
result in an impairment of uniformity of efficient railroad operation 
because the railroads are subjected to regulation which is not uni¬ 
form in its application. Compliance with a state statute limiting 
train lengths requires interstate trains of a length lawful in other 
states to be broken up and reconstituted as they enter each state 
according as it may impose varying limitations upon train lengths. 
The alternative is for the carrier to conform to the lowest train limit 
restriction of any of the states through which its trains pass, whose 
laws thus control the carriers* operations both within and without 
the regulating state. 

Although the seventy car maximum for freight trains is the limita¬ 
tion which has been most commonly proposed, various bills intro¬ 
duced in the state legislatures provided for maximum freight train 
lengths of from fifty to one hundred and twenty-five cars, and maxi¬ 
mum passenger train lengths of from ten to eighteen cars. With such 
laws in force in states which are interspersed with those having no 
limit on train lengths, the confusion and difficulty with which inter¬ 
state operations would be burdened under the varied system of state 
regulations and the unsatisfied need for uniformity in such regula¬ 
tion. if any, are evident. 


The trial court found that the Arizona law had no reasonable re¬ 
lation to safety, and made train operation more dangerous. Examina¬ 
tion of the evidence and the detailed findings makes it clear that this 
conclusion was rested on facts found which indicate that such in¬ 
creased danger of accident and personal injury as may result from 
the greater length of trains is more than offset by the increase in the 
number of accidents resulting from the larger number of trains 
when train lengths are reduced. In considering the effect of the 
statute as a safety measure, therefore, the factor of controlling signifi¬ 
cance for present purposes is not whether there is basis for the 
conclusion of the Arizona Supreme Court that the increase in length 
of trains beyond the statutory maximum has an adverse effect upon 
safety of operation. The decisive question is whether in the circum¬ 
stances the total effect of the law as a safety measure in reducing 
accidents and casualties is so slight or problematical as not to out¬ 
weigh the national interest in keeping interstate commerce free from 
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interferences which seriously impede it and subject it to local reg¬ 
ulation which does not have a uniform effect on the interstate train 
journey which it interrupts. 


We think, as the trial court found, that the Arizona Train Limit 
Law, viewed as a safety measure, affords at most slight and dubious 
advantage, if any. over unregulated train lengths, because it results in 
an increase in the number of trains and train operations and the 
consequent increase in train accidents of a character generally more 
severe than those due to slack action. Its undoubted effect on the 
commerce is the regulation, without securing uniformity, of the 
length of trains operated in interstate commerce, which lack is itself 
a primary cause of preventing the free flow of commerce by delaying 
it and by substantially increasing its cost and impairing its efficiency. 
In these respects the case differs from those where a state, by regula¬ 
tory measures affecting the commerce, has removed or reduced safety 
hazards without substantial interference with the interstate move¬ 
ment of trains. Such are measures abolishing the car stove. New York, 
iV. H. & H. R. Co. v. New > ork, 165 U.S. 628; requiring locomotives 
to be supplied with electric headlights. Atlantic Coast Line R. Co. v. 
Georgia, 234 U.S. 280; providing for full train crews, Chicago, R. /. 
ir P. R. Co. v. Arkansas, 219 U.S. 453; St. Louis & 1 . M. R. Co. v. 
Arkansas, 240 U.S. 518: Missouri Pacific R. Co. v. Norwood, 283 U.S. 
249; and for the equipment of freight trains with cabooses. Terminal 
Railroad Assn. v. Brotherhood, 318 U.S. 1. 


...Recently in Kelly v. Washington, 302 U.S. 1, 15, we have 
pointed out that when a state goes beyond safety measures which are 
permissible because only local in their effect upon interstate com¬ 
merce, and attempts to impose particular standards as to structure, 
design, equipment and operation [of vessels plying interstate] which 
in the judgment of its authorities may be desirable but pass beyond 
what is plainly essential to safety and seaworthiness, the State will 
encounter the principle that such requirements, if imposed at all, 
must be through the action of Congress which can establish a uni¬ 
form rule. Whether the State in a particular matter goes too far must 
be left to be determined when the precise question arises." 

Here we conclude that the state does go too far. Its regulation of 
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train lengths, admittedly obstructive to interstate train operation, 
and having a seriously adverse effect on transportation efficiency and 
economy, passes beyond what is plainly essential for safety since it 
does not appear that it will lessen rather than increase the danger of 
accident. Its attempted regulation of the operation of interstate trains 
cannot establish nation-wide control such as is essential to the main¬ 
tenance of an efficient transportation system, which Congress alone 
can prescribe. The state interest cannot be preserved at the expense of 
the national interest by an enactment which regulates interstate train 
lengths without securing such control, which is a matter of national 
concern. To this the interest of the sta^e here asserted is subordinate. 

Appellees especially rely . . . on South Carolina Highway Dept. v. 
Barnwell Bros., supra, as supporting the state’s authority to regulate 
the length of interstate trains. ... 

[That case] ... was concerned with the power of the state to reg¬ 
ulate the weight and width of motor cars passing interstate over its 
highways, a legislative field over which the state has a far more exten¬ 
sive control than over interstate railroads. In that case,... we were 
at pains to point out that there are few subjects of state regulation 
affecting interstate commerce which are so peculiarly of local concern 
as is the use of the state’s highways. Unlike the railroads local high¬ 
ways are built, owned and maintained by the state or its municipal 
subdivisions. The state is responsible for their safe and economical 
administration. Regulations affecting the safety of their use must be 
applied alike to intrastate and interstate traffic. The fact that they 
affect alike shippers in interstate and intrastate commerce in great 
numbers, within as well as without the state, is a safeguard against 
regulatory abuses. Their regulation is akin to quarantine measures, 
game laws, and like local regulations of rivers, harbors, piers, and 
docks, with respect to which the state has exceptional scope for the 
exercise of its regulatory power, and which, Congress not acting, have 
been sustained even though they materially interfere with interstate 
commerce (303 U.S. at 187-188 and cases cited). 

The contrast between the present regulation and ... the highway 
safety regulations, in point of the nature of the subject of regulation 
and the state’s interest in it, illustrate and emphasize the considera¬ 
tions which enter into a determination of the relative weights of 
state and national interests where state regulation affecting interstate 
commerce is attempted. Here examination of all the relevant factors 
makes it plain that the state interest is out-weighed by the interest 
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of the nation in an adequate, economical and efficient railway trans¬ 
portation service, which must prevail. 

Reversed. 

Mr. Justice Rutledge concurs in the result. 

Mr. Justice Black, dissenting. 

In Hcnnington v. Georgia , 163 U.S. 299. 304. a case which involved 
the power of a state to regulate interstate traffic, this Court said. 
"The whole theory of our government, federal and state, is hostile to 
the idea that questions of legislative authority may depend . .. upon 
opinions of judges as to the wisdom or want of wisdom in the enact¬ 
ment of laws under powers clearly conferred upon the legislature." 
What the Court decides today is that it is unwise governmental 
policy to regulate the length of trains. I am therefore constrained to 
note my dissent. 

For more than a quarter of a century, railroads and their employees 
have engaged in controversies over the relative virtues and dangers 
of long trains. Railroads have argued that they could carry goods and 
passengers cheaper in long trains than in short trains. They have also 
argued that while the danger of personal injury to their employees 
might in some respects he greater on account of the operation of long 
trains, this danger was more than offset by an increased number of 
accidents from other causes brought about by the operation of a much 
larger number of short trains. These arguments have been, and are 
now, vigorously denied. While there are others, the chief causes as¬ 
signed for the belief that long trains unnecessarily jeopardize the 
lives and limbs of railroad employees relate to "slack action." Cars 
coupled together retain a certain free play of movement, ranging be¬ 
tween U / 2 inches and 1 foot, and this is called "slack action." Train 
brakes do not ordinarily apply or release simultaneously on all cars. 
This frequently results in a severe shock or jar to cars, particularly 
those in the rear of a train. It has always been the position of the em¬ 
ployees that the dangers from "slack action” correspond to and are 
proportionate with the length of the train. The argument that "slack 
movements” are more dangerous in long trains than in short trains 
seems never to have been denied. The railroads have answered it by 
what is in effect a plea of confession and avoidance. They say that the 
added cost of running short trains places an unconstitutional burden 
on interstate commerce. Their second answer is that the operation of 
short trams requires the use of more separate train units; that a 
certain number of accidents resulting in injury are inherent in the 
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operation of each unit, injuries which may be inflicted either on 
employees or on the public; consequently, they have asserted that it 
is not in the public interest to prohibit the operation of long trains. 


. . . I . . . think that the “findings” of the state court do not author¬ 
ize today's decision. That court did not find that there is no unusual 
danger from slack movements in long trains. It did decide on disputed 
evidence that the long train “slack movement" dangers were more 
than offset by prospective dangers as a result of running a larger 
number of short trains, since many people might be hurt at grade 
crossings. There was undoubtedly some evidence before the state 
court from which it could have reached such a conclusion. There 
was undoubtedly as much evidence before it which would have 
justified a different conclusion. 

Under those circumstances, the determination of whether it is in 
the interest of society for the length of trains to be governmentally 
regulated is a matter of public policy. Someone must fix that policy— 
either the Congress, or the state, or the courts. A century and a half 
of constitutional history and government admonishes this Court to 
leave that choice to the elected legislative representatives of the people 
themselves, where it properly belongs both on democratic principles 
and the requirements of efficient government. 

I think that legislatures, to the exclusion of courts, have the con¬ 
stitutional power to enact laws limiting train lengths, for the purpose 
of reducing injuries brought about by “slack movements." Their 
power is not less because a requirement of short trains might increase 
grade crossing accidents. This latter fact raises an entirely different 
element of danger which is itself subject to legislative regulation. 
For legislatures may, if necessary, require railroads to take appropriate 
steps to reduce the likelihood of injuries at grade crossings. Denver 
& R. G. R. Co. v. Denver, 250 U.S. 241. And the fact that grade¬ 
crossing improvements may be expensive is no sufficient reason to say 
that an unconstitutional “burden” is put upon a railroad even though 
it be an interstate road. Erie R. Co. v. Public Utility Commissioners, 
254 U.S. 394, 408-411. 

But, it is said today,... [that] ... if one state applies a regulation 
of its own to interstate trains, “uniformity" in regulation or rather 
non-regulation, is destroyed. Justice Hughes speaking for the Court 
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in the Atlantic Coast Line case 15 made short shrift of that same argu¬ 
ment. He there referred to the contention that "if state requirements 
conflict, it will be necessary to carry additional apparatus and to make 
various adjustments at state lines which would delay and inconven¬ 
ience interstate traffic.*’ In answer to this argument lie reiterated a 
former declaration of this Court in New York, N. //. & H. R. Co. v. 
New York, 165 U.S. 628. on this subject, and added that "If there is 
a conflict in such local regulations, by which interstate commerce 
may be inconvenienced—if there appears to be need of standardiza¬ 
tion of safety appliances and of providing rules of operation which 
will govern the entire interstate road irrespective of state boundaries 
—there is a simple remedy; and it cannot be assumed that it will not 
be readily applied if there be real occasion for it. That remedy does 
not rest in a denial to the state, in the absence of conflicting federal 
action, of its power to protect life and property within its borders, 
but it docs lie in the exercise of the paramount authority of Congress 
in its control of interstate commerce to establish such regulations as 
in its judgment may be deerfea appropriate and sufficient. Congress, 
when it pleases, may give the rule and make the standard to be 
observed on the interstate highway.” P. 292. 

That same statement has in substance been made in many other 
decisions of this Court, a number of which are cited in the Atlantic 
Coast Line case, and all of them are today swept into the discard. In 
no one of all these previous cases was it more appropriate than here 
to call attention to the fact that Congress could when it pleased es¬ 
tablish a uniform rule as to the length of trains. Congress knew about 
the Arizona law. It is a common knowledge that the Interstate Com¬ 
merce Committees of the House and the Senate keep in close and 
intimate touch with the affairs of railroads and other national means 
of transportation. Every year brings forth new legislation which goes 
through those Committees, much of it relating to safety. The atten¬ 
tion of the members of Congress and of the Senate have been focused 
on the particular problem of the length of railroad trains. We cannot 
assume that they were ignorant of the commonly known fact that a 
long train might be more dangerous in some territories and on some 
particular types of railroad. The history of congressional considera¬ 
tion of this problem leaves little if any room to doubt that the choice 
of Congress to leave the state free in this field was a deliberate choice, 
which was taken with a full knowledge of the complexities of the 

Atlantic Coast Line R. Co. v. Georgia, *34 U.S. 280. 
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problems and the probable need for diverse regulations in different 
localities. I am therefore compelled to reach the conclusion that 
today's decision is the result of the belief of a majority of this Court 
that both the legislature of Arizona and the Congress made wrong 
policy decisions in permitting a law to stand which limits the length 
of railroad trains. I should at least give the Arizona statute the bene¬ 
fit of the same rule which this Court said should be applied in con¬ 
nection with state legislation under attack for violating the Four¬ 
teenth Amendment, that is, that legislative bodies have “a wide range 
of legislative discretion,. .. and their conclusions respecting the wis¬ 
dom of their legislative acts are not reviewable by the courts.” 
Arizona Employer’s Liability Cases, 250 U.S. 400, 419. 

When we finally get down to the gist of what the Court today 
actually decides, it is this: Even though more railroad employees 
will be injured by “slack action” movements on long trains than 
on short trains, there must be no regulation of this danger in the 
absence of “uniform regulations.” That means that no one can 
legislate against this danger except the Congress; and even though 
the Congress is perfectly content to leave the matter to the different 
state legislatures, this Court, on the ground of “lack of uniformity," 
will require it to make an express avowal of that fact before it will 
permit a state to guard against that admitted danger. 

We are not left in doubt as to why, as against the potential peril 
of injuries to employees, the Court tips the scales on the side of “uni¬ 
formity.” For the evil it finds in a lack of uniformity is that it (1) 
delays interstate commerce, (2) increases its cost and (3) impairs its 
efficiency. All three of these boil down to the same thing, and that is 
that running shorter trains would increase the cost of railroad opera¬ 
tions. The “burden” on commerce reduces itself to mere cost because 
there was no finding, and no evidence to support a finding, that by 
the expenditure of sufficient sums of money, the railroads could not 
enable themselves to carry goods and passengers just as quickly and 
efficiently with short trains as with long trains. Thus the conclusion 
that a requirement for long trains will “burden interstate commerce 
is a mere euphemism for the statement that a requirement for long 
trains will increase the cost of railroad operations. 


... I would affirm the judgment of the Supreme Court of Arizona. 
[Mr. Justice Douglas also wrote a dissenting opinion]. 
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EDWARDS v. CALIFORNIA 
314 U.S. 160(1941) 

Mr. Justice Byrnes delivered the opinion of the Court. 

The facts of this case are simple and are not disputed. Appellant 
[Edwards] is a citizen of the United States and a resident of Cali¬ 
fornia. In December. 1939. he left his home in Marysville, California, 
for Spur. Texas, with the intention of bringing back to Marysville 
his wife’s brother, Frank Duncan, a citizen of the United States and 
a resident of 'lexas. When he arrived in Texas, appellant learned 
that Duncan had last been employed by the Works Progress Adminis¬ 
tration. Appellant thus became aware of the fact that Duncan was 
an indigent person and he continued to be aware of it throughout 
the period involved in this case. The two men agreed that appellant 
should transport Duncan from Texas to Marysville in appellant s 
automobile. Accordingly, they left Spur on January 1. 1940. entered 
California by way of Arizona on January 3. and reached Marysville 
on January 5. When he left Texas. Duncan had about $20. U had 
all been spent by the time he reached Marysville. He lived with appel¬ 
lant for about ten days until he obtained financial assistance from the 
Farm Security Administration. During the ten days interval, he had 
no employment. 

In Justice Court a complaint was filed against appellant under 
Section 2615 of the Welfare and Institutions Code of California, 
which provides: "Every person, firm or corporation or officer or agent 
thereof that brings or assists in bringing into the State any indigent 
person who is not a resident of the State, knowing him to be an indi¬ 
gent person, is guilty of a misdemeanor."... The appellant was con¬ 
victed and sentenced to six months imprisonment in the county jail, 
and sentence was suspended.... 

Article I, Section 8 of the Constitution delegates to the Congress 
the authority to regulate interstate commerce. And it is settled beyond 
question that the transportation of persons is "commerce," within 
the meaning of that provision. It is nevertheless true that the States 
are not wholly precluded from exercising their police power in 
matters of local concern even though they may thereby affect inter¬ 
state commerce. The issue presented in this case, therefore, is whether 
the prohibition embodied in Section 2615 against the "bringing” or 
transportation of indigent persons into California is within the police 
power of that State. We think that it is not, and hold that it is an 
unconstitutional barrier to interstate commerce. 
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The grave and perplexing social and economic dislocation which 
this statute reflects is a matter of common knowledge and concern. 
We are not unmindful of it. We appreciate that the spectacle of large 
segments of our population constantly on the move has given rise 
to urgent demands upon the ingenuity of government. . . . The State 
asserts that the huge influx of migrants into California in recent years 
has resulted in problems of health, morals, and especially finance, 
the proportions of which are staggering. It is not for us to say that 
this is not true. We have repeatedly and recently affirmed, and we 
now reaffirm, that we do not conceive it our function to pass upon 
"the wisdom, need, or appropriateness" of the legislative efforts of the 
States to solve such difficulties. 

But this docs not mean that there are no boundaries to the per¬ 
missible area of State legislative activity. There are. And none is 
more certain than the prohibition against attempts on the part of 
any single State to isolate itself from difficulties common to all of 
them by restraining the transportation of persons and property 
across its borders. It is frequently the case that a State might gain a 
momentary respite from the pressure of events by the simple expedi¬ 
ent of shutting its gates to the outside world. But, in the words of 
Mr. Justice Cardozo: "The Constitution was framed under the do¬ 
minion of a political philosophy less parochial in range. It was framed 
upon the theory that the peoples of the several States must sink or 
swim together, and that in the long run prosperity and salvation are 
in union and not division." Baldu in v. Seelig, 294 U.S. 511. 

It is difficult to conceive of a statute more squarely in conflict with 
this theory than the section challenged here. Its express purpose and 
inevitable effect is to prohibit the transportation of indigent persons 
across the California border. The burden upon interstate commerce 
is intended and immediate; it is the plain and sole function of the 
statute.... We think this statute must fail under any known test of 
the validity of State interference with interstate commerce. 

It is urged, however, that the concept which underlies Section 2615 
enjoys a firm basis in English and American history. This is the no¬ 
tion that each community should care for its own indigent, that relief 
is solely the responsibility of local government. Of this it must first 
be said that we are not now called upon to determine anything other 
than the propriety of an attempt by a State to prohibit the transpor¬ 
tation of indigent non-residents into its territory. The nature an 
extent of its obligation suggest that the theory of the Elizabethan 
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poor laws no longer fits the facts. Recent years, and particularly the 
past decade, have been marked by a growing recognition that in an 
industrial society the task of providing assistance to the needy 
has ceased to be local in character. The duty to share the burden, if 
not wholly to assume it. has been recognized not only by State govern¬ 
ments. but by the Federal government as well. The changed attitude 
is reflected in the Social Security laws under which the Federal and 
State governments cooperate for the care of the programs under which 
work is furnished the unemployed, with the State supplying approxi- 
mately 25% and the Federal government approximately 75% of the 
cost. It is further reflected in the Farm Security laws, under which the 
entire cost of the relief provisions is borne by the Federal government. 

Indeed, the record in this case illustrates the inadequate basis in 
fact for the theory that relief is presently a local matter. Before leav¬ 
ing Texas. Duncan had received assistance from the Works Progress 
Administration. After arriving in California he was aided by the 
Farm Security Administration, which, as we have said, is wholly 
financed by the Federal government. This is not to say that our judg¬ 
ment would be different if Duncan had received relief from local 
agencies in Texas and California. Nor is it to suggest that the finan¬ 
cial burden of assistance to indigent persons does not continue to 
fall heavily upon local and State governments. It is only to illustrate 
that in not inconsiderable measure the relief of the needy has become 
the common responsibility and concern of the whole nation. 

What has been said with respect to financing relief is not without 
its bearing upon the regulation of the transportation of indigent 
persons. For the social phenomenon of large-scale interstate migra¬ 
tion is as certainly a matter of national concern as the provision of 
assistance to those who have found a permanent or temporary abode. 
Moreover, and unlike the relief problem, this phenomenon does not 
admit of diverse treatment by the several States. The prohibition 
against transporting indigent non-residents into one State is an 
open invitation to retaliatory measures, and the burdens upon the 
transportation of such persons become cumulative. Moreover, it 
would be a virtual impossibility for migrants and those who transport 
them to acquaint themselves with the peculiar rules of admission of 
many States. "This Court has repeatedly declared that the gram [the 
commerce clause] established the immunity of interstate commerce 
from the control of the States respecting all those subjects embraced 
within the grant which are of such a nature as to demand that, if 
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regulated at all, their regulation must be prescribed by a single 
authority.” Milk Control Board v. Eisenberg Farm Products, 306 U.S. 
346. We are of the opinion that the transportation of indigent per¬ 
sons from State to State clearly falls within this class of subjects. The 
scope of congressional power to deal with this problem we are not 
now called upon to decide. 

There remains to be noticed only the contention that the limita¬ 
tion upon State power to interfere with the interstate transportation 
of persons is subject to an exception in the case of '‘paupers.” It is 
true that support for this contention may be found in early decisions 
of this Court. In New York v. Miln, 11 Pet. 102, it was said that it 
is "as competent and as necessary for a State to provide precautionary 
measures against the moral pestilence of paupers, vagabonds, and 
possibly convicts, as it is to guard against the physical pestilence which 
may arise from unsound and infectious articles imported. . .This 
language has been casually repeated in numerous later cases up to the 
turn of the century. In none of these cases, however, was the power of 
a State to exclude "paupers” actually involved. 

Whether an able-bodied but unemployed person like Duncan is a 
"pauper” within the historical meaning of the term is open to consid¬ 
erable doubt. But assuming that the term is applicable to him and to 
persons similarly situated, we do not consider ourselves bound by 
the language referred to. City of New York v. Miln was decided in 
1837. Whatever may have been the notion then prevailing, we do 
not think that it will now be seriously contended that because a per¬ 
son is without employment and without funds he constitutes a 
"moral pestilence." Poverty and immorality are not synonymous. 

We are of the opinion that Section 2615 is not a valid exercise of 
the police power of California, that it imposes an unconstitutional 
burden upon interstate commerce, and that the conviction under it 
cannot be sustained. In the view we have taken it is unnecessary to 
decide whether the section is repugnant to other provisions of the 
Constitution. 

Reversed. 

[Mr. Justice Douglas wrote a concurring opinion, in which Justices 
Black and Murphy joined; Mr. Justice Jackson concurred sepa¬ 
rately. Both concurring opinions would declare the right to move 
freely from state to state to be an incident of national citizenship 
protected by the privileges and immunities clause of the Fourteenth 
Amendment against state interference. See post , p. 327, for extracts.] 
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AERO MAYFLOWER TRANSIT COMPANY v. BOARD OF 
R. R. COMM'RS OF MONTANA 
332 U.S. 495 ( 19 ^ 17 ) 

Mr. Justice Rutledc;e delivered the opinion of the Court. 

Again we are asked to decide whether state taxes as applied to an 
interstate motor carrier run afoul of the commerce clause, Art. 1, § 8, 
of the Federal Constitution. 

Two distinct Montana levies are questioned. Both are imposed by 
that state's Motor Carriers Act. Mont. Rev. Codes (1935) §§3847.1. 
3847.28. One is a flat tax of $10 for each vehicle operated by a motor 
carrier over the state's highways, payable on issuance of a certificate 
or permit, which must be secured before operations begin, and an- 
nually thereafter. § 3847.16(a). The other is a quarterly fee of one- 
half of one per cent of the motor carrier's "gToss operating revenue." 
but with a minimum annual fee of $15 per vehicle for class C car- 
riers, in which group appellant falls. § 3847.27. Each tax is declared 
expressly to be laid "in consideration of the use of the highways of 
this state and to be "in addition to all other licenses, fees and taxes 
imposed upon motor vehicles in this state." 

Prior to July 1, 1941, the fees collected pursuant to §§ 3847.16(a) 
and 3847.27 were paid into the state treasury and credited to "the 
motor carrier fund." After that date, by virtue of Mont. Laws 1941, 
c. 14. § 2, they were allocated to the state's general fund. 

Appellant is a Kentucky corporation, with its principal offices in 
Indianapolis, Indiana. Its business is exclusively interstate. It consists 
in transporting household goods and office furniture from points in 
one state to destinations in another. Appellant does no intrastate 
business in Montana. The volume of its interstate business there is 
continuous and substantial, not merely casual or occasional. It holds 
a certificate of convenience and necessity issued by the Interstate 
Commerce Commission, pursuant to which its business in Montana 
and elsewhere is conducted. 

1 ° *935 appellant received a class C permit to operate over Montana 
highways, as required by state law. Until 1937, apparently, it com¬ 
plied with Montana requirements, including the payment of reg¬ 
istration and license plate fees for its vehicles operating in Montana 
and of the 5c per gallon tax on gasoline purchased there. However, 
in 1937 and thereafter appellant refused to pay the flat $10 fee im¬ 
posed by § 3847.16 (a) and the $15 minimum "gross revenue" tax laid 
y § 3 8 47 - 27 - In consequence, after hearing on order to show cause. 
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the appellee board in 1939 revoked the 1935 permit and brought this 
suit in a state court to enjoin appellant from further operations in 
Montana. [On appeal, the state Supreme Court held both exactions 
valid.] 


...We have, in effect, two flat taxes, one for $10, the other for 
Si5. payable annually upon each vehicle operated on Montana high¬ 
ways in the course of appellant's business, with each tax expressly 
declared to be in addition to all others and to be imposed “in con¬ 
sideration of the use of the highways of this state.” 

Neither exaction discriminates against interstate commerce. Each 
applies alike to local and interstate operations. Neither undertakes 
to tax traffic or movements taking place outside Montana or the 
gross returns from such movements or to use such returns as a meas¬ 
ure of the amount of the tax. Both levies apply exclusively to oper¬ 
ations wholly within the state or the proceeds of such operations, 
although those operations arc interstate in character. 

Moreover, it is not material to the validity of either tax that the 
state also imposes and collects the vehicle registration and license 
fee and the gallonage tax on gasoline purchased in Montana. The 
validity of those taxes neither is questioned nor well could be. ... Nor 
does their exaction have any significant relationship to the imposi¬ 
tion of the taxes now in question. ... They are imposed for distinct 
purposes and the proceeds, as appellant concedes, are devoted to dif¬ 
ferent uses, namely, the policing of motor traffic and the maintenance 
of the state's highways. 

Concedcdly the proceeds of the two taxes presently involved are 
not allocated to those objects. Rather they now go into the states 
general fund, subject to appropriation for general state purposes. 
Indeed this fact, in appellant's view, is the vice of the statute. But 
in that view appellant misconceives the nature and legal effect of 
the exactions. It is far too late to question that a state, consistently 
with the commerce clause, may lay upon motor vehicles engaged 
exclusively in interstate commerce, or upon those who own and so 
operate them, a fair and reasonable, nondiscriminatory tax as com¬ 
pensation for the use of its highways-Moreover “common car¬ 

riers for hire, who make the highways their place of business, may 
properly be charged an extra tax for such use.” Clark v. Poor, 274 
U.S. 554. 557 - 
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The present taxes on their face are exacted "in consideration ol 
the use of the highways of this state," that is. they are laid for the 

Privilege of using those highways-The state builds the highways 

and owns them. Motor carriers for hire, and particularly truckers 
of heavy goods, like appellant, make especially arduous use of road¬ 
ways, entailing wear and tear much beyond that resulting from 
general indiscriminate public use. . .. Although the state may not 
discriminate against or exclude such interstate traffic generally in 
the use of its highways, this docs not mean that the state is required 
to furnish those facilities to it free of charge or indeed on equal terms 
with other traffic not inflicting similar destructive effects. . . . Inter¬ 
state traffic equally with intrastate may be required to pay a fair 
share of the cost and maintenance reasonably related to the use made 
of the highways. 

This does not mean, as appellant seems to assume, that the pro¬ 
ceeds of all taxes levied for the privilege of using the highways must 
be allocated directly and exclusively to maintaining them. . . . That 
is true, although this Court has held invalid, as forbidden by the 
commerce clause, certain state taxes on interstate motor carriers be¬ 
cause laid "not as compensation for the use of the highways but for 
the privilege of doing the interstate bus business." Interstate Transit 
v. Lindsey, 283 U.S. 183, 186: cf. McCarroll v. Dixie Greyhound 
Lines, 309 U.S. 176. 179. Those cases did not hold that all state ex¬ 
actions for the privilege of using the state’s highways are valid only 
if their proceeds are required to go directly and exclusively for high¬ 
way maintenance, policing and administration. Both before and after 
the Interstate Transit decision this Court has sustained state taxes 
expressly laid on the privilege of using the highways, as applied 
to interstate motor carriers, declaring in each instance that it is im¬ 
material whether the proceeds are allocated to highway uses or others. 

Appellant therefore confuses a tax "assessed for a proper purpose 
and . .. not objectionable in amount,” Clark v. Poor, su/jra (274 
U.S. at 557), that is, a tax affirmatively laid for the privilege of using 
the state’s highways, such as the privilege of doing the interstate 
business. Though necessarily related, in view of the nature of inter¬ 
state motor traffic, the two privileges are not identical, and it is 
useless to confuse them or to confound a tax for the privilege of 
using the highways with one the proceeds of which are necessarily 
devoted to maintaining them. Whether the proceeds of a tax are used 
or required to be used for highway maintenance "may be of signifi- 
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cance,” as the Court has said, "when the point is otherwise in doubt, 
to show that the fee is in fact laid for that purpose and is thus a 
charge for the privilege of using the highways. Interstate Transit v. 
Lindsey, 283 U.S. 183. But where the manner of the levy, like that 
prescribed by the present statute, definitely identifies it as a fee 
charged for the grant of the privilege, it is immaterial whether the 
state places the fees collected in the pocket out of which it pays high¬ 
way maintenance charges or in some other.*’ A/or/ v. Bingaman, 298 
U.S. 407, 412. 


It is of no consequence that the state has seen fit to lay two exac¬ 
tions, substantially identical, rather than combine them into one, 
or that appellant pays other taxes which in fact are devoted to high¬ 
way maintenance. For the state does not exceed its constitutional 
powers by imposing more than one form of tax. ... 

Neither is there merit in its other arguments, which we have con¬ 
sidered, including those urging due process and equal protection 
grounds for invalidating the levies. 

The judgment of the Supreme Court of Montana is affirmed. 

THE COURTS CHOICE 10 

It is apparent that the weighing of the interest which the state 
regulation aims to protect against those which the commerce clause 
was adopted to secure necessarily forces courts to make decisions on 
important matters of policy. This cannot be avoided as long as they 
are charged with the task of reconciling or choosing between com¬ 
peting interests. The existence, character, and extent of the effects 
of a regulation are undoubtedly questions of fact. And in many in¬ 
stances evidence thereof must be, and is before the Court. But they 
furnish but one element in the judgment that must be made in 
deciding cases in this field. Unless it be assumed that the mere exist¬ 
ence of any effects tending to reduce the flow of interstate trade suf¬ 
fices to render the regulation invalid, the problem becomes one of 
degree. Courts have never adopted this extreme position. The normal 
result of a regulation that increases either the cost of producing 
goods for the interstate market, or the cost of their transportation in 

18 From Henry Rottschaefer. The Constitution and Socio-Economic Change, Ann 
Arbor: University of Michigan Law School, 1948. pp. 22-24. Reprinted by permission of 
the author and the publishers. 
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interstate commerce, would be a reduction in die volume of such 
commerce. Yet the Supreme Court has stated more than once that a 
state tax having that effect docs not violate the commerce clause on 
that account. Judicial recognition that the protection of some state 
interests justifies a larger interference with interstate trade than does 
the protection of others further complicates the matter. No court 
has yet devised any scale for measuring the relative values of freedom 
of interstate trade and the numerous local interests which a state 
may wish to protect at the former's expense. This is not necessarily 
a disadvantage. It has facilitated adapting the commerce clause to 
changing social and economic needs and philosophies. This is not 
a new phenomenon peculiar to our own times. The shift of judicial 
opinion on the issue of the exclusive or concurrent nature of the 
commerce clause was not uninfluenced by factors present in the 
political and economic environment of the period. No one would 
doubt that this process would have occurred had the power of con¬ 
struing the commerce clause been vested in Congress alone. History 
has proved that the Supreme Court has responded to the impact 
of the same necessity and forces. No one would question that, on 
the assumption just made, the interpretations of Congress inevitably 
would have involved value judgments. The need for them cannot 
be eliminated by conferring the power of final construction of the 
commerce clause, and. for that matter, most other provisions of the 
Constitution, upon the judiciary.... 



CHAPTER VII 



The Obligation of Contracts 


1. TIIE PROTECTION OF VESTED INTERESTS 

THE FRAMERS* PURPOSES 

The inclusion in the Constitution of a specific guarantee of con¬ 
tractual obligations against state action is commonly attributed to 
the desire of creditor classes to forestall a repetition of the debtors' 
relief legislation enacted by many states during the 1780's. The dis¬ 
locations of the Revolutionary War had resulted in widespread eco¬ 
nomic distress, with farmers in particular being sorely afflicted. As 
a result of their agitation, several state legislatures passed remedial 
acts offering stay of execution on existing obligations and providing 
for cheaper money with which the debts could be discharged. 

How desperately the debtor classes strove for these forms of relief 
was dramatically and almost tragically demonstrated in 1786 when 
tlie state legislature of Massachusetts refused to pass a cheap money 
bill. An armed insurrection led by Captain Daniel Shays threatened 
to compel by force what the legislature would not grant of its own. 
Boston merchants raised the necessary funds to assemble the military 
force necessary to suppress this so-called Shays' Rebellion. 

As Charles A. Beard has authoritatively shown, every member 
of the Philadelphia Convention (with one possible exception) shared 
the interests and attitudes of the creditor classes (see his Economic 
Interpretation of the Constitution). To these men the type of legis¬ 
lation sought by Shays and actually passed in some of the states was. 
of course, anathema. The restoration of commerce and credit seemed 
to them to demand that the sanctity of contractual obligations be 
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protected by the supreme law of the land. The contract clause of 
the Constitution was thus to insure that any future attempt to 
emulate Shays would be met not only by the regular force of the 
state government but by the accumulated power of the Union. 

Throughout the period of Federalist domination of the Supreme 
Court the clause was applied in keeping with these sentiments of 
the Framers. State control was permitted no inroads where con¬ 
tractual agreement had created interests and vested them in individu¬ 
als or corporations. Indeed, the Court's interpretation even expand¬ 
ed the protective coverage of the contract clause by ruling that grants 
and charters issued by a State were contracts within the meaning 
of the Constitution. 


FLETCHER v. PECK 
6 Cr. 87 (1810) 

[In the year 1795 the legislature of Georgia passed an act for the 
sale of twenty million acres of the State s western lands to four land 
companies for the sum of $500,000. Virtually every member of the 
legislature was bribed to secure this grant for the land companies, 
control of which was primarily in the hands of Northern speculators. 
Popular resentment ran high and. following an election, the entire 
deal was rescinded by the lawmakers in 1796. Meanwhile title to 
land parcels in the grant area had been sold to numerous individuals 
not parties to nor aware of the fraud in obtaining the original grant. 
These new owners, of course, claimed that the State could not with¬ 
draw from them the interests which the original transfer had given. 
Georgia, on the other hand, maintained that, because of the fraud 
involved, no valid title could derive from the original grant. In 1802, 
Georgia ceded its claims to the United States and the scene of the 
debate over these so-called Yazoo Frauds was transferred to the Con¬ 
gress. There, however, the efforts to obtain compensation for the 
claimants under the 1795 grant ran into heavy and continuous op¬ 
position. At last it was arranged to bring the question to a court 
test. Peck, who held his land under a title derived from the allegedly 
invalid grant, conveyed a parcel to Fletcher, with the customary 
warranty of title, i.e., an undertaking that the title conveyed was 
clear and good. Fletcher then sued Peck, alleging that, because the 
title was not good, the transfer price should be refunded. The Cir¬ 
cuit Court found for the defendant. Peck; that is, it held that the 
title was good. Fletcher then carried the case to the Supreme Court.] 
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Marshall, C. delivered the opinion of the Court. . . . 

The lands in controversy vested absolutely in . . . the original 
grantees, by the conveyance of the governor, made in pursuance of 
an act of assembly, to which the legislature was fully competent. 
Being thus in full possession of the legal estate, they, for a valuable 
consideration, conveyed portions of the land to those who were 
willing to purchase. If the original transaction was infected with 
fraud, these purchasers did not participate in it, and had no notice 
of it. They were innocent. Yet the legislature of Georgia has involved 
them in the fate of the first parties to the transaction, and, if the 
act be valid, has annihilated their rights also- 

In this case, the legislature may have had ample proof that the 
original grant was obtained by practices which can never be too 
much reprobated, and which would have justified its abrogation, 
so far as respected those to whom crime was imputable. But the 
grant, when issued, conveyed ... [a right in the land] ... to the 
grantee, clothed with all the solemnities which law can bestow. 
This . . . [right] . . . was transferable: and those who purchased parts 
of it were not stained by that guilt which infected the original trans¬ 
action. Their case is not distinguishable from the ordinary case of 
purchasers of a legal estate, without knowledge of any secret fraud 
which might have led to the emanation of the original grant. Accord¬ 
ing to the well-known course of equity, their rights could not be af¬ 
fected by such fraud. Their situation was the same, their title was 
the same, with that of every other member of the community who 
holds land by regular conveyances from the original patentee. 

Is the power of the legislature competent to the annihilation of 
such title, and to a resumption of the property thus held? The prin¬ 
ciple asserted is, that one legislature is competent to repeal any act 
which a former legislature was competent to pass; and that one legis¬ 
lature cannot abridge the powers of a succeeding legislature. The 
correctness of this principle, so far as respects general legislation, 
can never be controverted. But, if an act be done under a law, a suc¬ 
ceeding legislature cannot undo it. The past cannot be recalled by 
the most absolute power. Conveyances have been made, those con¬ 
veyances have vested legal estates, and, if those estates may be seized 
by the sovereign authority, still, that they originally vested is a fact, 
and cannot cease to be a fact. When, then, a law is in its nature a 
contract, when absolute rights have vested under that contract, a 
repeal of the law cannot divest those rights; and the act of annulling 
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them, it legitimate, is rendered so by a power applicable to the case 
of every individual in the community. 

It may well be doubted, whether the nature of society and of gov¬ 
ernment does not prescribe some limits to the legislative power; and 
if any be prescribed, where are they to be found, it the property of 
an individual, fairly and honestly acquired, may be seized without 
compensation? To the legislature, all legislative power is granted; 
but the question, whether the act of transferring the property of an 
individual to the public, be in the nature of the legislative power, 
is well worthy of serious reflection. It is the peculiar province of 
the legislature, to prescribe general rules tor the government ol so¬ 
ciety; the application of those rules to individuals in society would 
seem to be the duty of other departments. How far the power of giv¬ 
ing the law may involve every other power, in cases where the consti¬ 
tution is silent, never has been, and perhaps never can be, definitely 
stated. 

The validity of this rescinding act, then, might well be doubted, 
were Georgia a single sovereign power. But Georgia cannot be 
viewed as a single, unconnected, sovereign power, on whose legisla¬ 
ture no other restrictions are imposed than may be found in its own 
constitution. She is a part of a large empire; she is a member of the 
American union; and that union has a Constitution, the supremacy 
of which all acknowledge, and which imposes limits to the legisla¬ 
tures of the several states, which none claim a right to pass. The 
Constitution of the United States declares that no state shall pass 
any bill of attainder, ex post facto law. or law impairing the obliga¬ 
tion of contracts. 

Does the case now under consideration come within this pro¬ 
hibitory section of the Constitution? In considering this very inter¬ 
esting question, we immediately ask ourselves what is a contract? Is 
a grant a contract? A contract is a compact between two or more 
parties, and is either executory or executed. An executory contract 
is one in which a party binds himself to do, or not do, a particular 
thing; such was the law under which the conveyance was made by 
the governor. A contract executed is one in which the object of con¬ 
tract is performed; and this, says Blackstone, differs in nothing 
from a grant. The contract between Georgia and the purchasers was 
executed by the agent. A contract executed, as well as one which is 
executory, contains obligations binding on the parties. A grant, in 
its own nature, amounts to an extinguishment of the right of the 
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grantor, and implies a contract not to reassert that right. A party 
is, therefore, always estopped by his own grant. Since, then, in fact, 
a grant is a contract executed, the obligation of which still continues, 
and since the Constitution uses the general term contract, without 
distinguishing between those which are executory and those which 
are executed, it must be construed to comprehend the latter as well 
as the former. A law annulling conveyances between individuals, 
and declaring that the grantors should stand seized of their former 
estates, notwithstanding those grants, would be as repugnant to the 
Constitution, as a law discharging the vendors of property from the 
obligation of executing their contracts by conveyances. It would be 
strange, if a contract to convey was secured by the Constitution, 
while an absolute conveyance remained unprotected. 

If, under a fair construction of the Constitution, grants arc com¬ 
prehended under the term contracts, is a grant from the state exclu¬ 
ded from the operation of the provision? Is the clause to be considered 
as inhibiting the state from impairing the obligation of con¬ 
tracts between two individuals, but as excluding from that inhibi¬ 
tion contracts made with itself? The words themselves contain no 
such distinction. They are general, and are applicable to contracts 
of every description. If contracts made with the state are to be 
exempted from their operation, the exception must arise from the 
character of the contracting party, not from the words which are 
employed. ... 

It is, then, the unanimous opinion of the Court, that, in this case, 
the estate having passed into the hands of a purchaser for a valuable 
consideration, without notice, the state of Georgia was restrained, 
either by general principles which are common to our free institu¬ 
tions, or by the particular provisions of the Constitution of the 
United States, from passing a law whereby the estate of the plaintiff 
in the premises so purchased could be constitutionally and legally 
impaired and rendered null and void.... 

Judgment affirmed, with costs. 

[Mr. Justice Johnson concurred in a separate opinion.] 

DARTMOUTH COLLEGE v. WOODWARD 
4 Wheat. 518 (1819) 

[Dartmouth College was established in 1769, by the grant of a 
charter from the royal governor of the Province of New Hampshire 
to one Eleazar Wheelock. By this charter the Trustees of Dartmouth 
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College were constituted as a corporate body and given full power 
to control the affairs of the new college. 

[In 1793. one Nathaniel Niles became a trustee of the college and 
soon thereafter gained control of the board. Meanwhile Wheelock’s 
son had succeeded his father in the presidency of the college. Rela¬ 
tions between him and the Niles-controlled board rapidly deterior¬ 
ated. Finally, in 1815. the trustees removed Wheclock from his 
position. 

[Meanwhile the intramural conflict in the college had aroused 
state wide attention and the two political parties had aligned them¬ 
selves with the warring factions. The Federalists sided with the 
trustees while the Republicans gave their support to Wheelock. In 
1816, the Republicans elected the state governor and secured a 
majority in the legislature. Among the reform measures instituted 
by the new administration was an act changing the name of the 
college to “Dartmouth University,” increasing the number while 
curtailing the power of the trustees, and generally subjecting the 
institution to the control of the state. 

[The old trustees refused to accept the new law and continued 
to run the college. New trustees and overseers were appointed by 
the governor and ejected the old group from the college premises. 
Dartmouth University assumed operation, with Wheelock as Presi¬ 
dent. Meanwhile the old college carried on in a nearby building, 
with most of the students following their faculty. 

[With Wheelock at the new university was William H. Wood¬ 
ward, for many years secretary and treasurer of the college trustees. 
He held the records, the books, and the seal of the college, all of 
which he carried with him when he followed Wheelock to the new 
institution. The college trustees brought suit against him to compel 
the surrender of the seal and papers. This raised the question of 
the effect of the legislative action of 1816: could a state law thus 
change the college charter? If the answer was in the affirmative, the 
trustees of the college had no claim to records and seal; if the power 
was denied, "Dartmouth University” had no legal existence and 
Woodward had illegally removed the items in issue. 

[The state supreme court, consisting of three Republicans, found 
against the college. The case was taken to the Supreme Court of the 
United States, where Daniel Webster offered the principal argument 
on behalf of the college from which he had graduated. After some 
delay, the Court's decision was announced on February 2, 1819.] 
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The opinion of the Court was delivered by Marshall, C. J. 

This is an action ... brought by the Trustees of Dartmouth Col¬ 
lege against William H. Woodward ... for the book of records, cor¬ 
porate seal, and other corporate property, to which the plaintiffs 

allege themselves to be entitled-The single question now to 

be considered is, do the acts ... [of the state legislature] . . . violate 
the Constitution of the United States? 

This Court can be insensible neither to the magnitude nor to 
the delicacy of this question. The validity of a legislative act is to 
be examined; and the opinion of the highest law tribunal of a State 
is to be revised—an opinion which carries with it intrinsic evidence 
of the diligence, of the ability, and the integrity, with which it was 
formed. On more than one occasion, this Court has expressed the 
cautious circumspection with which it approaches the consideration 
of such questions; and has declared that, in no doubtful case, would 
it pronounce a legislative act to be contrary to the Constitution. 
But the American people have said, in the Constitution of the 
United States, that ”no state shall pass any bill of attainder, ex post 
facto law, or law impairing the obligation of contracts.” In the 
same instrument, they have also said, "that the judicial power shall 
extend to all cases in law and equity arising under the Consti¬ 
tution.” On the judges of this Court, then, is imposed the high and 
solemn duty of protecting, from even legislative violation, those con¬ 
tracts which the Constitution of our country has placed beyond legis¬ 
lative control; and, however irksome the task may be, this is a duty 
from which we dare not shrink. 

The title of the plaintiffs originates in a charter dated the 13th 
day of December, in the year 1769, incorporating twelve persons 
therein mentioned, by the name of "The Trustees of Dartmouth 
College,” granting to them and their successors the usual corporate 
privileges and powers, and authorizing the trustees, who are to gov¬ 
ern the college, to fill up all vacancies which may be created in 
their own body. 

The defendant claims under three acts of the legislature of New 
Hampshire, the most material of which was passed on the 27th of 
June, 1816, and is entitled, “An act to amend the charter, and en¬ 
large and improve the corporation of Dartmouth College.” Among 
other alterations in the charter, this act increases the number of 
trustees to twenty-one, gives the appointment of the additional mem¬ 
bers to the executive of the state, and creates a board of overseers, 
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with power to inspect and control the most important acts of the 
trustees. This board consists of twenty-five persons. The president 
of the senate, the speaker of the house of representatives of New 
Hampshire, and the governor and the lieutenant-governor of Ver¬ 
mont, for the time being, are to be members cx officio. The board 
is to be completed by the governor and council of New Hampshire, 
who are also empowered to fill all vacancies which may occur. The 
acts of the 18th and 26th of December are supplemental to that of 
the 27th of June, and are principally intended to carry that act into 
effect. The majority of the trustees of the college have refused to ac¬ 
cept this amended charter, and have brought this suit for the cor¬ 
porate property, which is in possession of a person [Woodward] 
holding by virtue of the acts which have been stated. 

It can require no argument to prove that the circumstances of 
this case constitute a contract. An application is made to the crown 
for a charter to incorporate a religious and literary institution. In 
the application, it is stated, that large contributions have been made 
for the object, which will be conferred on the corporation, as soon 
as it shall be created. The charter is granted, and on its faith the 
property is conveyed. Surely, in this transaction every ingredient of 
a complete and legitimate contract is to be found. The points for 
consideration are. 1. Is this contract protected by the Constitution 
of the United States? 2. Is it impaired by the acts under which the 
defendant holds? 

1. On the first point, it has been argued that the word “contract,” 
in its broadest sense, would comprehend the political relations be¬ 
tween the government and its citizens, would extend to offices held 
within a state, for state purposes, and to many of those laws concern¬ 
ing civil institutions, which must change with circumstances, and 
be modified by ordinary legislation; which deeply concern the pub¬ 
lic, and which, to preserve good government, the public judgment 
must control. That even marriage is a contract, and its obligations 
are affected by the laws respecting divorces. That the clause in the 
Constitution, if construed in its greatest latitude, would prohibit 
these laws. Taken in its broad, unlimited sense, the clause would be 
an unprofitable and vexatious interference with the internal con¬ 
cerns of a state, would unnecessarily and unwisely embarrass its 
legislation, and render immutable those civil institutions, which are 
established for purpose of internal government, and which, to sub¬ 
serve those purposes, ought to vary with varying circumstances. That 



27 s INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 

as the framers of the Constitution could never have intended to in¬ 
sert in that instrument, a provision so unnecessary, so mischievous, 
and so repugnant to its general spirit, the term "contract” must be 
understood in a more limited sense. That it must be understood as 
intended to guard against a power, of at least doubtful utility, the 
abuse of which had been extensively felt; and to restrain the legis¬ 
lature in future from violating the right to property. That, anterior 
to the formation of the Constitution, a course of legislation had pre¬ 
vailed in many, if not in all, of the states, which weakened the con¬ 
fidence of man in man, and embarrassed all transactions between 
individuals, by dispensing with a faithful performance of engage¬ 
ments. To correct this mischief, by restraining the power which pro¬ 
duced it, the state legislatures were forbidden "to pass any law im¬ 
pairing the obligation of contracts,” that is, of contracts respecting 
property, under which some individual could claim a right to some¬ 
thing beneficial to himself; and that, since the clause in the Constitu¬ 
tion must in construction receive some limitation, it may be con¬ 
fined, and ought to be confined, to cases of this description; to cases 
within the mischief it was intended to remedy. 

The general correctness of these observations cannot be contro¬ 
verted. ... 

The parties in this case differ less on general principles, less on 
the true construction of the Constitution in the abstract, than on 
the application of those principles to this case, and on the true con¬ 
struction of the charter of 1769. This is the point on which the cause 
essentially depends. If the act of incorporation be a grant of political 
power, if it creates a civil institution, to be employed in the adminis¬ 
tration of the government, or if the funds of the college be public 
property, or if the state of New Hampshire, as a government, be 
alone interested in its transactions, the subject is one in which the 
legislature of the state may act according to its judgment, unre¬ 
strained by any limitation of its power imposed by the Constitution 
of the United States. 

But if this be a private eleemosynary institution, endowed with 
a capacity to take property, for objects unconnected with govern¬ 
ment, whose funds are bestowed by individuals, on the faith of the 
charter; if the donors have stipulated for the future disposition and 
management of those funds, in the manner prescribed by them¬ 
selves; there may be more difficulty in the case, although neither 
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the persons who have made these stipulations, nor those for whose 
benefit they were made, should be parties to the cause.... 


... It appears, that Dartmouth College is an eleemosynary institu¬ 
tion. incorporated for the purpose of perpetuating the application 
of the bounty of the donors, to the specified objects of that bounty; 
that its trustees or governors were originally named by the founder, 
and invested with the power of perpetuating themselves; that they 
are not public officers, nor is it a civil institution, participating in 
the administration of government; but a charity school, or a seminary 
of education, incorporated for the preservation of its property, and 
the perpetual application of that property to the objects of its 
creation. 


This is plainly a contract to which the donors, the trustees, and 
the crown (to whose rights and obligations New Hampshire suc¬ 
ceeds) were the original parties. It is a contract made on a valuable 
consideration. It is a contract for the security and disposition of 
property. It is a contract, on the faith of which, real and personal 
estate has been conveyed to the corporation. It is, then, a contract 
within the letter of the Constitution. ... 


The opinion of the Court, after mature deliberation, is, that this 
is a contract, the obligation of which cannot be impaired, without 
violating the Constitution of the United States. This opinion ap¬ 
pears to us to be equally supported by reason, and by the former 
decisions of this Court. 

2. We next proceed to the inquiry, whether its obligation has been 
impaired by those acts of the legislature of New Hampshire.. . . 

On the effect of this law, two opinions cannot be entertained. Be¬ 
tween acting directly, and acting through the agency of trustees and 
overseers, no essential difference is perceived. The whole power of 
governing the college is transferred from trustees, appointed accord¬ 
ing to the will of the founder, expressed in the charter, to the ex¬ 
ecutive of New Hampshire. The management and application of 
the funds of this eleemosynary institution, which are placed by the 
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donors in the hands of trustees named in the charter, and empow¬ 
ered to perpetuate themselves, are placed by this act under the con¬ 
trol of the government of the state. The will of the state is substi¬ 
tuted for the will of the donors, in every essential operation of the 
college. This is not an immaterial change. The founders of the col¬ 
lege contracted, not merely for the perpetual application of the 
funds which they gave, to the objects for which those funds were 
given; they contracted also, to secure that application by the consti¬ 
tution of the corporation. They contracted for a system, which should, 
as far as human foresight can provide, retain forever the govern¬ 
ment of the literary institution they had formed, in the hands of per¬ 
sons approved by themselves. This system is totally changed. The 
charter of 1769 exists no longer. It is reorganized; and reorganized 
in such a manner, as to convert a literary institution, moulded ac¬ 
cording to the will of its founders, and placed under the control of 
private literary men, into a machine entirely subservient to the will 
of government. This may be for the advantage of the college in par¬ 
ticular, and may be for the advantage of literature in general; but 
it is not according to the will of the donors, and is subversive of that 
contract, on the faith of which their property was given.... 

It results from this opinion, that the acts of the legislature of New 
Hampshire, which are stated in the special verdict found in this 
cause, are repugnant to the Constitution of the United States; and 
that the judgment on this special verdict ought to have been for 
the plaintiffs. The judgment of the state court must, therefore, be 
reversed. ... 

[Mr. Justice Washington and Mr. Justice Story delivered con¬ 
curring opinions. Mr. Justice Duvall dissented.] 

CONSEQUENCES OF THE "DARTMOUTH" DECISION 1 

Important, indeed, were the consequences of the Dartmouth deci¬ 
sion. Everywhere corporations were springing up in response to the 
necessity for large and more constant business units and because of 
the convenience and profit of such organizations. Marshall's opinion 
was a tremendous stimulant to this natural economic tendency. It 
reassured investors in corporate securities and gave confidence and 
steadiness to the business world. It is undeniable and undenied that 
America could not have been developed so rapidly and solidly with- 

1 From Albert J. Beveridge. The Life of John Marshall, vol. IV. pp. 276-278. 
Reprinted by permission of the publishers, Houghton Mifflin Co.. Boston. 
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out the power which the law as announced by Marshall gave to in¬ 
dustrial organization. 

One result of his opinion was. for the period, of even higher value 
than the encouragement it gave to private enterprise and the steadi¬ 
ness it brought to business generally: it aligned on the side of nation¬ 
alism all powerful economic forces operating through corporate or¬ 
ganization. A generation passed before railway development began 
in America; but Marshall lived to see the first stage of the evolution 
of that mighty element in American commercial, industrial, and so¬ 
cial life; and all of that force, except the part of it which was directly 
connected with and under the immediate influence of the slave 
power, was aggressively and most effectively nationalist. 

That this came to be the fact was due to Marshall's Dartmouth 
opinion more than to any other single cause. The same was true of 
other industrial corporate organizations. John Fiske does not greatly 
exaggerate in his assertion that the law as to corporate franchises 
declared by Marshall, in subjecting to the national Constitution 
every charter granted by a State "went farther, perhaps, than any 
other in our history toward limiting State sovereignty and extend¬ 
ing the Federal jurisdiction." 

Sir Henry Sumner Maine has some ground for his rather dogmatic 
statement that the principle of Marshall's opinion "is the basis of 
credit of many of the great American Railway Incorporations." and 
“has. .. secured full play to the economical forces by which the 
achievement of cultivating the soil of the North American Conti¬ 
nent has been performed." Marshall's statesmanship is. asserts Maine. 

' the bulwark of American individualism against democratic impa¬ 
tience and Socialistic fantasy.” Such views of the Dartmouth deci¬ 
sion are remarkably similar to those which Story himself expressed 
soon after it was rendered. Writing to Chancellor Kent Story says: 

Unless I am very much mistaken the principles on which that deci¬ 
sion rests will be found to apply with an extensive reach to all the 
great concerns of the people, and will check any undue encroach¬ 
ments upon civil rights, which the passions or the popular doctrines 
of the day may stimulate our State Legislatures to adopt." 

The Court's decision, however, made corporate franchises in¬ 
finitely more valuable and strengthened the motives for procuring 
them, even by corruption. In this wise tremendous frauds have been 
perpetrated upon negligent, careless, and indifferent publics; and 
"enormous and threatening powers," selfish and non-public in their 
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purposes and methods, have been created. But Marshall's opinion 
put the public on its guard. Almost immediately the States enacted 
laws reserving to the legislature the right to alter or repeal corporate 
charters: and the constitutions of several States now include this 
limitation on corporate franchises. Yet these reservations did not. as 
a practical matter, nullify or overthrow Marshall's philosophy of the 
sat redness of contracts. 

2. BUSINESS WITHOUT PRIVILEGE 

CHARLES RIVER BRIDGE v. WARREN BRIDGE 

11 Pet. 420 (1837) 

[“While the state legislatures were writing Jacksonian ideals into the 
law of corporations, a Jacksonian Supreme Court under Chief Justice 
Taney was reading them into the clauses of the Constitution. Taney, 
appointed by Jackson in 1836. sat on the Court until his death in 1864, 
and during his long tenure the Court propagated the Jacksonian view of 
business without privilege. . . . Taney's most startling case, as symbolic of 
the fight against privilege in the juridical sphere as the bank was in poli¬ 
tics. was the Charles River Bridge case. The majority decision, prepared 
by Taney, which tepresented a long forward step in detaching from the 
corporation the stigma of monopoly, stands as a classic of the Jacksonian 
faith.” Richard Hofstadtcr. The American Political Tradition and the 
Men Who Made It. 2 ] 

[In 1650 the Legislature of Massachusetts granted to the president 
of Harvard College "the liberty and power” to dispose of the ferry 
over the Charles River from Charlestown to Boston, and under this 
giant Harvard College received the profits of this ferry until 1785, 
when the legislature incorporated "The Proprietors of the Charles 
River Bridge,” and authorized the company to construct a bridge 
at the place where the ferry then was. Provision was made for com¬ 
pensating Harvard College for the impairment of the value of its 
ferry franchise. In 1828 the legislature incorporated another com¬ 
pany by the name of "The Proprietors of the Warren Bridge.” and 
authorized it to construct another bridge in the immediate proximity 
of the Charles River Bridge, the new bridge to be free of toll charges 
after an initial period. 

[The Charles River Bridge Company asked for an injunction to 
stop the construction of the new bridge on the ground that the act 
authorizing the building of Warren Bridge was an impairment by 

2 New York: Alfred A. Knopf. Inc.. 1948- Reprinted by permission. 
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the state legislature of the obligation of the contract between the 
state and the Charles River Bridge Company. The Massachusetts 
supreme court declined to issue the injunction.] 

Mr. Chief Justice Taney delivered the opinion of the Court- 

The plaintiffs in error insist, mainly, upon two grounds: ist. 
That by virtue of the grant of 1650, Harvard College was entitled, 
in perpetuity, to the right of keeping a ferry between Charlestown 
and Boston; that this right was exclusive; and that the legislature 
had not the power to establish another ferry on the same line of 
travel, because it would infringe the rights of the college; and that 
these rights, upon the erection of the bridge in the place of the ferry, 
under the charter of 1785, were transferred to, and became vested 
in “the proprietors of the Charles River Bridge"; and that under, 
and by virtue of this transfer of the ferry-right, the rights of the 
bridge company were as exclusive in that line of travel, as the rights 
of the lerry. 2d. That independently ol the lerry-right, the acts of 
the legislature of Massachusetts, of 1785 and 1792, by their true con¬ 
struction, necessarily implied, that the legislature would not author¬ 
ize another bridge, and especially a free one. by the side of this, and 
placed in the same line of travel, whereby the franchise granted to 
the “Proprietors of the Charles River Bridge” should be rendered 
of no value, and the plaintiffs in error contend, that the grant of the 
ferry to the college, and of the charter to the proprietors of the 
bridge, are both contracts on the part of the state: and that the law 
authorizing the erection of the Warren Bridge in 1828, impairs the 
obligation of one or both of these contracts. ... 

This brings us to the act of the legislature of Massachusetts of 
1785, by which the plaintiffs were incorporated by the name of "The 
Proprietors of the Charles River Bridge"; and it is here, and in the 
law of 1792, prolonging their charter, that we must look for the ex¬ 
tent and nature of the franchise conferred upon the plaintiffs. Much 
has been said in the argument of the principles of construction by 
which this law is to be expounded, and what undertakings, on the 
part of the state, may be implied. The Court think there can be no 
serious difficulty on that head. It is the grant of certain franchises, 
by the public, to a private corporation, and in a matter where the 
public interest is concerned. The rule of construction in such cases 
is well settled, both in England, and by the decision of our tribunals. 
"... The rule of construction in all such cases is now fully estab¬ 
lished to be this—that any ambiguity in the terms of the contract, 
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must operate against the adventurers, and in favor of the public, 
and the plaintiffs can claim nothing that is not clearly given them 
by the act.”.. . 

Borrowing, as we have done, our system of jurisprudence from 
the English law; and having adopted, in every other case, civil and 
criminal, its rules for the construction of statutes; is there anything 
in our local situation, or in the nature of our political institutions, 
which should lead us to depart from the principle, where corpora¬ 
tions arc concerned? Are we to apply to acts of incorporation a rule 
of construction differing from that of the English law and, by im¬ 
plication, make the terms of a charter in one of the states more un¬ 
favorable to the public than upon an act of parliament, framed in 
the same words, would be sanctioned in an English court? Can any 
good reason be assigned, for excepting this particular class of cases 
from the operation of the general principle; and for introducing a 
new and adverse rule of construction in favor of corporations, while 
we adopt and adhere to the rules of construction known to the Eng¬ 
lish common law, in every other case, without exception? We think 
not; and it would present a singular spectacle, if, while the courts 
in England are restraining, within die strictest limits, the spirit of 
monopoly, and exclusive privileges in nature of monopolies, and 
confining corporations to the privileges plainly given to them in 
their charter; the courts of this country should be found enlarging 
these privileges by implication; and construing a statute more un¬ 
favorably to the public, and to the rights of the community, than 
would be done in a like case in an English court of justice. 

Adopting the rule of construction above stated as the settled one, 
we proceed to apply it to the charter of 1785 to the proprietors of 
the Charles River Bridge. This act of incorporation is in the usual 
form, and the privileges such as are commonly given to corpora¬ 
tions of that kind. It confers on them the ordinary faculties of a 
corporation, for the purpose of building the bridge; and establishes 
certain rates of toll, which the company are authorized to take: this 
is the whole grant. There is no exclusive privilege given to them 
over the waters of Charles River, above or below their bridge; no 
right to erect another bridge themselves, nor to prevent other per¬ 
sons from erecting one, no engagement from the state, that another 
shall not be erected; and no undertaking not to sanction competi¬ 
tion, nor to make improvements that may diminish the amount of 
its income. Upon all these subjects, the charter is silent; and nothing 
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is said in it about a line of travel, so much insisted on in the argu¬ 
ment, in which they are to have exclusive privileges. No words are 
used from which an intention to grant any of these rights can he 
inferred; if the plaintiff is entitled to them, it must he implied, 
simply, from the nature of the grant; and cannot be inferred, from 
the words by which the grant is made. 

The relative position of the Warren Bridge lias already been de¬ 
scribed. It does not interrupt the passage over the Charles River 
Bridge, nor make the way to it. or from it, less convenient. None of 
the faculties or franchises granted to the corporation, have been re¬ 
voked by the legislature; and its right to take the tolls granted by 
the charter remains unaltered. In short, all the franchises and rights 
of property, enumerated in the charter, and there mentioned to 
have been granted to it. remain unimpaired. But its income is de¬ 
stroyed by the Warren Bridge; which, being free, draws off the pas¬ 
sengers and property which would have gone over it. and renders 
their franchise of no value. This is the gist of the complaint. For it 
is not pretended, that the erection of the Warren Bridge would 
have done them any injury, or in any degree affected their light 
of property, if it had not diminished the amount of their tolls. In 
order, then, to entitle themselves to relief, it is necessary to show, 
that the legislature contracted not to do the act of which they com¬ 
plain; and that they impaired, or in other words, violated, that con¬ 
tract by the erection of the Warren Bridge. 

The inquiry, then, is. docs the charter contain such a contract 
on the part of the state? Is there any such stipulation to be found 
in that instrument? It must be admitted on all hands, that there is 
none; no words that even relate to another bridge, or to the diminu¬ 
tion of their tolls, or to the line of travel. If a contract on that sub¬ 
ject can be gathered from the charter, it must be by implication; 
and cannot be found in the words used. Can such an agreement be 
implied? The rule of construction before stated is an answer to the 
question; in charters of this description, no rights are taken from 
the public, or given to the corporation, beyond those which the 
words of the charter, by their natural and proper construction, pur¬ 
port to convey-The whole community ... have a right to require 

that the power of promoting their comfort and convenience, and 
of advancing the public prosperity, by providing safe, convenient 
and cheap ways for the transportation of produce and the purposes 
of travel shall not be construed to have been surrendered or di- 
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minished by die state, unless it shall appear by plain words, that it 
was intended to be done. . .. 

The judgment of the supreme judicial court of the common¬ 
wealth of Massachusetts, dismissing the plaintiff's bill, must there¬ 
fore, be affirmed, with costs. 

Mr. Justice Story, dissenting.... 

... It is conceded that the legislature cannot revoke or resume 
tliis grant. Why not, I pray to know? There is no negative covenant 
in the charter; there is no express prohibition to be found there. 
The reason is plain. The prohibition arises by natural, if not by 
necessary implication. It would be against the first principles of 
justice to presume that the legislature reserved a right to destroy 
its own grant. That was the doctrine in Fletcher v. Peck , GrCranch 
87, in this Court and in other cases turning upon the same great 
principle of political and constitutional duty and right. Can the 
legislature have power to do that indirectly which it cannot do di¬ 
rectly? If it cannot take away, or resume, the franchise itself, can 
it take away its whole substance and value?... 

No principle is better established than the principle that, when 
a thing is given or granted, the law giveth, impliedly, whatever is 
necessary for the taking and enjoying the same. ... 

What objection can there be to implications if they arise from 
the very nature and objects of the grant? If it be indispensable to 
the full enjoyment of the right to take toll that it should be ex¬ 
clusive within certain limits, is it not just and reasonable that it 
should be so construed? . . ^ . 

I maintain that, upon the principles of common reason and legal 
interpretation, the present grant carries with it a necessary implica¬ 
tion that the legislature shall do no act to destroy or essentially to im¬ 
pair the franchise; that (as one of the learned judges of the state 
court expressed it) there is an implied agreement that the state will 
not grant another bridge between Boston and Charlestown, so near 
as to draw away the custom from the old one; and (as another learn¬ 
ed judge expressed it) that there is an implied agreement of the 
state to grant the undisturbed use of the bridge and its tolls, so far 
as respects any acts of its own, or of any persons acting under its 
authority. 
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HOME BUILDING & LOAN ASSOCIATION v. BLAISDELL 

290U.S. 398(1934) 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

Appellant [Home Building & Loan Association] contests the valid¬ 
ity of chapter 339 of the Laws of Minnesota of 1933.. . . called the 
Minnesota Mortgage Moratorium Law, as being repugnant to the 
contract clause (article 1. § 10) and the due process and equal pro¬ 
tection clauses of the Fourteenth Amendment of the Federal Con¬ 
stitution. The statute was sustained by the Supreme Court of Min¬ 
nesota, and the case comes here on appeal. 

The act provides that, during the emergency declared to exist, 
relief may be had through authorized judicial proceedings with 
respect to foreclosures of mortgages, and execution sales, of real 
estate; that sales may be postponed and periods of redemption may 
be extended. The act does not apply to mortgages subsequently 
made nor to those made previously which shall be extended for a 
period ending more than a year after the passage of the act (part 1, 
§ 8). . . . The act is to remain in effect “only during the continuance 
of the emergency and in no event beyond May 1, 1935." ... 

The act declares that the various provisions for relief are sever¬ 
able; that each is to stand on its own footing with respect to validity. 
Part 1, § 9. We are here concerned with the provisions of part 1. § 4. 
authorizing the district court of the county to extend the period of 
redemption from foreclosure sales "for such additional time as the 
court may deem just and equitable," subject to the above-described 
limitation. The extension is to be made upon application to the 
court, on notice, for an order determining the reasonable value of 
the income on the property involved in the sale, or, if it has no in¬ 
come, then the reasonable rental value of the property, and directing 
the mortgagor "to pay all or a reasonable part of such income or 
rental value, in or toward the payment of taxes, insurance, interest, 
mortgage . .. indebtedness at such times and in such manner" as 
shall be determined by the court. . .. 

Invoking the relevant provision of the statute, appellees [J. H. 
Blaisdcll and wife] applied to the district court of Hennepin county 
for an order extending the period of redemption from a foreclosure 
sale. Their petition stated that they owned a lot in Minneapolis 
which they had mortgaged to appellant; that the mortgage contained 
a valid power of sale by advertisement, and that by reason of their 
default the mortgage had been foreclosed and sold to appellant on 
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May 2, 1932, for S3,700.98; that appellant was the holder of the 
sheriff’s certificate of sale; that, because of the economic depression, 
appellees had been unable to obtain a new loan or to redeem, and 
that, unless the period of redemption were extended, the property 
would be irretrievably lost; and that the reasonable value of the 
property greatly exceeded the amount due on the mortgage, in¬ 
cluding all liens, costs, and expenses. — 

. . . The court found that the time to redeem would expire on 
May 2, 1933, under the laws of the state as they were in effect when 
the mortgage was made and when it was foreclosed; that the reason¬ 
able value of the income on the property, and the reasonable rental 
value, was $40 a month: that the bid made by appellant on the fore¬ 
closure sale, and the purchase price, were the full amount of the 
mortgage indebtedness, and that there was no deficiency after the 
sale; that the reasonable market value of the premises was $G,ooo; 
and that the total amount of the purchase price, with taxes and 
insurance premiums subsequently paid by appellant, but exclusive 
of interest from the date of sale, was $4,056.39. The court also 
found that the property was situated in the closely built-up portions 
of Minneapolis; that it had been improved by a two-car garage, 
together with a building two stories in height which was divided 
into fourteen rooms; that the appellees, husband and wife, occupied 
the premises as their homestead, occupying three rooms and offering 
the remaining rooms for rental to others. 

The court entered its judgment extending the period of redemp¬ 
tion to May 1, 1935. subject to the condition that the appellees 
should pay to the appellant $40 a month through the extended 
period from May 2, 1933; that is, that in each of the months of 
August, September, and October, 1933, the payments should be S80, 
in two installments, and thereafter $40 a month, all these amounts 
to go to the payment of taxes, insurance, interest, and mortgage 
indebtedness. It is this judgment, sustained by the Supreme Court 
of the state on the authority of its former opinion, which is here¬ 
under review. 

The state court upheld the statute as an emergency measure. 
Although conceding that the obligations of the mortgage contract 
were impaired, the court decided that what it thus described as an 
impairment was. notwithstanding the contract clause of the tedera 
Constitution, within the police power of the state as that power 
was called into exercise by the public economic emergency which 
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the Legislature had found to exist. Attention is thus directed to the 
preamble and first sec tion of the statute which described the existin'* 
emergency in terms that were deemed to justify the temporary re¬ 
lief which the statute affords. The state court, dec laring that ii could 
not say that this legislative finding was without basis, supplemented 
that finding by its own statement of conditions of which it took 
judicial notice. The court said: 

"... It is common knowledge that in the last few years land values 
have shrunk enormously. Loans made a few years ago upon the basis 
of the then going values cannot possibly be replaced on the basis of 
present values. We all know that when this law was enacted the 
large financial companies, which had made it their business to invest 
in mortgages, had ceased to do so. No bank would directly or in¬ 
directly loan on real estate mortgages. Life insurance companies, 
large investors on such mortgages, had even declared a moratorium 
as to the loan provisions of their policy contracts. The President 
had closed banks temporarily. The Congress, in addition to many 
extraordinary measures looking to the relief of the economic emer¬ 
gency. had passed an act to supply funds whereby mortgagors may 
be able within a reasonable time to refinance their mortgages or 
redeem from sales where the redemption has not expired. With 
this knowledge the court cannot well hold that the Legislature had 
no basis in fact for the conclusion that an economic emergency 
existed which called for the exercise of the police power to grant 
relief.” ... 

We approach the question thus presented upon the assumption 
made below, as required by the law of the state, that the mortgage 
contained a valid power of sale to be exercised in case of default; 
that this power was validly exercised; that under the law then appli¬ 
cable the period of redemption from the sale was one year, and that 
it has been extended by the judgment of the court over the opposi¬ 
tion of the mortgagee-purchaser; and that, during the period thus 
extended, and unless the order for extension is modified, the 
mortgagee-purchaser will be unable to obtain possession, or to 
obtain or convey title in fee. as he would have been able to do had 
the statute not been enacted. The statute docs not impair the 
integrity of the mortgage indebtedness. The obligation for inter¬ 
est remains. The statute docs not affect the validity of the sale 
or the right of a mortgagee-purchaser to title in fee. or his right to 
obtain a deficiency judgment, if the mortgagor fails to redeem with- 
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in the prescribed period. Aside from the extension of time, the other 
conditions of redemption are unaltered. While the mortgagor re¬ 
mains in possession, he must pay the rental value as that value has 
been determined, upon notice and hearing, by the court. The rental 
value so paid is devoted to the carrying of the property by the appli¬ 
cation of the required payments to taxes, insurance, and interest on 
the mortgage indebtedness. While the mortgagee-purchaser is de¬ 
barred from actual possession, he has, so far as rental value is con¬ 
cerned, the equivalent of possession during the extended period. 

In determining whether the provision for this temporary and 
conditional relief exceeds the power of the state by reason of the 
clause of the Federal Constitution prohibiting impairment of the 
obligations of contracts, we must consider the relation of emergency 
to constitutional power, the historical setting of the contract clause, 
the development of the jurisprudence of this Court in the construc¬ 
tion of that clause, and the principles of construction which we 
may consider to be established. 

Emergency does not create power. Emergency does not increase 
granted power or remove or diminish the restrictions imposed upon 
power granted or reserved. The Constitution was adopted in a 
period of grave emergency. Its grants of power to the federal govern¬ 
ment and its limitations of the power of the States were determined 
in the light of emergency. What power was thus granted and what 
limitations were thus imposed are questions which have always been, 
and always will be, the subject of close examination under our 
constitutional system. 

While emergency does not create power, emergency may furnish 
the occasion for the exercise of power-The constitutional ques¬ 

tion presented in the light of an emergency is whether the power 
possessed embraces the particular exercise of it in response to partic¬ 
ular conditions. Thus, the war power of the federal government is 
not created by the emergency of war, but it is a power given to 
meet that emergency. It is a power to wage war successfully, and 
thus it permits the harnessing of the entire energies of the people 
in a supreme co-operative effort to preserve the nation. But even 
the war power does not remove constitutional limitations safeguard¬ 
ing essential liberties. When the provisions of the Constitution, in 
grant or restriction, are specific, so particularized as not to admit 
of construction, no question is presented. Thus, emergency wou 
not permit a state to have more than two Senators in the Congress, 



THE OBLIGATION OF CONTRACTS 2Q1 

or permit the election of President by a general popular vote with¬ 
out regard to the number of electors to which the States arc respec¬ 
tively entitled, or permit the States to "coin money" or to "make 
anything but gold and silver coin a tender in payment of debts." 
But. where constitutional grants and limitations of power are set 
forth in general clauses, which afford a broad outline, the process 
of construction is essential to fill in the details. That is true of the 
contract clause.... 

In the construction of the contract clause, the debates in the 
Constitutional Convention are of little aid. But the reasons which 
led to the adoption of that clause, and of the other prohibitions of 
section 10 of article i, are not left in doubt, and have frequently 
been described with eloquent emphasis. The widespread distress 
following the revolutionary period and the plight of debtors had 
called forth in the States an ignoble array of legislative schemes 
for the defeat of creditors and the invasion of contractual obliga¬ 
tions. Legislative interferences had been so numerous and extreme 
that the confidence essential to prosperous trade had been under¬ 
mined and the utter destruction of credit was threatened. . . . 

But full recognition of the occasion and general purpose of the 
clause does not suffice to fix its precise scope. Nor does an examina¬ 
tion of the details of prior legislation in the States yield criteria 
which can be considered controlling. To ascertain the scope of the 
constitutional prohibition, we examine the course of judicial deci¬ 
sions in its application. These put it beyond question that the pro¬ 
hibition is not an absolute one and is not to be read with literal 
exactness like a mathematical formula.. .. 

The inescapable problems of construction have been: What is 
a contract? What are the obligations of contract? What constitutes 
impairment of these obligations? What residuum of power is there 
still in the States, in relation to the operation of contracts, to pro¬ 
tect the vital interests of the community? Questions of this character, 
"of no small nicety and intricacy, have vexed the legislative halls, 
as well as the judicial tribunals, with an uncounted variety and fre¬ 
quency of litigation and speculation.” Story on the Constitution, 

§ > 375 - 

The obligation of a contract is the law which binds the parties to 

perform their agreement-This Court has said that "the laws 

which subsist at the time and place of the making of a contract, and 
where it is to be performed, enter into and form a part of it, as if 



2<)2 INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 

they were expressly referred to or incorporated in its terms. This 
principle embraces alike those which affect its validity, construc¬ 
tion, discharge, and enforcement.. .. Nothing can be more material 
to the obligation than the means of enforcement.... The ideas of 
validity and remedy are inseparable, and both are parts of the obli¬ 
gation, which is guaranteed by the Constitution against invasion." 
Von Hoffman v. City of Quincy, 4 Wall. 535, 550, 552. But this 
broad language cannot be taken without qualification. Chief Jus¬ 
tice Marshall pointed out the distinction between obligation and 
remedy. St urges v. Crowninshield, 4 Wheat. 122, 200. Said he: "The 
distinction between the obligation of a contract, and the remedy 
given by the legislature to enforce that obligation, has been taken 
at the bar, and exists in the nature of things. Without impairing 
the obligation of the contract, the remedy may certainly be modi¬ 
fied as the wisdom of the nation shall direct." And in Von Hoffman 
v. City of Quincy, supra, 4 Wall. 553, 554, the general statement 
above quoted was limited by the further observation that "it is com¬ 
petent lor the States to change the form of the remedy, or to modify 
it otherwise, as they may see fit, provided no substantial right se¬ 
cured by the contract is thereby impaired. No attempt has been 
made to fix definitely the line between alterations of the remedy, 
which are to be deemed legitimate, and those which, under the form 
of modifying the remedy, impair substantial rights. Every case must 
be determined upon its own circumstances." ... 

[Discussion of other cases omitted.] 


None of these cases, and we have cited those upon which appel¬ 
lant chiefly relies, is directly applicable to the question now before 
us in view of the conditions with which the Minnesota statute seeks 
to safeguard the interests of the mortgagee-purchaser during the 
extended period.... 

Not only is the constitutional provision qualified by the measure 
of control which the state retains over remedial processes, but the 
state also continues to possess authority to safeguard the vital inter¬ 
ests of its people. It does not matter that legislation appropriate to 
that end "has the result of modifying or abrogating contracts already 
in effect." Stephenson v. Binford, 287 U.S. 251, 276. Not only are 
existing laws read into contracts in order to fix obligations as be¬ 
tween the parties, but the reservation of essential attributes of 
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sovereign power is also read into contracts as a postulate of the legal 
order. The policy of protecting contracts against impairment pre¬ 
supposes the maintenance of a government by virtue of whic h con¬ 
tractual relations are worth while,—a government which retains 
adequate authority to secure the peace and good order of society. 
This principle of harmonizing the constitutional prohibition with 
the necessary residuum of state power has had progressive recogni¬ 
tion in the decisions of this Court. 


The legislature cannot "bargain away the public health or the 
public morals." Thus the constitutional provision against the im¬ 
pairment of contracts was held not to be violated by an amendment 
of the state constitution which put an end to a lottery theretolore 
authorized by the legislature. Stone v. Mississippi, 101 U.S. 814. 819. 
... A similar rule has been applied to the control by the state of the 
sale of intoxicating liquors. Boston Beer Company v. Massachusetts. 

97 U.S. 25, 32, 33-The states retain adequate power to protect 

the public health against the maintenance ol nuisances despite in¬ 
sistence upon existing contracts.... 


The argument is pressed that in the cases we have cited the obli¬ 
gation ol contracts was affected only incidentally. This argument 
proceeds upon a misconception. The question is not whether the 
legislative action affects contracts incidentally, or directly or indi¬ 
rectly, but whether the legislation is addressed to a legitimate end 
and the measures taken arc reasonable and appropriate to that end. 
Another argument, which comes more closely to the point, is that 
the state power may be addressed directly to the prevention ol the 
enforcement of contracts only when these are of a sort which the 
legislature in its discretion may denounce as being in themselves 
hostile to public morals, or public health, safety, or welfare, or 
where the prohibition is merely of injurious practices; that inter¬ 
ference with the enforcement of other and valid contracts according 
to appropriate legal procedure, although the interference is tem¬ 
porary and for a public purpose, is not permissible. This is but to 
contend that in the latter case the end is not legitimate in the view 
that it cannot he reconciled with a fair interpretation of the consti¬ 
tutional provision. 
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Undoubtedly, whatever is reserved of state power must be consis¬ 
tent with the fair intent of the constitutional limitation of that 
power. The reserved power cannot be construed so as to destroy the 
limitation, nor is the limitation to be construed to destroy the re¬ 
served power in its essential aspects. They must be construed in 
harmony with each other. This principle precludes a construction 
which would permit the state to adopt as its policy the repudiation 
of debts or the destruction of contracts or the denial of means to 
enforce them. But it does not follow that conditions may not arise 
in which a temporary restraint of enforcement may not be consist¬ 
ent with the spirit and purpose of the constitutional provision and 
thus be found to be within the range of the reserved power of the 
state to protect the vital interests of the community. It cannot be 
maintained that the constitutional prohibition should be so con¬ 
strued as to prevent limited and temporary interpositions with re¬ 
spect to the enforcement of contracts if made necessary by a great 
public calamity such as fire, flood, or earthquake-The reserva¬ 

tion of state power appropriate to such extraordinary conditions 
may be deemed to be as much a part of all contracts as is the reserva¬ 
tion of state power to protect the public interest in the other situa¬ 
tions to which we have referred. And, if state power exists to give 
temporary relief from the enforcement of contracts in the presence 
of disasters due to physical causes such as fire, flood, or earthquake, 
that power cannot be said to be nonexistent when the urgent public 
need demanding such relief is produced by other and economic 
causes. 


It is manifest from .. . [the] ... review of our decisions that there 
has been a growing appreciation of public needs and of the necessity 
of finding ground for a rational compromise between individual 
rights and public welfare. The settlement and consequent contrac¬ 
tion of the public domain, the pressure of a constantly increasing 
density of population, the inter-relation of the activities of our 
people and the complexity of our economic interests, have inevi¬ 
tably led to an increased use of the organization of society in order 
to protect the very bases of individual opportunity. Where, in earlier 
days, it was thought that only the concerns of individuals or of 
classes were involved, and that those of the state itself were touched 
only remotely, it has later been found that the fundamental inter- 
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ests of the state are directly affected; and that the question is no 
longer merely that of one party to a contract as against another, 
but of the use of reasonable means to safeguard the economic struc¬ 
ture upon which the good of all depends. 

It is no answer to say that this public need was not apprehended 
a century ago, or to insist that what the provision of the Constitu¬ 
tion meant to the vision of that day it must mean to the vision of 
our time. If by the statement that what the Constitution meant at 
the time of its adoption it means to-day. it is intended to say that 
the great clauses of the Constitution must be confined to the inter¬ 
pretation which the Iramers, with the conditions and outlook of 
their time, would have placed upon them, the statement carries its 
own refutation. It was to guard against such a narrow conception 
that Chief Justice Marshall uttered the memorable warning: * We 
must never forget, that it is a constitution we are expounding" 
(McCulloch v. Maryland, 4 Wheat. 316, 407) ; "a constitution in¬ 
tended to endure for ages to come, and consequently, to be adapted 
to the various crises of human affairs.*' Id. page 415 of 4 Wheat. 
When we are dealing with the words of the Constitution, said this 
Court in Missouri v. Holland, 252 U.S. 416, 433. "we must realize 
that they have called into life a being the development of which 
could not have been foreseen completely by the most gilted of its 

begetters_The case before us must be considered in the light 

of our whole experience and not merely in that of what was said 
a hundred years ago.” 

Nor is it helpful to attempt to draw a fine distinction between the 
intended meaning of the words of the Constitution and their in¬ 
tended application. When we consider the contract clause and the 
decisions which have expounded it in harmony with the essential 
reserved power of the states to protect the security of their peoples, 
we find no warrant for the conclusion that the clause has been 
warped by these decisions from its proper significance or that the 
founders of our government would have interpreted the clause 
differently had they had occasion to assume that responsibility in 
the conditions of the later day. The vast body of law which has been 
developed was unknown to the fathers, but it is believed to have 
preserved the essential content and the spirit of the Constitution. 
With a growing recognition of public needs and the relation of 
individual right to public security, the Court has sought to prevent 
the perversion of the clause through its use as an instrument to 
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throttle the capacity of the states to protect their fundamental inter¬ 
ests. This development is a growth from the seeds which the fathers 
planted. . . . And the germs of the later decisions are found in the 
Charles River Bridge [case] ... supra, which upheld the public 
right against strong insistence upon the contract clause. The princi¬ 
ple of this development is. as we have seen, that the reservation of 
the reasonable exercise of the protective power of the state is read 
into all contracts.... 

We are ol the opinion that the Minnesota statute as here applied 
does not violate the contract clause of the Federal Constitution. 
Whether the legislation is wise or unwise as a matter of policy is a 
question with which we are not concerned. 


The judgment of the Supreme Court of Minnesota is affirmed. 

Mr. Justice Sutherland, dissenting. 

Few questions of greater moment than that just decided have been 
submitted for judicial inquiry during this generation. He simply 
c loses his eyes to the necessary implications of the decision who fails 
to see in it the potentiality of future gradual but ever-advancing 
encroachments upon the sanctity of private and public contracts. The 
effect of the Minnesota legislation, though serious enough in itself, 
is of trivial significance compared with the far more serious and 
dangerous inroads upon the limitations of the Constitution which 
arc almost certain to ensue as a consequence naturally following any 
step beyond the boundaries fixed by that instrument. And those of us 
who are thus apprehensive of the effect of this decision would, in a 
matter so important, be neglectful of our duty should we fail to 
spread upon the permanent records of the Court the reasons which 
move us to the opposite view. 

A provision of the Constitution, it is hardly necessary to say, does 
not admit of two distinctly opposite interpretations. It does not mean 
one thing at one time and an entirely different thing at another time. 
If the contract impairment clause, when framed and adopted, meant 
that the terms of a contract for the payment of money could not be 
altered ... by a state statute enacted for the relief of hardly pressed 
debtors to the end and with the effect of postponing payment or en¬ 
forcement during and because of an economic or financial emergency, 
it is but to state the obvious to say that it means the same now.... 

The Minnesota statute either impairs the obligation of contracts 
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or it docs not. II it docs not. the occasion to which it relates becomes 
immaterial, since then the passage of the statute is the exercise of a 
normal, unrestricted, state power and requires no special occasion to 
render it effective. If it docs, the emergency no more furnishes a 
proper occasion for its exercise than if the emergency were non¬ 
existent. And so. while, in form, the suggested distinction seems to 
put us forward in a straight line, in reality it simply carries us bac k 
in a circle, like bewildered travelers lost in a wood, to the point where 
we parted company with the view of the state court. 

A statute which materially delays enforcement of the mortgagee's 
contractual right of ownership and possession does not modify the 
remedy merely; it destroys, for the period of delay, all remedy so far 
as the enforcement of that right is concerned. The phrase, "obliga¬ 
tion of a contract," in the constitutional sense imports a legal duty 
to perform the specified obligation of that contract, not to substitute 
and perform, against the will of one of the parties, a different, albeit 
equally valuable, obligation. And a state, under the contract impair¬ 
ment clause, has no more power to accomplish such a substitution 
than has one of the parties to the contract against the will of the 
other. It cannot do so either by acting directly upon the contract, or 
by bringing about the result under the guise of a statute in form 
acting only upon the remedy. If it could, the efficacy of the constitu¬ 
tional restriction would, in large measure, be made to disappear. 

I am authorized to say that Mr. Justice Van Devantek, Mr. Justice 
McReynolds and Mr. Justice Huti.er concur in this opinion. 

[A statute not dissimilar to the Minnesota law involved in the 
Blaisdcll case was enacted by the New York legislature in 1933. In 
subsequent years, the statute was renewed annually or biennially; 
mortgages contracted before the cut-off date in 1932 thus continued 
to enjoy protection against foreclosure. The extention of this provi¬ 
sion in 1943 was made the subject of attack before the Supreme Court. 
Justice Frankfurter, speaking for a unanimous Court (Mr. Justice 
Rutledge concurring without opinion), declined to set aside or ques¬ 
tion the legislative finding that "the sudden termination of the legis¬ 
lation ... might well result in an emergency more acute than that 
which the original legislation was intended to alleviate." Thus con¬ 
tractual remedies may not only be postponed in order to offer relief in 
depression situations, but apparently also as a measure to bar the 
recurrence of such economic dangers. East New York Savings Bank 
v. Hahn, 326 IJ.S. 230 (1945).] 
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The Fourteenth Amendment: 
Due Process v. Wise Policy 


1. THE PATH OF DUE PROCESS OF LAW 1 

By Walter H. Hamilton 

[This essay by a distinguished member (now emeritus) of the Yale 
law faculty was originally presented to the American Historical Asso¬ 
ciation as a part of that organization's observance of the sesquiccnten- 
nial of the Constitutional Convention of 1787. Professor Hamilton's 
narrative traces the broad outlines of doctrinal development against 
a background of history and economy. The cases discussed in this 
essay are collected in the later sections of this chapter.] 

I 

In the law the judgment of yesterday is the precedent of today. 
The words are set down in the reports and there they abide for all 
time, to be drawn upon now and then as "the opinion of the court 
demands. The meaning is rooted in the case and the occasion—the 
exchange of views in executive session, the idiom of the day, the tem¬ 
per of the times, the preferences of the judges. Its specific reference 
and concrete meaning are inseparable from the record which calle 
it into being; and. along with these, it gradually recedes into the mists 
of legal history. As in a continuous process judgment follows judg¬ 
ment into precedent, a doctrine is fashioned. Its raw material is a 

1 Reprinted from Conyers Read, editor. The Constitution Reconsidered. Copyright 
1938 by Columbia University Press. 
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common sense which comes from without the law; its lines take on 
content from the prevailing opinion to which it is exposed: it is 
hammered into shape through a conflict of interests within a formid¬ 
able procedure of litigation by unlike-minded jurists. As a product 
of a protracted intellectual process, it is a part ol all that it has met. 
It is rare that a legal rule which rides high is the rule "originally laid 
down" in "the leading case": and a doctrine on the make, like its 
human kin, usually exhibits scant respect for its humble beginnings. 

In an era of constitutional law that Hickers to a close [this was 
written in 1937]. no doctrine has enjoyed greater prestige than "due 
process." It has come to be the symbol habitually invoked by private 
right, the barrier that guards the frontiers of business against the 
interference of the state, a sanction by which the judiciary reviews 
the work of the legislature. It has woven itself into the folkways of an 
industrial culture and called into being an august corpus of the law. 
Yet into an eminence that already shows signs of decay it has emerged 
out of an estate of little repute. The account of its coming up in 
the world is among the most dramatic of stories. It bristles with color 
and conflict, with surprise and paradox. A novelist who made ideas 
his characters would not—for fear of provoking disbelief—have dared 
to allow his imagination to contrive such a series of events. Yet be¬ 
neath the curious rhetoric of case and coincidence, of confused cita¬ 
tion and vagrant judgment, the logic of events was always in com¬ 
mand of a doctrine headed for parts unknown. 

It all began quietly enough. The phrase "due process of law” is of 
ancient lineage. For a long time it had been an authoritative term 
for the established ways of justice. An injunction that "no person" 
shall "be deprived of life, liberty, or property without due process of 
law" had for decades reposed quietly within the Fifth Amendment. 
It served a necessary purpose in preventing arbitrary imprisonments, 
in forbidding seizures of possessions, in compelling resort to ordinary 
procedures, and in restraining public officials from acting without 
legal warrant. But in all the years that stretched away from the early 
days of the Constitution to the close of the Civil War, it was not an 
invitation to those who found Acts of Congress distasteful to appeal 
to the judiciary for relief. Save for an obiter dictum here and there— 
as by Mr. Chief Justice Taney in the Dred Scott Case—the records of 
the United States Supreme Court are singularly unconcerned over 
what later became so mighty a matter. A like provision adorned with 
procedural concern the constitution of many a state. As the Civil War 
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approached, a New York court declared that due process had to do 
with the substance of legislation; and in litigious cause or congres¬ 
sional speech state acts which denied to freedmen of color the full 
privileges of citizenship were challenged as against due process of 
law. Rut such a demand for a substantive reading was casual and 
lacked authority. If there was a higher law in whose name legislation 
might be struck down by a court, it was elsewhere in the Constitution 
or in the great unchartered domain of natural rights. In reputable 
opinion due process of law was firmly fixed within the ancient domain 
of procedure. 

It was the Civil War which disturbed the verbal calm. The course 
of events made the emancipation of the slaves a military and politi¬ 
cal necessity. The ways of thought again became receptive to the 
philosophy of Mr. Jefferson, and to the self-evident truths of the 
Declaration of Independence. The rights “to life, liberty, and the 
pursuit of happiness"—already inalienable within an order of nature 
—were written into the constitutions of the conquered Southern 
States. An injunction in perpetuity against slavery and involuntary 
servitude was made a part of the supreme law of the land, and a 
correlative amendment undertook to safeguard the rights of the 
newly enfranchised blacks. It began with the novel declaration that 
“all persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, arc citizens of the United States and of 
the state wherein they reside." Then, in words whose revolutionary 
character could be appreciated only by men of the age who had been 
steeped in an older political philosophy, it was provided that "no 
State shall make or enforce any law which shall abridge the privi¬ 
leges or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property without due 
process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws." A number of other provisions, all 
relating to matters growing out of the late rebellion, were followed 
by a final section which granted, not to the courts, but "to the Con¬ 
gress.” “power to enforce, by appropriate legislation, the provisions 
of this article.” A little later the Constitution was made further to 
stipulate that “the right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by any state 
on account of race, color, or previous condition of servitude.’ In 
occasion, ideology, and intent the Fourteenth Amendment seems 
clearly of a piece with the Thirteenth and the Fifteenth. 
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Yet high authority would dismiss context as irrelevance and would 
have construction accept “the plain and obvious meaning of (he 
words.” The bother is that the language is general and abstract. The 
clauses are filled with verbal symbols quite receptive to a content 
strong enough to possess them: not one single concretion is to be 
found to suggest interpretation or to point direction. The language 
is exposed to the greatest of all historical fallacies, which is to con¬ 
fuse event with intent and to read the exposition of a later age back 
into the pristine statement. The men who framed and ratified the 
amendment had only the dimmest knowledge of events to come: 
they had to explore its constitutional possibilities without benefit 
of the labors of jurists recently seated or not yet upon the bench; 
they had to set down general words in terms of the problems then 
current. For them the clauses lived with the breath of their own age. 
It is only by historical reconstruction that the contemporary mean¬ 
ing of the Fourteenth Amendment is to be rediscovered. An under¬ 
standing requires an appreciation of the crisis, the intellectual heri¬ 
tage and the expediencies out of which it emerged. It demands even 
more an oblivion to the gloss of a later day which lies thick upon 
the text. It is easy enough from the vantage point of what came of 
it all to look back over our shoulders and to give order and purpose 
to the course of judicial events. But in i8f)8—and dccrcasingly in 
the years to come—the immediate past was more insistent than the 
distant future. The folk of the time had to meet events head-on. 

II 

If words arc in want of definition, the proper appeal is to the law. 
And it was hardly half a decade after the amendment had been 
adopted before the meaning of its high-sounding phrases became 
the concern of the United States Supreme Court. Due process made 
its judicial entry with the fanfare of trumpets and in the livery of a 
strange master. The men who had taken part in the late rebellion 
had been disenfranchised: the reconstruction program of the Black 
Republican Congress was in full swing: and in the states which had 
made up the Confederacy, the legislatures had fallen into the hands 
of freedmen of color and carpetbaggers. A flood of reckless legisla¬ 
tion ensued: some marked by social vision, some savoring strongly 
of privilege and corruption, all anathema to the white aristocracy 
which before the war had been in the saddle. The old South had 
lost in war and at the polls. But someone within its defeated ranks 
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had the vague idea that an appeal to the courts might yet save the 
situation. Whose idea it was is lost to history. But an adage was cur¬ 
rent—“Leave it to God and Mr. Campbell”—and presently the Hon. 
John Archibald Campbell was putting his ex-judicial mind to a 
difficult problem. 2 

Who chose the particular statute which in single combat was to 
stand for hundreds of its kind has escaped the record. But whether 
choice fell to an unknown, to Mr. Campbell, or to a group, a more 
strategic selection could not have been made. An act of the legisla¬ 
ture of Louisiana had granted to a corporation of seventeen persons 
for a period of twenty-five years an exclusive franchise in respect to 
the slaughtering of animals for meat in the parish of New Orleans 
and the two next adjacent. In giving effect to the act a citizen has 
been enjoined from the sale of his land for a rival slaughterhouse; 
a like interdict had been laid upon a boatload of cattle headed for 
market by an unorthodox route; butchers who for years had done 
their deadly work were no longer free to follow their trade; and 
the local public was forced to have commerce with a monopoly or 
turn vegetarian. Here were, ready at hand, causes as perfect as if 
they had been fashioned for the oncoming judicial ordeal. They 
offered all the raw materials which a popular legal crusade demand¬ 
ed; they gave opportunity to all the symbols by which the emotions 
are stirred and the judge-within-the-man is moved. American insti¬ 
tutions were being flaunted; a monopoly, odious at law and to the 
people, had been given a legislative blessing: the laborer had been 
denied his Biblical doom and God-given right to work. The enemy 
was an octopus of a corporation; the cause was the cause of the work¬ 
ingman; the rights at stake were the rights of man. The requisite 
stuff of persuasion was there; there was need only to chisel it into 
a compelling legal argument. 3 

The situation clearly invited a challenge of the statute in the 
name of the higher law. But to Mr. Campbell no readymade for¬ 
mula was at hand. He had daringly to blaze a new trail; and a num¬ 
ber of briefs which are rather successive drafts of the same argument 
than complementary lines of reasoning attest the arduous progress 
of his labor. It is impossible for the lawyer of today, with a head full 
of the things that came later, to appraise the quality of his perform- 

2 Campbell had sat on the bench of the Supreme Court from 1853 to 1861 when he 
resigned to "follow the fortunes" of his fellow-citizens of Alabama. He was probably on 
of the most outstanding lawyers of his generation. 

3 The Slaughter House Cases, infra. 
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ancc. and even (he historian with his art of re-creation can form 
no certain judgment. In his briefs there is nothing of clean-cut con¬ 
cept. of rule of law chiseled with neatness and precision, of sweep 
of syllogism to its inevitable therefore. They are clothed in a rhetoric- 
alien to the legal persuasion of today. But history is here—its pages 
are filled with the conditions of the working classes in America, in 
England and Scotland, in France and Prussia. Learning is here— 
there is hardly a page not adorned with its apt quotation from some 
writer on government, jurisprudence, economics, or philosophy. 
Authority is here—citations of cases are alternated with statements 
from Turgot and Guizot: Buckle and de Tocqucville: Hal lam. 
Macaulay, and G. C. Lewis: Mr. Jefferson and Adam Smith; John 
C. Calhoun. Mr. Justice Curtis, and Cooley on Constitutional Limi¬ 
tations. A sentence from the Wealth of Nations which makes of a 
man's right to his trade both a liberty and a property was copied 
from the brief into a dissenting opinion and to this day goes re¬ 
sounding down the law reports. Even the arts have their dialectical 
due in an occasional line of poetry or a rhymed couplet of a Negro 
minstrel. 

The books were at hand—and a skill in their use—to serve the 
cause of the butchers. The task was to mold a medley of materials 
into a legal entity. Mr. Campbell had only foresight—not the hind¬ 
sight of a later generation. His endeavor is marked, not with the deli¬ 
cate articulation of the codifier, but by the daring of the adventurer 
and the fumbling of the pioneer. His strategy had the audacity of an 
ex-member pleading before his own court, of an ex-rebel confront¬ 
ing his victorious enemies. He abandoned the older parts of the 
Constitution, whose well-litigated clauses did not point his way, and 
took his stand upon an article which as yet had drawn forth no 
judicial utterance. He decided to add another to the many paradoxes 
with which the history of legal doctrine is strewn. The Fourteenth 
Amendment was intended to secure the rights of the recently eman¬ 
cipated blacks against their former masters. The ink upon the fresh 
constitutional entry was hardly dry; yet he proposed to use the self¬ 
same article to guard the rights of the Southern whites against the 
political power of the newly liberated Negroes. 

In spite of a wandering style that jumps from Illinois to Norway 
and takes the distance from Scotch thralldom to Southern slavery in 
a stride, the substance of his contention is clear and its focus never 
lost. His oral argument before the Supreme Court was an exposition 
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of the unity of the Thirteenth and Fourteenth Amendments; and 
the great objective of which they are instruments is the theme of all 
the briefs. All over the Western world, and almost within a century, 
a revolution had taken place in the status of the workingman. In 
France thralls had been eased of their ancient dues; in Prussia serfs 
had become their own masters: everywhere the feudal ties which had 
bound vassal to lord had been loosed. Even in the United States 
ol before the war there had been slaves, freedmen, and free-born 
citizens and "the state might and did make large differences in the 
positions of men in the social and political system.'* The Thirteenth 
Amendment ended not only slavery but involuntary servitude in 
every degree and form; it made forever unlawful throughout the 
whole land a servitude for a year, for an hour, or even for an occa¬ 
sion. A master could no longer command a servant to dance, to 
frolic, or to make merry before him. 

But the impulse of a mighty revolution was not spent in a single 
enactment. In the Fourteenth Amendment all ranks were leveled, 
all marks and perquisites of social status were obliterated. All classes, 
whatever had been their previous conditions, were made a single 
people. “The law of citizenship became as broad as the law of free¬ 
dom"; and every person became the equal of every other person be¬ 
fore the legislature and at law. In respect to “conscience, speech, 
publication, security, occupation, freedom, and whatever else is 
essential to liberty or is proper as an attribute of citizenship." every 
man became equal to every other man. The amendment—a political 
as well as a social revolution—“brought the federal government into 
immediate contact with every person and gave to every citizen a 
claim upon its protecting power." The natural rights of men, “life, 
liberty, property, protection, privilege, and immunity"—their reiter¬ 
ated beat falls upon page after page—are “the sacred inheritance of 
the people." The Fourteenth Amendment “was designed to afford a 
permanent and powerful guarantee to them." They are to be re¬ 
cognized as “the assured estate of the population”; the mandate to 
the states is, not “to abridge or destroy,” but “to maintain and pre¬ 
serve them.” In respect to these rights, inalienable and indefeasible, 
the federal government becomes every man’s guardian. 

With such a philosophic start it was easy to get down to consti¬ 
tutional concretions. Although the reasons are not neatly tooled, the 
substance of the argument is repeated again and again with cumula¬ 
tive effect. The Fourteenth Amendment created a national citizen- 
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ship, fitted it out with "privileges and immunities." and placed (Ins 
heritage from times of old beyond the power of the state government. 
These privileges and immunities are nothing other than the natural 
rights of man. Among these rights—quoting Mr. Jefferson and the 
new constitution of Louisiana—are "life, liberty, and the pursuit 
of happiness." It is—in an argument helped along by Turgot. Adam 
Smith, and Mr. Campbell’s own common sense—impossible lor a 
man to sustain life, to enjoy liberty and to pursue happiness if denied 
the chance to work. Man "has a right to labor for himself and not 
at the will or under the constraint of another." Moreover, a man's 
right in his own labor is not only a liberty but a property as well. As 
"a natural right of person" it is a liberty: in "its results or the expec ¬ 
tation of results" it is a property—the only property of substance the 
working man possesses. It follows that he has a natural right to dis¬ 
pose of his service—note the quiet appearance of a term whic h Inter 
made a mighty sound—by "freedom of contract.” An argument so 
surely upon its way was not to be halted here: and. with strokes so 
deft that the transition is unobtrusive. Mr. Campbell converts an 
abstract right to work into the worker's vested interest in his occupa¬ 
tion. Every trade must—in an order of nature to which the Consti¬ 
tution has come into accord—be open to all who choose to take its 
chances: and "no kind of occupation, employment or trade can be 
imposed upon” the workingman "or prohibited to him so as to avoid 
election on his part.” Here. then, in tangible and specific terms is 
a constitutional right, a privilege and an immunity of citizenship, 
a liberty and a property, a claim to the equal protection of the laws, 
which the national government must under solemn mandate main¬ 
tain against a state legislature gone astray. 

And. having given concretion to his absolutes, with telling strokes 
the attorney drove the argument home. He had no quarrel with the 
state in its exercise of the police power: its right to promote by legis¬ 
lation "salubrity, security, and order” is not challenged; but the 
statute on trial is not a health measure. Instead "the recitals of con¬ 


cern for the general welfare,” the “delusive and deceitful promises 
of public good." the "expression of an unusual benevolence for the 
domestic-comfort or the sanitary care of a neglected community" 
are sheer pretense. The statute emerges from "no proper legislative 
procedure ; it serves no motive—note the usage of the time—“of the 
public utility." On the contrary its one characteristic, its sole import, 
is to create a private corporation and to grant to a favored group of 
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seventeen the exclusive privilege of an ordinary occupation. The 
ordinance was a return to the age of feudalism; it had created a banal¬ 
ity in favor of a single firm; Louisiana had, in defiance of the federal 
Constitution, become "enthralled ground.” There is at issue not one 
jot or tittle of regulation by the state which those who are pressing 
the suits wish to avoid. Instead a monopoly—under the ban of the 
common law, intolerable in a democracy, forbidden by the Four¬ 
teenth Amendment—had been created at the expense of men who 
have made "an ancient trade the business of their lives.” The Louisi¬ 
ana statute abridges the privileges and immunities of citizens of the 
United States; it denies to persons life, liberty, and property with¬ 
out due process of law; it takes from them the equal protection of the 
laws. Liberty and property were before there was law. The rights 
of man. which belong to the order of nature, are above “the char¬ 
tered rights” of a corporation. The cause is that of the workingman, 
of the community, and of the Constitution. 

It was a powerful—even if not quite successful—appeal. In the 
decision all the justices who spoke for the Court or in dissent ad¬ 
dressed themselves to Mr. Campbell's argument. At its judicial debut 
four out of nine were converted to a novel constitutional doctrine 
and the majority of five found it hard going to contrive a dialectical 
answer. Chance got in its deft stroke and shaped the course of con¬ 
stitutional events by a single vote. As Mr. ex-Justice Campbell, the 
Southerner, argued for national sovereignty, Mr. Justice Miller, the 
Northerner, denied it. As the native of Georgia argued that all citi¬ 
zens were one people in an indivisible union, the unionist from Iowa 
refused to curb the authority of the states. As the ex-Confederate 
asserted that whites and blacks were equal before the Constitution, 
the abolitionist on the bench refused to erase the color line. There 
was, according to the Court, a citizenship of the United States, but 
Mr. Justice Miller neglected to remove it from the realm of the 
abstract, to define its terms or to endow it with substantive rights. 
The Fourteenth was an addendum to the Thirteenth Amendment; 
it had been designed to make secure the rights of the blacks. But 
white men, though industrious artisans, were without benefit of its 
coverage. The legislature had passed the statute as a health measure, 
and with the act of a sovereign state the Court would not interfere.. 

It was, however, only as a judgment to go at that. Mr. Justice 
Field boldly spread upon the record a powerful dissent. The Court, 
like lost sheep, had gone astray; he with three of his colleagues 
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especially lie—was sound in a just-discovcrcd failli. There was a 
citizenship of the United States, whose privileges and immunities 
had by the Constitution been put beyond the reach of the state, 
and that citizenship knew neither race nor color. The rhetoric 
was the rhetoric of Field, but the ideas were visible imports from 
the Campbell briefs. A milder echo of the same argument reap¬ 
peared as the opinion of Mr. Justice Bradley. In the midst of a 
paragraph toward the end—as if it were a passing thought—lie set 
it down that a possible mandate with which to curb the power of 
the legislature might be found in "due process of law." So the cause 
was lost. The "privileges and immunities of citizenship" disap¬ 
peared from constitutional law—and we hear little more ol it until 
its ghost returns after sixty-five years to serve a cause of tax avoid¬ 
ance of the vintage of 1935. 4 

But the loss of a cause is not the loss of a doctrine... . 


[Notwithstanding its initial defeat,] ... the Fourteenth Amend- 
ment came quietly into constitutional law. The pomp and circum¬ 
stance which had attended the previous causes was absent. A mu¬ 
nicipal ordinance in California had made a pretty verbal display to 
the effect that laundries carried on in brick buildings were within 
the law; but if they were housed in wooden structures, the author¬ 
ities must be satisfied that the chance of fire was not a hazard to 
public safety. In obvious intent and in administration it said that 
the trade was open to the whites but that Orientals were to be sub¬ 
jected to the closest scrutiny before admission to so exclusive a club. 
Yick Wo, denied the right to work at his chosen trade, essayed judi¬ 
cal combat, had syllogisms broken in his behalf, and came away 
w.th the signal victory of the highest court in the land.” His right to 
his trade was as good as that of any other man. The victory was 
scored, not by a recently emancipated black, not by a Southern 
white whose pride in race did not forbid the use of the Negro s 
legal protection, but by a yellow man from China. Against' the 
arbitrary act of the state, "equal protection of the laws" came into 
constitutional law where "privileges and immunities" and "due 
process had been denied admission. And the new doctrine had 
been accepted by the Court without a single vote in dissent. 

4 Colgate v. Harvey, see note on p. 326. 

6 Yick I Vo v. Hopkins, infra, p. 410. 
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The breath of life had been breathed into the Fourteenth Amend¬ 
ment. The right to work at one's chosen occupation had at last be¬ 
come a part of the supreme law of the land. The substance to which 
equal protection” gave a verbal home could pass on by contagion 
into a liberty and a property fortified by "due process." Eighteen 
years had passed since the amendment was adopted and fourteen 
since Mr. Campbell had blazed the path for a novel doctrine. But 
at last, in 1886, even against the action of the state, the rights of 
man had been accorded the protection of the Constitution. 

Ill 

Yet long before this decision another course of events was under 
way. The Campbell arguments were much too useful to be left 
to butchers, bakers, and laundry workers. At the bar. and at least 
before the bench, we find them presently clad in the livery of an 
alien master. In his briefs—with all their concern for the liberties 
of the workingman—ex-Justice Campbell could not leave the word 
"property" alone. He made the right to work a property; and some¬ 
what abstractly, on his own and within quotation marks, he declared 
the idea that property derives from the state to be the most revolu¬ 
tionary ol notions; for, "if the state creates, the state can destroy." 
As with the individual, so with the nation-on-the-make, no clean- 
cut line was to be drawn: liberty was the liberty to acquire property. 
To Mr. Justice Field, rounding out his decades on the high judicial 
bench, liberty and property came to be a single word with a con¬ 
stant shift of accent to the right. ... And, long before Yick Wo won 
his legal tilt against Hopkins and California, attorneys for corpora¬ 
tions as plaintiffs in error were presenting in brief and oration a 
round of exquisite variations on a theme of Campbell. 

Although lawyers were admonished for pleading reasons that had 
been rejected, the recitation went on. In the challenge to the regula¬ 
tion of grain elevators, to the railway legislation of Granger days, 
to legislative attempts to abate or to subdue the trade in alcoholic 
beverages, the theme was omnipresent. It was always put forward 
as a defense of the frontiers of business enterprise against legislative 
attack. If invariably it fell before the police powers of the state, it 
acquired momentum and an enhancing repute in the opinions in 
dissent. As the decade of the eighties moved along, general admis¬ 
sions that legislation must meet the standards of due process were 
wrung from the Court, while it was still loath to apply the doctrine 
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in the instant case. It was, however, not until the nineties that the 
personnel of the bench became radical enough to give effect to 
novel doctrine. . . . 


The first decisive commitments came—if not oil stage—at least 
in the realm of dicta. In arguing a case of tax avoidance for a rail¬ 
way company* 1 Mr. Roscoc Conkling attempted to use a humble 
confession to advance the cause of his client. He hinted that the 
Fourteenth Amendment was the result of a conspiracy between 
politicians and industrialists: and admitted that, in Congressional 
committee, the word "person'* had been chosen instead of "citizen" 
to extend the protection of the due process clause to the corpora¬ 
tion. His prestige at the bar was at its height; he had refused the 
high office then held by Mr. Chief Justice Waite and the hardly 
less honored seat then occupied by Mr. Justice Blatchford. He 
quoted at some length from the minutes of the Congressional com¬ 
mittee; and although the record had not been published and he 
did not produce it. his remarks made quite an impression. They 
left no decisive imprint in the reports; for although the Court found 
it easy to listen to elaborate constitutional argument, it found it dif¬ 
ficult to resolve the issue. As the months passed without result, a 
motion to dismiss was allowed on the ground that the question had 
become moot, and the issue was left in abeyance. It was long after¬ 
ward that the minutes of the committee were made available and 
it was discovered that Conkling had taken excerpts from their con¬ 
text. tempered entries to his cause and reshaped quotations to serve 
his argumentative purpose. 7 

But decades before historical research was to reveal a deliberate 


indulgence in historical error, his confidential knowledge had had 
its effect. Four years later, in i886 f an attorney for the same railroad, 
in another case of tax avoidance, proposed to argue the same issue. 8 
He was stopped by Mr. Chief Justice Waite, who announced that 
the Court was prepared to admit, without argument, that a corpora¬ 
tion was a person within the intendment of the equal protection 
clause. Again a case, elaborately argued on constitutional grounds, 
was disposed of without recourse to constitutional doctrine; and 
the elevation of the corporation to the protective eminence of a 
person remained a dictum. But the dictum was set down in the re- 

n .Van Malm County v. Southern Pacific R . Co i if. II S ,„«• __„ . • 

,7 Yo^Tjour^, ^ ThC ' fhCOr > ° 1 l ** c "Fourteenth 'Amendment." 

” San,n Cl,,,a c ounty v. Southern Pacific R. Co., . 18 U.S. 39,. 
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ports; and. oblivious to its lack of authority, it began presently to 
assert its claim as a holding. 9 

The eighties gave way to the more receptive attitude of the nine¬ 
ties. Courts must await their causes; and from the play of minds 
upon issues which are potential the law takes its course. ... 


But not until 1897—and then only through a reaching out toward 
issues that need not have been raised—did an opportunity come for 
a better fitting of due process to the current temper of the Court. 10 
A Louisiana statute had prescribed a regulation of insurance com¬ 
panies within the state: the officials had attempted to bring under 
its penal provisions a firm which had contracted for marine insur¬ 
ance upon shipments of cotton with a New York company. It seems 
to have been admitted by all concerned that the contracts had been 
made in New York and that in the instant case the only matter of 
local concern was the notices sent of shipments upon which the in¬ 
surance was to take effect. It was easy enough for the Court to waive 
so incidental a part of the transaction out from under the Act. That 
done, the decision of the case demanded no more than the simple 
comment that an act of Louisiana had no application to a matter 
beyond the jurisdiction of the state. It might even have been declared 
null and void as an interference with commerce among the several 
states. But so obvious a disposition was not lor the new blood within 
the Court. Mr. Justice Peckham, a fresh recruit, had the zeal of the 
reformer and a faith in the enlightened opinion of his own day un¬ 
troubled by doubt. The holding depends upon the way the question 
is put; and he chose—with the consent of his brethren—to view the 
Act as a •'real" interference with "the liberty of the defendants to 
place insurance on property of their own” where they pleased. Thus 
the issue became larger, more general, and more significant than 
the unresolved query in the litigation. As thus stated no question 
of the right of the Court to review the matter was raised by any ot 
the nine justices. That hurdle had been got over by a succession o 
rhetorical yieldings in a number of important cases.... As formu 
la ted by the spokesman for the Court, business privilege was square- 

9 Only recemlv have individual Justices begun to register dissent from this rule: thus 
Mr. Justice Black in Connecticut General Life Ins. Co. v. Johnson, $°3_U.S. 77 l 93 
and Mr. Justice Douglas in Wheeling Steel Corp. v. dander, 337 U.S. 502 (>949; - 
AUgeyer v. Louisiana, infra, p. 333. 



THE FOURTEENTH AMENDMENT: DUE PROCESS V. WISE POLICY 3 1 1 

ly opposed to state regulation with “due process of law” as the 
arbiter. 

It is idle to argue that he went out of his way to do it: for, to the 
individualistic mind of Mr. Justice Peckham. his was the only way. 
It was a superb opportunity to bring the orthodoxy of classical 
economics into the higher law and he was not going to allow it to 
pass. In a rhetoric which is strangely familiar the dissent of yes¬ 
terday becomes the opinion of the Court.. . . The familiar argu¬ 
ments. even the illustrations of the Campbell brief, are repeated. 
The "inalienable rights" of the Declaration of Independence: the 
pursuit of happiness: the right of the butcher, the baker, and the 
candlestick-maker are all there. As Peckham quotes Bradley, who 
paraphrases Campbell—thus piling a superfluous Ossa upon a Pelion 
of dicta—"I hold that the liberty of pursuit—the right to follow any 
of the ordinary callings of life—is one of the privileges of a citizen 
of the United States." Although the path of his argument is beset 
with questions, his faith in the efficacy of free contract to take care 
of all the affairs of business rises above all bother over relevance. 
The privileges and immunities of citizenship may be outmoded, but 
there is a constitutional successor. A nimble sentence may be made 
to travel a long doctrinal way: its hurried words may overcome 
formidable obstacles where the argument at a leisurely pace would 
break down. Thus, "it is true that these remarks are made in regard 
to questions of monopoly, but they well describe the rights which 
are covered by the word •liberty,’ as contained in the Fourteenth 
Amendment." The "privilege" quoted is that of "pursuing an or¬ 
dinary calling or trade”; but—without setting down a period or 
evoking a therefore—smoothly he glides along through "the acquir¬ 
ing, holding, and selling" of "property" to "the right to make all 
proper contracts in relation thereto." Thus, in the name of due 
process of law, freedom of contract is thrown up as a fence about 
the domain of business enterprise against the incursions of the state. 
And no one on the high bench said to the contrary. 

In the Allgeyer case "the police power" remained in the back¬ 
ground. The cause had little concern with human rights; a trio of 
judicial bows acknowledged an abstract authority to regulate; and 
judicial silence prevented a conflict between an upstart due process 
and the more venerable doctrine. ... It was only in 1905 that due 
process first won in 'a clean-cut combat with the police power. A 
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statute of New York had limited the hours of employees in bake- 
shops to ten in any one day or sixty in any one week; and. because 
of his lack of workaday respect for the Act, the People of New York 
were at odds with a certain Mr. Lochner. 11 The judgment of the 
Supreme Court—one of the habitual five to four variety—was again 
delivered by the learned jurist and sound economist, Mr. Justice 
Peckham. He had only to elaborate his former argument, now 
fortified by the official citation of Allt*eyer v. Louisiana. Freedom 
of contract, in respect to trade or employment, was an aspect of the 
liberty and property which a state might not abridge without due 
process of law. The challenge of the police power was met by a 
formidable parade of personal and common-sense opinion that the 
hours of bakers had little or no relation to the public health. 

Again the distinguished jurist made the question before the Court 
far broader than the issue which the case presented. If such an act 
were allowed to stand, “a printer, a tinsmith, a locksmith, a carpenter, 
a cabinetmaker, a dry-goods clerk, a bank’s, a lawyer’s, or a physi¬ 
cian’s clerk”—in inelegant verbal parade—would "all come under 
the power of the legislature.” In fact “no trade, no occupation, no 
mode of earning one’s living, could escape this all-pervading power.” 
Since “there is no contention that bakers as a class are not equal in 
intelligence and capacity to men in other trades” or arc "not able 
to assert their rights and care for themselves,” the real question is 
the general use of "the protecting arm of the state” to interfere with 
“the independence of judgment and of action" among men of every 
occupation. “Statutes of the nature of that under review, limiting 
the hours in which grown and intelligent men may labor to earn 
their living, are meddlesome interference with the rights of the in¬ 
dividual.” And. since such “interference on the part of the legisla¬ 
tures of the several states with the ordinary trades and occupations 
of the people" seemed “to be on the increase," it was time to call a 
halt. The opinion of the Court was intended to be an apostolic let¬ 
ter to the many legislatures in the land, appointing limits to their 
police power and laying a ban upon social legislation. 

So it might have become but for the dissent. Mr. Justice Har an 
objected that the question of the relation of hours to health was one 
of fact; that as reasonable men, members of the legislature were en¬ 
titled to their opinion; and that "there are few, if any, questions in 
political economy about which entire certainty may be predicated. 

11 Lochner v. New York, infra, p. 336 . 
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With him White and Day, J J., concurred. A youngster of sixty-four, 
newly conic to the Court, seized his chance and scribbled the most 
famous dissent in all legal history. Mr. Justice Holmes insisted that 
"general propositions do not decide concrete cases.** He accused the 
Court of interpolating economic doctrine, insisted that “a constitu¬ 
tion is not intended to embody a particular economic theory, whether 
of paternalism and the organic relation of the citizen to the state or 
of laissez faire"; and protested against freezing the law into "Mr. 
Herbert Spencer’s Social Statics.” It is common for latter-day liberals 
to set this down as the first blast of the trumpet in behalf of a social 
oversight of human rights: but the historian is more likely to view 
it as a lance worthily broken in behalf of an ancient cause now in 
retreat. But the four dissenters saw as clearly as the five—who. by 
virtue of being one more, were the Court—that the challenged act 
might be "the first installment of a general regulation of the hours 
of work**: and they wished to keep the way open. It was probably 
too late for Harlan. J.. or even for Holmes. |.. to argue that in such 
matters the legislature was the sole and exclusive judge and that the 
Court had no rightful power of review; at least such an argument 
was not attempted. The all-hut-equal vote led to an even balance of 
doctrines. Neither the police power nor due process was to be prefer¬ 
red; in an even-handed formula, liberty and property are to be set 
against public policy; as case follows case, these concepts are to be 
filled with the values of life, a balance is to be struck, and a judgment 
rendered. An engaging number of rules for the game of review have 
come and gone; the decisions of the Court have with the circum¬ 
stances. its personnel, and the temper of the times swung now toward 
one side, now toward the other. But the balance of values recorded 
in Loch net v. the People of New York has endured as the judicial 
formula for the ultimate judgment upon legislation designed to pro¬ 
mote the public interest. 

Thus a collusion of occasions and persons, causes and ideas, shaped 
the course of doctrinal events. It was quite untouched by conspiracy, 
unless it be of the gods or of that Providence which is said to preside 
over American institutions. A constitutional doctrine contrived to 
protect the natural rights of men against corporate monopoly was 
little by little commuted into a formula for safeguarding the domain 
of business against the regulatory power of the state. The chartered 
• • of the corporation became rights which could be pleaded 

in equity and at law against the government which created them. 
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In a litigious procedure in which private right was balanced against 
the general good, the ultimate word was given to the judiciary- 

IV 

All of this has to do with the rhetoric of the coming of due process. 
The account has as its narrow concern a sequence of judicial events; 
it is drawn from the official records of a single court; in all its detail 
it can he supported by the sanctions of exact documentation. But 
the larger story of the making of the doctrine lies elsewhere; in the 
development of industrialism, in the changing state of opinion, in 
the assembly of ideas from far and near into a principle of law, in 
urges within an economic order that could not be judicially denied. 
A part of that history has been written; distinguished scholars have 
garnered from legal literature the germs of the doctrine and have 
shown how the catholic concept of due process offered a home to 
notions of natural rights. But if the raw material has been exhibited 
and the verbal history of the doctrine written, the impulses within 
the social order—in particular, economic interest and legal persua¬ 
sion—have not been accorded their part in the drama. Here off 
stage are the forces which give life to abstractions. 1 he records of 
the Court reflect only in a series of passing shadows their tumultuous 
vitality. And the history of due process is far more than the judicial 
record it has left. 

A shift from rhetoric to logic, from recorded doctrine to compel¬ 
ling impulse, is an engaging hazard. It is an inquiry into a series o 
••ifV* many of which escaped actuality by the narrowest of margins. 
If in the Slaughter House Cases, the Campbell argument had com¬ 
manded just one vote more, what difference would it have made? 
We would doubtless by now possess an august corpus on the priv¬ 
ileges and immunities of citizenship, and the entries under due 
process would be correspondingly thin. But would the hypothetica 
domain be a great and humane code concerned with the rights o 
man? Or would the corporation, which became a person, just as 
easily have passed into the protected position of a citizen of tie 
United States? And, in such an event, would the only change be t ia 
all that is now written down as liberty and property would be enter¬ 
ed as the privileges of citizenship? 

Or was the logic of the commitment inevitable—and the spe 
legal doctrine by which business enterprise sought immunity o 
regulation a mere rhetorical device? Due process was fashioned troi 
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the most respectable ideological stuff of the later nineteenth century. 
The ideas out of which it was shaped were in full accord with the 
dominant thought of the age. They were an aspect of common sense, 
a standard of economic orthodoxy, a test of straight thinking and 
sound opinion. In the domain of thought their general attitude was 
omnipresent. In philosophy it was individualism, in government, 
laissez faire. in economics the natural law of supply and demand, in 
law the freedom of contract. The system of thought had possessed 
every other discipline: it had in many a domain reshaped the law 
to its teachings. ... An impact that had been irresistible elsewhere 
should surely have won its way into constitutional law. Its coming 
seemed inevitable: the constitutional concept which it made its 
domicile was a mere matter of doctrinal accident. Words on parch¬ 
ment could not be adamant before so powerful a thrust: privileges 
and immunities, due process, equal protection, were all available: 
and, had there been no Fourteenth Amendment, "the obligations” 
might have been made to encompass "the freedom” of contract: or 
as a last resort, a vague “natural rights” as a higher law might have 
been found to permeate the whole Constitution. 

The wonder is, not that laissez lairc made its entrance, but that 
it found so insecure a lodgment within the Constitution. Ex-Justice 
Campbell had a superb case, his strategy was adroit, he suited his 

arguments to a state of mind whic h it took a civil war to produce_ 

yet he could not quite command a majority of the Court. It was 
nearly twenty years before even as a dictum the protection of the 
Fourteenth Amendment was accorded to a corporation and it was 
nearly twenty more before the first installment in a program of so¬ 
cial legislation was struck down by the Court. Even when it was at 
last accorded constitutional standing, its victories were often ob¬ 
tained by the narrow margin of five to four. Its triumph did not 
come until half a decade after the turn of the century, when it had 
ceased to be common sense, when legislators were forsaking its pre¬ 
cepts, and when in philosophy, economics, and government it was 
on t e way out. Even then its victory was inconclusive; it could 
never claim the faith of the full bench, and it had to share its sover¬ 
eignty with the antithetical doctrine of the police power. 

... It seems strange that so many jurists stood steadfast against 
the seductions of laissez faire: history, political science, and eco- 
boast no such record. Or it may be due to the older and 
es ablished doctrine that the state might intervene with regulation 
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to promote public safety, public health, public morals, and public 
welfare—against which the cause of the independence of the busi¬ 
ness system could achieve only a partial success. Or does the whole 
story, in irony, paradox, and compromise, derive from the innate 
conservatism of the law—a rock of ages which even the untamed 
strength of laisscz faire could move but could not blast? 


2. THE FAILURE OF “PRIVILEGES AND 
IMMUNITIES” 

LEGISLATIVE HISTORY OF THE FOURTEENTH 

AMENDMENT 12 

Attempts to extend the protection of individuals in the enjoy¬ 
ment of their liberties so as to shield them against state action as 
well as against the potential arbitrariness of the federal government 
date from the earliest beginnings of government under the Consti¬ 
tution. Indeed, one of the propositions offered by Madison as part 
of the prospective Bill of Rights would have provided that "No 
State shall infringe the equal rights of conscience, nor the freedom 
of speech or of the press, nor the right of trial by jury in criminal 
cases." While this proposal gained the approval of the House of Rep¬ 
resentatives, it failed to pass the Senate, much to the regret of 
Madison, who said that it had been "much the most valuable of the 
whole list." 

In the 39th Congress, when the proposal of a new amendment to 
the Constitution was under discussion, the extension of the guar¬ 
antees of the Bill of Rights to the states received ample and vocal 
consideration. From an examination of the debates in the Congress 
some eminent scholars and jurists have concluded that, in the words 
of Robert E. Cushman, 13 "there seems no doubt that as a matter 
of historical fact the framers of the Amendment meant by ‘privileges 
and immunities of citizens of the United States* the whole body o 
ordinary civil rights and especially those enumerated in the Bill o 
Rights of the Federal Constitution," and that at least some of the 
key movers for the new (14th) amendment intended it to operate 
as an extension of the protection afforded by the federal Bil o 


12 Adapted from Carl B. Swisher. American Constitutional Development, ] pp- :M 1 "^ 
and ••Appendix" lo dissenting opinion of Mr. Justice Black m Adamson 

332 "leading Constitutional Decisions , 8 lh edition, p. 41: in thc ' of^ecent 0 res 0 eaJcl«. 
standard collection. Professor Cushman allows some doubt, in the light of recen 
and begins the quoted sentence with "it has been claimed- 
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Rights. However, constitutional historians of no less eminence have 
been able to reach the opposite conclusion; see. c.g.. Andrew G. Mc¬ 
Laughlin, A Constitutional History of the United States, pp. 730-731. 

Leading among the proponents of the new amendment was Con¬ 
gressman John A. Bingham of Ohio. He was a member of the Joint 
Committee on Reconstruction, of its subcommittee which deliber¬ 
ated on necessary constitutional changes, and of the select commit¬ 
tee of three which prepared specific proposals. It was he who. on 
February 13. i8fif>. introduced in the House of Representatives a 
proposed constitutional amendment which, eventually, became the 
Fourteenth Amendment. As offered by him. this proposal provided 
that “The Congress shall have power to make all laws which shall 
be necessary and proper to secure to the citizens of each State all 
privileges and immunities of citizens in the several States; and to all 
persons in the several States equal protection in the rights of life, 
liberty, and property." 14 

On February 26, 1866, the proposed amendment came up for 
debate. In support of the proposal Mr. Bingham said: 

.. . The amendment proposed stands in the very words of the Constitu¬ 
tion of the United States as it came to us from the hands of its illustrious 
framers. Every word of the proposed amendment is to-day in the Consti¬ 
tution of our country, save the words conferring the express grant of power 
upon the Congress of the United States.... 

Sir, it has been the want of the Republic that there was not an express 
grant of power in the Constitution to enable the whole people of every 
. late, by congressional enactment, to enforce obedience to these require¬ 
ments of the Constitution. Nothing can be plainer to thoughtful men than 
t lat 1 the grant of power had been originally conferred upon the Con¬ 
gress of the nation, and legislation had been upon your statute books to 
enforce these requirements of the Constitution in every Slate, that rcbel- 

W ™ c . h has scarred and blasted the land, would have been an 
impossibility.... 

And later: 


i h J he ^ cs,,on IS ' simply, whether you will give by this amendment to 

minUhTffi ° £ I lh r C ^ SlalCS lhc P° wcr ’ b ? Legislative enactment, to 
P officials of the States for violation of oaths enjoined upon them by 

14 36 Congressional Globe 1034. 
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the Constitution? ... Is the Bill of Rights to stand in our Constitution 
hereafter, as in the past five years within eleven States, a mere dead 
letter? It is absolutely essential to the safety of the people that it should 
be enforced. 

• • • • • 

But, sir. there never was even colorable excuse, much less apology, for 
any man North or South claiming that any State Legislature or State 
court, or State Executive, has any right to deny protection to any free 
citi/cns of the United States within their limits in the rights of life, liberty, 
and property. Gentlemen who oppose this amendment oppose the grant 
of power to enforce the bill of rights. Gentlemen who oppose this amend¬ 
ment simply declare to these rebel States, "Go on with your confiscation 
statutes, your statutes of banishment, your statutes of unjust imprison¬ 
ment, your statutes of murder and death against men because of their 
loyalty to the Constitution and Government of the United States.” 

... Where is the power in Congress, unless this or some similar amend¬ 
ment be adopted, to prevent the reenactment of those infernal statutes 
... ? Let some man answer. Why, sir, the gentleman from New York (Mr. 
Hale]... yesterday gave up the argument on this point. He said that the 
citizens must rely upon the State for their protection. I admit that such is 
the rule under the Constitution as it now stands. 15 

But the sentiment of the House was apparently not yet sufficiently 
crystallized. On a motion to lay on the table the proposal was, with 
Bingham s concurrence, postponed until April, 1866. In the in¬ 
tervening period, however, a number of events, notably the sharp¬ 
ening of the conflict between Congress and President Johnson, 
served to effect a swing in public and legislative opinion. The Com¬ 
mittee on Reconstruction utilized the time by rephrasing the amen - 
ment in the form it presently holds. Reintroduced in this modified 
version it was accepted by both Houses of Congress. 

The change from an affirmative grant of power to Congress to 
a negative prohibition of state action was apparently considere 
negligible by Bingham. A few years later he argued eloquently that 
the version adopted differed from the February proposals only m 
that it had been made more comprehensive. Addressing himsc 
specifically to the meaning of “privileges and immunities,” he o - 
fered the following explanation: 

Mr. Speaker, that the scope and meaning of the limitations im P osc ^ ^ 
the first section, fourteenth amendment of the Constitution may e i 

15 Ibid., 1033-1034. 1089-1091, 1093. 
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fully understood, permit me to say that the privileges and immunities of 
citizens of the United States, as contradistinguished from citizens ol a 
State, are chiefly defined in the first eight amendments to the Constitution 

of the United States-[He then proceeded to recite the Bill of Rights 

in full.] 

These eight articles... never were limitations upon the power of the 
States, until made so by the fourteenth amendment. The words of that 
amendment, "no State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States." are an 
express prohibition upon every State of the Union, which may be enforced 
under existing laws of Congress, and such other laws foi their better 
enforcement as Congress may make. 10 

But the wording of the amendment permitted different inter¬ 
pretation. Nor should it be overlooked that, regardless of Bingham's 
statements, there is a plain and undeniable difference between the 
phraseology of the February proposal ("Congress shall have the 
power ...") and the adopted language ("No state shall ..."). Con¬ 
gress declined, although not on formal vote, to accept the affirmative 
grant of power. This may well give rise to at least a substance of 
doubt as to the general acceptance of Bingham's assumption that 
no material change was made in the wording. Of Bingham's own 
intentions the quoted passages leave little doubt. 

THE SLAUGHTER HOUSE CASES 
16 Wall. 36 (1873) 

[ I he state of Louisiana, in the exercise of its police power, enacted 
a law conferring upon the Crescent City Live-Stock Landing and 
Slaughter House Company the exclusive right of slaughtering ani¬ 
mals lor food within the city of New Orleans. The state supreme 
court held this monopoly valid. The company, as well as the legis¬ 
lature of the state, were then dominated by so-called "carpetbagger" 
elements. The effect of the legislation would have been to deprive 
some one thousand butchers in the city of New Orleans of their 
means ol livelihood. In attacking the law, John A. Campbell urged 
that the right to engage in business was one of the privileges and 
immunities of national citizenship.] 

Mr. Justice Miller delivered the opinion of the Court_ 

The plaintiffs... allege that the statute is a violation of the 
Constitution of the United States in these several particulars: 

18 Ibid., App.. 4 2d Cong.. 1st Scss.. pp. 83 
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That it creates an involuntary servitude forbidden by the thir¬ 
teenth article of amendment: 

That it abridges the privileges and immunities of citizens of the 
United States: 

That it denies to the plaintiffs the equal protection of the laws; 
and, 

That it deprives them of their property without due process of 
law; contrary to the provisions of the first section of the fourteenth 
article of amendment. 

This Court is thus called upon for the first time to give construc¬ 
tion to these articles. ... 

[The Court begins its examination of the fourteenth amendment 
by an inquiry into the provisions on citizenship, arriving at the con¬ 
clusion "that there is a citizenship of the United States, and a citizen¬ 
ship of a State, which are distinct from each other, and which de¬ 
pend upon different characteristics or circumstances in the in¬ 
dividual."] 

We think this distinction and its explicit recognition in this 
amendment of great weight in this argument, because the next 
paragraph of this same section, which is the main one relied on by 
the plaintiffs ..., speaks only of privileges and immunities of citizens 
of the United States, and does not speak of those of citizens of the 
several states. The argument, however, in favor of plaintiffs rests 
wholly on the assumption that the citizenship is the same, and the 
privileges and immunities granted by the clause are the same. 

The language is, "No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States ” It is a little remarkable, if this clause was intended as a 
protection to the citizen of a state against the legislative power of 
his own state, that the word citizen of the state should be left out 
when it is so carefully used, and used in contradistinction to citizens 
of the United States, in the very sentence which precedes it. It is 
too clear for argument that the change in phraseology was adopted 

understandingly and with a purpose. 

Of the privileges and immunities of the citizen of the United 
States, and of the privileges and immunities of the citizen of the 
state, and what they respectively are, we will presently consider, 
but we wish to state here that it is only the former which are placed 
by this clause under the protection of the Federal Constitution, an 
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that the latter, whatever they might be. are not intended to have 
any additional protection by this paragraph of the amendment. 

If. then, there is a difference between the privileges and im¬ 
munities belonging to a citizen of the United States as such, and 
those belonging to the citizen of the state as such, the latter must 
rest for their security and protection where they have hereto¬ 
fore rested; for they are not embraced by this paragraph of the 
amendment. 

The first occurrence of the words "privileges and immunities’* in 
our constitutional history, is to be found in the fourth of the articles 
of the old Confederation. 

It declares "that the better to secure and perpetuate mutual 
friendship and intercourse among the people of the different States 
in this Union, the free inhabitants of each of these States, paupers, 
vagabonds, and fugitives from justice excepted, shall be entitled to 
all the privileges and immunities of free citizens in the several 
States: and the people of each State shall have free ingress and 
regress to and from any other State, and shall enjoy therein all the 
privileges of trade and commerce, subject to the same duties, im¬ 
positions. and restrictions as the inhabitants thereof respectively." 

In the Constitution of the United States, which superseded the 
Articles of Confederation, the corresponding provision is found in 
section two of the fourth article, in the following words: "The 
citizens of each State shall be entitled to all the privileges and im¬ 
munities of citizens of the several States." 


The constitutional provision .. . did not create those rights, which 
it called privileges and immunities of citizens of the states. It threw 
around them in that clause no security for the citizen of the state 
in which they were claimed or exercised. Nor did it profess to con¬ 
trol the power of the state governments over the rights of its own 
citizens. 

Its sole purpose was to declare to the several states, that whatever 
those rights, as you grant or establish them to your own citizens, or 
as you limit or qualify, or impose restrictions on their exercise, the 
same, neither more nor less, shall be the measure of the rights of 
citizens of other states within your jurisdiction. 

It would be the vainest show of learning to attempt to prove by 
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citation of authority, that up to the adoption of the recent amend¬ 
ments, no claim or pretense was set up that those rights depended 
on the Federal government for their existence or protection, beyond 
the very few express limitations which the Federal Constitution 
imposed upon the states—such, for instance, as the prohibition 
against cx f)ost facto laws, bills of attainder, and laws impairing the 
obligation of contracts. But with the exception of these and a few 
other restrictions, the entire domain of the privileges and immuni¬ 
ties of citizens of the states, . . . lay within the constitutional and 
legislative power of the states, and without that of the Federal gov¬ 
ernment. Was it the purpose of the Fourteenth Amendment, by 
the simple declaration that no state should make or enforce any 
law which shall abridge the privileges and immunities of citizens of 
the United States, to transfer the security and protection of all the 
civil rights. .., from the states to the Federal government? And 
where it is declared that Congress shall have the power to enforce 
that article, was it intended to bring within the power of Congress 
the entire domain of civil rights heretofore belonging exclusively 
to the states? 

All this and more must follow, if the proposition of the plaintiffs 
. . . be sound. For not only are these rights subject to the control of 
Congress whenever in its discretion any of them are supposed to 
be abridged by state legislation, but that body may also pass laws 
in advance, limiting and restricting the exercise of legislative power 
by the states, in their most ordinary and usual function, as in its 
judgment it may think proper on all such subjects. And still further, 
such a construction followed by the reversal of the Supreme Court 
of Louisiana in these cases, would constitute this Court a perpetual 
censor upon all legislation of the states, on the civil rights of their 
own citizens, with authority to nullify such as it did not approve 
as consistent with those rights, as they existed at the time of the 
adoption of this amendment. The argument, we admit, is not always 
the most conclusive which is drawn from the consequences urged 
against the adoption of a particular construction of an instrument. 
But when, as in the case before us, these consequences are so serious, 
so far-reaching and pervading, so great a departure from the struc¬ 
ture and spirit of our institutions, when the effect is to fetter an 
degrade the state governments by subjecting them to the contro 
of Congress, in the exercise of powers heretofore universally con¬ 
ceded to them of the most ordinary and fundamental character, 
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when in fact it radically changes the whole theory of the relations 
of the state and Federal governments to each other and of both 
these governments to the people: the argument has a force that is 
irresistible, in the absence of language which expresses such a pur¬ 
pose too clearly to admit of doubt. 

We are convinced that no such results were intended by the Con¬ 
gress which proposed these amendments, nor by the legislatures ol 
the states which ratified them. 

Having shown that the privileges and immunities relied on in the 
argument arc those which belong to citizens of the states as such, 
and that they are left to the state governments for security and pro¬ 
tection, and not by this article placed under the special care of the 
Federal government, we may hold ourselves excused from defining 
the privileges and immunities of citizens of the United States which 
no state can abridge, until some case involving those privileges may 
make it necessary to do so. 

But lest it should be said that no such privileges and immunities 
arc to be found if those wc have been considering arc excluded, we 
venture to suggest some which owe their existence to the Federal 
government, its national character, its Constitution, or its laws. 

One of these is well described in the case of Crandall v. Nevada, 
f> Wall. 35. It is said to be the right of the citizens of this great coun¬ 
try, protected by implied guarantees of the Constitution, "to come 
to the seat of government to assert any claim he may have upon that 
government, to transact any business he may have with it. to seek 
its protection, to share its offices, to engage in administering its func¬ 
tions. He has the right of free access to its seaports, through which 
all operations of foreign commerce are conducted, to the sub- 
treasuries, and offices, and courts of justice in the several states." 
And quoting from the language of Chief Justice Taney in another 
case, it is said "that for all the great purposes for which the Federal 
government was established, we are one people, with one common 
country, wc are all citizens of the United States;" and it is. as such 
citizens, that their rights are supported in this Court in Crandall v. 
Nevada. 


In the early history of the organization of the government, its 
statesmen seem to have divided on the line which should separate 
the power of the national government from those of the state gov- 
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crnments, and though this line has never been very well defined in 
public opinion, such a division has continued from that day to this. 

The adoption of the first eleven amendments to the Constitution 
so soon after the original instrument was accepted, shows a prevail¬ 
ing sense of danger at that time from the Federal power. And it can¬ 
not be denied that such jealousy continued to exist with many 
patriotic men until the breaking out of the Civil War. It was then 
discovered that the true danger of the perpetuity of the Union was 
in the capacity of the state organizations to combine and concentrate 
all the powers of the state, and of contiguous states, for a determined 
resistance to the general government. 

Unquestionably, this has given great force to the argument, and 
added largely to the number, of those who believe in the necessity 
Of a strong national government. 

Hut, however pervading this sentiment, and however it may have 
contributed to the adoption of the amendments we have been con¬ 
sidering, we do not see in those amendments any purpose to destroy 
the main features of the general system. Under the pressure of all 
the excited feeling growing out of the war, our statesmen have still 
believed that the existence of the states with powers for domestic 
and local government, including the regulation of civil rights—the 
rights of person and property—was essential to the perfect working 
of our complex form of government, though they may have thought 
proper to impose additional limitations on the states, and to confer 
additional power on that of the nation. 


The judgments of the Supreme Court of Louisiana in these cases 
are affirmed. 

Mr. Justice Field (Mr. Chief Justice Chase and Justices Bradley 
and Swayne joining with him), dissenting. 


No one will deny the abstract justice which lies in the position of 
the plaintiffs . ..; and I shall endeavor to show that the position has 
some support in the fundamental law of the country. 

It is contended in justification for the act in question that it was 
adopted in the interest of the city, to promote its cleanliness and 
protect its health, and was the legitimate exercise of what is termed 
the police power of the state. That power undoubtedly extends to 
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all regulations affecting the health, good order, morals, peace, and 
safety of society, and is exercised on a great variety of subjects, and 
in almost numberless ways. All sorts of restrictions and burdens arc 
imposed under it, and when these are not in conflict with any consti¬ 
tutional prohibitions, or fundamental principles, they cannot be 
successfully assailed in a judicial tribunal. With this power of the 
state and its legitimate exercise I shall not differ from the majority 
of the Court. But under the pretense of prescribing a police regula¬ 
tion the state cannot be permitted to encroach upon any of the just 
rights of the citizens which the Constitution intended to secure 
against abridgement. 


What,... are the privileges and immunities which are secured 
against abridgement by state legislation?... 

... The immortal document which proclaimed the independence 
of the country declared as self-evident truths that the Creator had 
endowed all men “with certain inalienable rights, [and] that among 
these are life, liberty, and the pursuit of happiness.—[and] that to 
secure these rights, governments are instituted among men." 

...That [the Fourteenth] Amendment was intended to give 
practical effect to the declaration of 177ft of inalienable rights, rights 
which arc the gift of the Creator: which the law does not confer, but 
only recognizes. ... 


In all these cases [referring to several state and lower federal court 
decisions] there is a recognition of the equality of right among 
citizens in the pursuit of the ordinary avocations of life, and a 
ec aration that all grants of exclusive privileges, in contravention 
ot this equality, arc against common right, and void. 

This equality of right, with exemption from all disparaging and 
partial enactments, in the lawful pursuits of life, throughout the 
w me country. is the distinguishing privilege of citizens of the 
mted States. To them, everywhere, all pursuits, all professions, 
all avocations are open without other restrictions than such as are 
imposed equally upon all others of the same age, sex and conditions. 

c state may prescribe such regulations for every pursuit and call¬ 
ing of life as will promote the public health, secure the good order 
and advance the general prosperity of society, but when once pre- 
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scribed, the pursuit or calling must be free to be followed by every 
citizen who is within the conditions designated, and will conform 
to the regulations. This is the fundamental idea upon which our 
institutions rest, and unless adhered to in the legislation of the 
country our government will be a republic only in name.... That 
only is a free government, in the American sense of the term, under 
which the inalienable right of every citizen to pursue his happiness 
is unrestrained, except by just, equal, and impartial laws. 

[Dissenting opinions were also written by Justices Bradley and 
SWAYNE.] 

[With the Supreme Court’s restrictive interpretation of the privi¬ 
leges and immunities clause established, the opponents of state 
legislation in the economic realm then turned to the due process 
clause and found it a useful instrument which the high Court ap¬ 
peared willing to apply. It was not until 1935 that privileges and 
immunities underwent a brief revival. In Colgate v. Harvey, 296 
U.S. 404, the right to make loans across state lines was declared to 
be a privilege of United States citizenship and a Vermont tax on 
such out-of-state loans was struck down as a violation of the privi¬ 
leges and immunities clause of the Fourteenth Amendment. Justices 
Brandeis, Cardozo and Stone were in dissent, with Stone filing their 
opinion. 

[Said Justice Stone: "The novel application thus given to the 
clause, and the arguments to support it, leave one in doubt whether 
it is thought to preclude all differences of taxation ... of income, 
or only to forbid such inequality as is in some sense arbitrary and 
unreasonable. If the former, the clause becomes an inexhaustible- 
source of immunities, incalculable in their benefit to taxpayers 
and in their harm to local government, by imposing on the states 
the heavy burden of an exact equality of taxation whenever transac¬ 
tions across state lines may be involved. If the latter, it would seem 
to add nothing to the guarantee of the equal protection clause, whic 
extends to all 'persons,' including citizens of the United States. 

[In Hague v. C. I. O., 307 U.S. 496 (i 939 )> two of . the i ustices ' 
Roberts and Black, urged that the right to discuss national legisla¬ 
tion should be declared a privilege derived from national citizen¬ 
ship. Again Stone disagreed, stressing that freedom of speech was 
not to be confined by subject matter or citizenship. The following 
year, Colgate v. Harvey was expressly overruled in Madden v. 
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Kentucky , 309 U.S. 83 (1940). Only Roberts, now joined by Me- 
Reynolds, continued to argue for a rebirth of privileges and im- 
munitics. 

[In the case of the California Anti-Okie law, however, a minority 
of four Justices, while concurring in the result reached by the major¬ 
ity on interstate commerce grounds, contended that the law ran 
afoul of the privileges and immunities clause and should have been 
voided for that reason. Two separate concurring opinions presented 
this argument, one by Justice Douglas, joined in by Murphy and 
Black, and the other by Justice Jackson. The facts of the case and 
parts of the majority opinion have been presented in connection 
with the discussion of the commerce clause. iuj>ra, p. 261. Extracts 
from the concurring opinions follow.) 


EDWARDS v. CALIFORNIA 
314 U.S. 160(1941) 

Mr. Justice Douglas, concurring. 

I express no view on whether or not the statute here in question 
runs afoul of Art. I, Sec. 8 of the Constitution granting to Congress 
the power "to regulate Commerce with foreign Nations, and among 
the several States." But I am of the opinion that the right of persons 
to move freely from state to state occupies a more protected posi¬ 
tion in our constitutional system than does the movement of cattle, 
fruit, steel and coal across state lines. While the opinion of the Court 
expresses no view on that subject. I deem it appropriate to indicate 
the reach of the constitutional question which is present. 

The right to move freely from state to state is an incident of 
national citizenship, protected by the privileges and immunities 
c ause of the Fourteenth Amendment against state interference.... 
Now it is apparent that this right is not specifically granted by the 
onstitution. Yet before the Fourteenth Amendment it was recog¬ 
nized as a right fundamental to the national character of our Federal 
government. It was so decided in 1867 in Crandall v. Nevada , 6 Wall. 
35. In that case this Court struck down a Nevada tax "upon every 
person leaving the state" by common carrier. Mr. Justice Miller 
writing for the Court held that the right to move freely throughout 
the nation was a right of national citizenship. That the right was 
implied did not make it any the less "guaranteed" by the Constitu¬ 
tion. ... To be sure, he emphasized that the Nevada statute would 
o struct the right of a citizen to travel to the seat of his national 
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government or its offices throughout the country. . . . But there is 
not a slued of evidence in the record of the Crandall case that the 
persons there involved were en route on any such mission any more 
than it appears in the present case that Duncan entered California 
to interview some federal agency. The point which Mr. Justice 
Miller made was merely in illustration of the damage and havoc 
which would ensue if the states had the power to prevent the free 

movement of citizens from one state to another- 

So, when the Fourteenth Amendment was adopted in 1868 it had 
been squarely and authoritatively settled that the right to move 
freely from state to state was a right of national citizenship. As such 
it was protected by the privileges and immunities clause of the 
Fourteenth Amendment against state interference. Slaughter House 
Cases, 16 Wall. 36. 


Mr. Justice Jackson, concurring. 

I concur in the result reached by the Court, and I agree that the 
g 1 ounds of its decision are permissible ones under applicable author¬ 
ities. But the migrations of a human being, of whom it is charged 
that he possesses nothing that can be sold and has no wherewithal 
to buy, do not fit easily into my notions as to what is commerce. To 
hold that the measure of his rights is the commerce clause is likely 
to result eventually either in distorting the commercial law or in 
denaturing human rights. I turn, therefore, away from principles 
by which commerce is regulated to that clause of the Constitution 
by virtue of which Duncan is a citizen of the United States and 
which forbids any state to abridge his privileges and immunities 
as such. 


This Court should,... hold squarely that it is a privilege o 
citizenship of the United States, protected from state abridgement, 
to enter any state of the Union, either for temporary sojourn or for 
the establishment of permanent residence therein and for gaining 
the resultant citizenship thereof. If national citizenship means less 
than this, it means nothing. 


The right of the citizen 


to migrate from state to state which, I 
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agree with Mr. Justice Douglas, is shown by our precedents to be 
one of national citizenship, is not, however, an unlimited one. In 
addition to being subject to all constitutional limitations imposed 
by the federal government, such citizen is subjec t to some control 
by state governments. He may not, if a fugitive from justice, claim 
freedom to migrate unmolested, nor may lie endanger others by 
carrying contagion about. These causes, and perhaps others that 
do not occur to me now, warrant any public authority in stopping 
a man where it finds him and arresting his progress across a state 
line quite as much as from place to place within the state. 

It is here that we meet the real crux of this case. Does "indigence” 
as defined by the application of the California statute constitute 
a basis for restricting the freedom of a citizen, as crime or contagion 
warrant its restriction? We should say now. and in no uncertain 
terms, that a man s mere properly status, without more, cannot be 
used by a state to test, qualify, or limit his rights as a citizen of the 
United States. ‘Indigence” in itself is neither a source of rights 
nor a basis for denying them. The mere state of being without funds 
is a neutral fact—constitutionally an irrelevance, like race, creed, 
or color. ... 

Any measure which would divide our citizenry on the basis of 
property into one class free to move from state to state and another 
class that is poverty-bound to the place where it has suffered mis- 
lortune is not only at war with the habit and custom by which our 
country has expanded, but is also a short-sighted blow at the secur¬ 
ity of property itself. Property can have no more dangerous, even 
if unwitting, enemy than one who would make its possession a pre¬ 
text for unequal or exclusive civil rights. Where those rights arc 
derived from national citizenship no state may impose such a test, 
and whether the Congress could do so we are not called upon to 
inquire. 

3 . THE RISE AND DECLINE OF SUBSTANTIVE 
DUE PROCESS 

DAVIDSON v. NEW ORLEANS 
96U.S. 97 (1878) 

[A Louisiana statute authorized the city of New Orleans to make 
assessments against real estate in the city, for draining swamp lands 
within certain areas. Various parcels belonging to the estate of John 
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Davidson were assessed for approximately $50,000. Upon failure 
to receive payment the city sought a court order which was refused. 
The state supreme court, however, reversed. Then Mrs. Davidson, 
the widow and executrix of the estate, carried the case to the 
Supreme Court of the United States, urging that the assessment and 
court order enforcing it constituted a denial of due process of law 
under the Fourteenth Amendment. 

[The case illustrates and contrasts the procedural and substantive 
approaches, respectively, to the concept of due process of law.] 

Mr. Justice Miller delivered the opinion of the Court- 

It is easy to see that when the great barons of England wrung 
from King John, at the point of the sword, the concession that 
neither their lives nor their property should be disposed of by the 
crown, except as provided by the law of the land, they meant by "law 
of the land" the ancient and customary laws of the English people, 
or laws enacted by the Parliament of which those barons were a con¬ 
trolling element. It was not in their minds, therefore, to protect 
themselves against the enactment of laws by the Parliament of Eng¬ 
land. But when, in the year of grace 1866, there is placed in the 
Constitution of the United States a declaration that "no State shall 
deprive any person of life, liberty, or property without due process 
of law," can a State make anything due process of law which, by its 
own legislation, it chooses to declare such? To affirm this is to hold 
that the prohibition to the States is of no avail, or has no applica¬ 
tion where the invasion of private rights is effected under the forms 
of State legislation.... 

A most exhaustive judicial inquiry into the meaning of the 
words "due process of law,” as found in the Fifth Amendment, 
resulted in the unanimous decision of this Court, that they do not 
necessarily imply a regular proceeding in a court of justice, or after 
the manner of such courts. Murray’s Lessee v. Hoboken Land 

Improvement Co., 12 How. 272.... . 

It is not a little remarkable, that while this provision has been 1 
the Constitution of the United States, as a restraint upon the author- 
ity of the Federal government, for nearly a century, and win e, 
during all that time, the manner in which the powers of that gov^ 
ernment have been exercised has been watched with jealousy, an 
subjected to the most rigid criticism in all its branches, this specia 
limitation upon its powers has rarely been invoked in the judici 
forum or the more enlarged theatre of public discussion. But w 
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it has been a part of the Constitution, as a restraint upon the power 
of the States, only a very few years, the docket of this Court is 
crowded with cases in which we are asked to hold that state courts 
and state legislatures have deprived their own citizens of life, liberty, 
or property without due process of law. There is here abundant 
evidence that there exists some strange misconception of the scope 
of this provision as found in the Fourteenth Amendment. In fact, it 
would seem, from the character of many of the cases before us, and 
the arguments made in them, that the clause under consideration 
is looked upon as a means of bringing to the test of the decision of 
this Court the abstract opinions of every unsuccessful litigant in a 
state court of the justice of the decision against him, and of the 
merits of the legislation on which such a decision may be founded. 
If, therefore, it were possible to define what it is for a State to de¬ 
prive a person of life, liberty, or property without due process of 
law, in terms which would cover every exercise of power thus 
forbidden to the State, and exclude those which are not. no more 
useful construction could be furnished by this or any other court 
to any part of the fundamental law. 

But, apart from the risk of a failure to give any definition which 
would be at once perspicuous, comprehensive, and satisfactory, 
there is a wisdom, we think, in the ascertaining of the intent and 
application of such an important phrase in the Federal Constitu¬ 
tion, by the gradual process of judicial inclusion and exclusion, as 
the cases presented for decision shall require, with the reasoning 
on which such decisions may be founded. This Court is, after an 
experience of nearly a century, still engaged in defining the obliga¬ 
tion of contracts, the regulation of commerce, and other powers 
conferred on the Federal government, or limitations imposed upon 
the States. 

As contributing, to some extent, to this mode of determining 
what class of cases do not fall within its provision, we lay down the 
following proposition, as applicable to the case before it:— 

That whenever by the laws of a State, or by state authority, a 
tax, assessment, servitude, or other burden is imposed upon property 
for the public use, whether it be for the whole State or of some 
more limited portion of the community, and those laws provide 
for a mode of confirming or contesting the charge thus imposed, 
in the ordinary courts of justice, with such notice to the person, or 
such proceeding in regard to the property as is appropriate to the 
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nature ol the ease, the judgment in such proceedings cannot be said 
to deprive the owner of his property without due process of law, 
however obnoxious it may be to other objections. 

It may violate some provision of the state constitution against 
unequal taxation; but the Federal Constitution imposes no restraint 
on the States in that regard. ... It may possibly violate some of those 
principles of general constitutional law, of which we could take juris¬ 
diction if we were sitting in review of a Circuit Court of the United 
States. . . . But however this may be, or under whatever other clause 
of the Federal Constitution we may review the case, it is not possible 
to hold that a party has, without due process of law, been deprived 
of his property, when, as regards the issues affecting it, he has, by the 
laws of the State, a fair trial in a court of justice, according to the 
modes of proceeding applicable to such a case. ... 

This proposition covers the present case. Before the assessment 
could be collected, or become effectual, the statute required that the 
tableau of assessments should be filed in the proper District Court 
of the State; the personal service of notice, with reasonable time to 
object, should be served on all owners who were known and within 
reach of process, and due advertisement made as to those who were 
unknown, or could not be found. This was complied with; and the 
party complaining here appeared, and had a full and fair hearing in 
the court of the first instance, and afterwards in the Supreme Court 
[of the state]. If this be not due process of law, then the words can 
have no definite meaning as used in the Constitution. 

Affirmed. 

Mr. Justice Bradley. In the conclusion and general tenor of the 
opinion just read, I concur. But I think it narrows the scope ol 
inquiry as to what is due process of law more than it should do. 

It seems to me that private property may be taken by a State with¬ 
out due process of law in other ways than by mere direct enactment, 
or the want of a judicial proceeding.. .. The exceptions noted imply 
that the nature and cause of the taking are proper to be considered. 

.. . I think, therefore, we are entitled, under the Fourteenth Amend¬ 
ment, not only to see that there is some process of law, but “due 
process of law,” provided by the state law when a citizen is deprived 
of his property; and that, in judging what is "due process of law, 
respect must be had to the cause and object of the taking, whether 
under the taxing power, the power of eminent domain, or the power 




THE FOURTEENTH AMENDMENT: DUE PROCESS V. WISE POLICY 

of assessment for local improvements, or none of these: and il louncl 
to be suitable or admissible in this special case, it will be adjudged 
to be "due process of law;" but if found to be arbitrary, oppressive, 
and unjust, it may be declared to be not "due process of law." Such 
an examination may be made without interfering with that large 
discretion which every legislative power has of making wide modifica¬ 
tions in the forms of procedure in each case, according as the laws, 
habits, customs, and preferences of the people of the particular State 
may require. 


ALLCEYER v. LOUISIANA 
165 U.S. 578(1897) 

[A Louisiana statute prescribed a fine of $1000 for any person who 
"does any act in this State to effect, for himself or for another, insur¬ 
ance on property, then in this State, in any marine insurance com¬ 
pany which has not complied in all respects with the laws of this 
State." Defendant, Allgeyer, insured some marine cargo, to be shipped 
from New Orleans, with a New York firm which had not qualified 
under Louisiana law. When ihe defendant mailed a notice under 
the policy to the New York insurance company he was fined in ac- 
cordance with the statute.] 

Mr. Justice Peckham delivered the opinion of the Court... . 


In this case the only act which it is claimed was a violation of the 
statute in question consisted in sending the letter through the mail 
notifying the company of the property to be covered by the policy 
already delivered. We have, then, a contract which it is conceded was 
made outside and beyond the limits of the jurisdiction of the State 
o Louisiana, being made and to be performed within the State of 
ew where the premiums were to be paid, and losses, if any, 

a justed. The letter of notification did not constitute a contract made 
or entered into within the State of Louisiana. It was but the per- 
ormance of an act rendered necessary by the provisions of the con¬ 
tract already made between the parties outside of the State. It was a 
mere notification that the contract already in existence would attach 
to t at particular property. In any event, the contract was made in 
ew York, outside the jurisdiction of Louisiana, even though the 

policy was not to attach to the particular property until the notifica¬ 
tion was sent. 
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It is natural that the state court should have remarked that there 
is in this "statute an apparent interference with the liberty of de¬ 
fendants in restricting their rights to place insurance on property of 
their own whenever and in what company they desired." Such inter¬ 
ference is not only apparent, but it is real, and we do not think that 
it is justified for the purpose of upholding what the State says is its 
policy with regard to foreign insurance companies which had not 
complied with the laws of the State for doing business within its 
limits. In this case the company did no business within the State, and 
the contracts were not therein made. 

The supreme court of Louisiana says that the act of writing within 
that State the letter of notification was an act therein done to effect 
an insurance on property then in the State, in a marine insurance 
company which had not complied with its laws, and such act was 
therefore prohibited by the statute. As so construed, we think the 
statute is a violation of the fourteenth amendment of the federal 
Constitution, in that it deprives the defendants of their liberty with¬ 
out due process of law. The statute which forbids such act does not 
become due process of law. because it is inconsistent with the provi¬ 
sions of the Constitution of the Union. The "liberty" mentioned in 
that amendment means, not only the right of the citizen to be free 
from the mere physical restraint of his person, as by incarceration, 
but the term is deemed to embrace the right of the citizen to be free 
in the enjoyment of all his faculties; to be free to use them in all 
lawful ways; to live and work where he will; to earn his livelihood by 
any lawful calling; to pursue any livelihood or avocation; and for that 
purpose to enter into all contracts which may be proper, necessary, 
and essential to his carrying out to a successful conclusion the pur¬ 
poses above mentioned. 

It was said by Mr. Justice Bradley, in Butchers ’ Union Slaughter- 
House Co. v. Crescent City Live-Stock Landing Co., in U.S. 74 • 
at page 762,... in the course of his concurring opinion in that case, 
that "the right to follow any of the common occupations of life is an 
inalienable right. It was formulated as such under the phrase pursuit 
of happiness’ in the Declaration of Independence, which commence 
with the fundamental proposition that ‘all men are created equa , 
that they are endowed by their Creator with certain inaliena 
rights; that among these are life, liberty, and the pursuit of.happi¬ 
ness.’ This right is a large ingredient in the civil liberty of the cmzen. 
Again, on page 764 of 111 U.S.,... the learned justice said: I no 
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that the liberty of pursuit—the right to follow any of the ordinary 
callings of life—is one of the privileges of a citizen of the United 

States.” And again, on page 765 of 111 U.S.: “But if it does not 

abridge the privileges and immunities of a citizen of the United States 
to prohibit him from pursuing his chosen calling, and giving to others 
the exclusive right of pursuing it, it certainly docs deprive him (to a 
certain extent) of his liberty: for it takes from him the freedom of 
adopting and following the pursuit which he prefers, which, as 
already intimated, is a material part of the liberty of the citizen.” 
It is true that these remarks were made in regard to questions of 
monopoly, but they well describe the rights which are covered by the 
word "liberty.” as contained in the fourteenth amendment. 

Again in Powell v. Pennsylvania , 127 U.S. 678_ Mr. Justice 

Harlan, in stating the opinion of the Court, said: "The main prop¬ 
osition advanced by the defendant is that his enjoyment upon terms 
of equality with all others in similar circumstances of the privilege 
of pursuing an ordinary calling or trade, and of acquiring, holding, 
and selling property, is an essential part of his rights of liberty and 
property, as guaranteed by the fourteenth amendment. The Court 
assents to this general proposition as embodying a sound principle 
of constitutional law.” It was there held, however, that the legisla¬ 
tion under consideration in that case did not violate any of the con¬ 
stitutional rights of the plaintiff in error. 

I he foregoing extracts have been made for the purpose of showing 
what general definitions have been given in regard to the meaning 
of the word "liberty” as used in the amendment, but we do not intend 
to hold that in no such case can the State exercise its police power. 
When and how far such power may be legitimately exercised with 
regard to these subjects must be left for determination to each case as 
it arises. ... 

In the privilege of pursuing an ordinary calling or trade, and of 
acquiring, holding, and selling property, must be embraced the 
right to make all proper contracts in relation thereto; and although 
it may be conceded that this right to contract in relation to persons 
or property or to do business within the jurisdiction of the State may 
be regulated, and sometimes prohibited, when the contracts or busi¬ 
ness conflict with the policy of the State as contained in its statutes, 
yet the power does not and cannot extend to prohibiting a citizen 
from making contracts of the nature involved in this case outside 
of the limits and jurisdiction of the State, and which are also to be 
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performed outside of such jurisdiction; nor can the State legally 
prohibit its citizens from doing such an act as writing this letter of 
notification, even though the property which is the subject of the 
insurance may at the time when such insurance attaches be within 
the limits of the State. The mere fact that a citizen may be within the 
limits of a particular State does not prevent It is making a contract 
outside its limits while he himself remains within it. . .. The giving 
of the notice is a mere collateral matter. It is not the contract itself, 
but is an act performed pursuant to a valid contract. . . . 

LOCHNER v. NEW YORK 
198 U.S. 45 (1905) 

[A New York state statute limited employment in bakeries to ten- 
hour days or sixty-hour weeks. The state court upheld the act.] 

Mr. Justice Peckham .. . delivered the opinion of the Court.. .. 

The statute necessarily interferes with the right of contract be¬ 
tween the employer and employes, concerning the number of hours 
in which the latter may labor in the bakery of the employer. The 
general right to make a contract in relation to his business is part of 
the liberty of the individual protected by the Fourteenth Amendment 
of the Federal Constitution. Allgeycr v. Louisiana, 165 U.S. 578. 

The State . .. has power to prevent the individual from making 
certain kinds of contracts, and in regard to them the Federal Con¬ 
stitution offers no protection. If the contract be one which the 
State, in the legitimate exercise of its police power, has the right 
to prohibit, it is not prevented from prohibiting it by the Fourteenth 
Amendment. Contracts in violation of a statute, either of the Federal 
or State government, or a contract to let one's property for immoral 
purposes, or to do any other unlawful act, could obtain no protection 
from the Federal Constitution, as coming under the liberty of per¬ 
son or of free contract. Therefore, when the State, by its legislature, 
in the assumed exercise of its police powers, has passed an act which 
seriously limits the right to labor or the right of contract in regard 
to their means of livelihood between persons who are sui juris (both 
employer and employe), it becomes of great importance to determine 
which shall prevail—the right of the individual to labor for such time 
as he may choose, or the right of the State to prevent the individual 
from laboring or from entering into contract to labor, beyond a cer¬ 
tain time prescribed by the State. 

This Court has recognized the existence and upheld the exercise 
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of the police powers of the States in many cases which might fairly 
be considered as border ones, and it has. in the course of its deter¬ 
mination of questions regarding the asserted invalidity of such sta¬ 
tutes. on the ground of their violation of the rights secured by the 
Federal Constitution, been guided by rules of a very liberal nature, 
the application of which has resulted, in numerous instances, in 
upholding the validity of state statutes thus assailed.. .. 


It must, of course, be conceded that there is a limit to the valid 
exercise of the police power by the State. There is no dispute con¬ 
cerning this general proposition. Otherwise the Fourteenth Amend¬ 
ment would have no efficacy and the legislatures of the States would 
have unbounded power, and it would be enough to say that any piece 
of legislation was enacted to conserve the morals, the health or the 
safety of the people; such legislation would be valid, no matter how 
absolutely without foundation the claim might be. The claim of the 
police power would be a mere pretext—become another and elusive 
name for the supreme sovereignty of the State to be exercised free 
from constitutional restraint. This is not contended for. In every 
case that comes before this Court, therefore, where legislation ol this 
character is concerned and where the protection of the f ederal Con¬ 
stitution is sought, the question necessarily arises: Is this a lair, reason¬ 
able and appropriate exercise of the police power of the State, or is it 
an unreasonable and arbitrary interference with the right of the 
individual to his personal liberty or to enter into those contracts in 
relation to labor which may seem to him appropriate or necessary 
for the support of himself and his family. Of course the liberty of 
contract relating to labor includes both parlies to it. The one has as 
much right to purchase as the other to sell labor. 

This is not a question of substituting the judgment of the Court 
for that of the legislature. If the act be within the power of the State 
it is valid, although the judgment of the Court might be totally op¬ 
posed to the enactment of such a law. But the question would still 
remain: Is it within the police power of the State? and that question 
must be answered by the Court. 

The question whether this act is valid as a labor law, pure and 
simple, may be dismissed in a few words. There is no reasonable 
ground for interfering with the liberty of person or the right of free 
contract, by determining the hours of labor, in the occupation of a 
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baker. . .. The law must be upheld, if at all, as a law pertaining to 
the health of the individual engaged in the occupation of a baker. 
Clean and wholesome bread does not depend upon whether the baker 
works but ten hours per day or only sixty hours a week. The limita¬ 
tion of the hours of labor does not come within the police power on 
that ground. 


We think the limit of the police power has been reached and 
passed in this case. There is, in our judgment, no reasonable founda¬ 
tion for holding this to be necessary or appropriate as a health law 
to safeguard the public health or the health of the individuals who 
are following the trade of a baker. If this statute be valid, and if, 
therefore, a proper case is made out in which to deny the right of 
an individual, sui juris, as employer or employe to make contracts 
for the labor of the latter under the protection of the provisions of 
the Federal Constitution, there would seem to be no length to which 
legislation of this nature might not go.... 

We think that there can be no fair doubt that the trade of a baker, 
in and of itself, is not an unhealthy one to that degree which would 
authorize the legislature to interfere with the right to labor, and with 
the right of free contract on the part of the individual, either as 
employer or employe. In looking through statistics regarding all 
trades and occupations, it may be true that the trade of a baker does 
not appear to be as healthy as some other trades, and is also vastly 
more healthy than still others. To the common understanding the 
trade of a baker has never been regarded as an unhealthy one. Very 
likely physicians would not recommend the exercise of that or of 
any other trade as a remedy for ill health.... It might be safely 
affirmed that almost all occupations more or less affect the health. . . . 
But are we all, on that account, at the mercy of legislative majori¬ 
ties? ... 

Statutes of the nature of that under review, limiting the hours in 
which grown and intelligent men may labor to earn their living, are 
mere meddlesome interferences with the rights of the individual, and 
they are not saved from condemnation by the claim that they are 
passed in the exercise of the police power and upon the subject of the 
health of the individual whose rights are interfered with, unless there 
be some fair ground, reasonable in and of itself, to say that there is 
material danger to the public health or to the health of the em- 
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ployes, if the hours of labor are not curtailed. If this be not clearly 
the case the individuals, whose rights are thus made the subject of 
legislative interference, are under the protection of the Federal Con¬ 
stitution regarding their liberty of contract as well as of person; and 
the legislature of the State has no power to limit their right as pro¬ 
posed in this statute. .. . 

It is impossible for us to shut our eyes to the fact that many of the 
laws of this character, while passed under what is claimed to be the 
police power for the purpose of protecting the public health or wel¬ 
fare, are, in reality, passed from other motives. We are justified in 
saying so when, from the character of the law and the subject upon 
which it legislates, it is apparent that the public health or welfare 
bears but the most remote relation to the law. The purpose of a 
statute must be determined from the natural and legal effect of the 
language employed; and whether it is or is not repugnant to the 
Constitution of the United States must be determined from the nat¬ 
ural effect of such statutes when put into operation, and not from 
their proclaimed purpose.... 

Judgment reversed. 

Mr. Justice Harlan, with whom Mr. Justice White and Mr. Jus¬ 
tice Day concurred, dissenting- 

I find it impossible, in view of common experience, to say that 
there is here no real or substantial relation between the means em¬ 
ployed by the State and the end sought to be accomplished by its 
legislation.... 

Wc judicially know that the question of the number of hours dur¬ 
ing which a workman should continuously labor has been, for a 
long period, and is yet, a subject of serious consideration among 
civilized peoples, and by those having special knowledge of the laws 
of health.... What is the true ground for the State to take between 
legitimate protection, by legislation, of the public health and liberty 
of contract is not a question easily solved, nor one in respect of which 
there is or can be absolute certainty. There are very few, if any, 
questions in political economy about which entire certainty may be 
predicated. ... 

I do not stop to consider whether any particular view of this eco¬ 
nomic question presents the sounder theory. What the precise facts 
are it may be difficult to say. It is enough for the determination of 
this case, and it is enough for this Court to know, that the question 
is one about which there is room for debate and for an honest differ- 
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ence of opinion. There are many reasons of a weighty, substantial 
character, based upon the experience of mankind, in support of the 
theory that, all things considered, more than ten hours steady work 
each day, from week to week, in a bakery or confectionary establish¬ 
ment, may endanger the health and shorten the lives of the workmen, 
thereby diminishing their physical and mental capacity to serve the 
State and to provide for those dependent upon them. 

If such reasons exist that ought to be the end of this case, for the 
State is not amenable to the judiciary, in respect of its legislative 
enactments, unless such enactments are plainly, palpably, beyond all 
question, inconsistent with the Constitution of the United States... . 

Mr. Justice Holmes, dissenting. ... 

This case is decided upon an economic theory which a large part 
of the country does not entertain. If it were a question whether I 
agreed with that theory, I should desire to study it further and long 
before making up my mind. But I do not conceive that to be my 
duty, because I strongly believe that my agreement or disagreement 
has nothing to do with the right of a majority to embody their opin¬ 
ions in law. It is settled by various decisions of this Court that state 
constitutions and state laws may regulate life in many ways which 
we as legislators might think as injudicious or if you will as tyran¬ 
nical as this, and which equally with this interfere with the liberty 
to contract. Sundays laws and usury laws are ancient examples. A 
more modern one is the prohibition of lotteries. The liberty of the 
citizen to do as he likes so long as he does not interfere with the 
liberty of others to do the same, which has been a shibboleth for 
some well-known writers, is interfered with by school laws, by the 
Post Office, by every state or municipal institution which takes his 
money for purposes thought desirable, whether he likes it or not. 

The Fourteenth Amendment does not enact Mr. Herbert Spen¬ 
cer’s Social Statics _United States and state statutes and decisions 

cutting down the liberty to contract by way of combination are fa¬ 
miliar to this Court. ...Two years ago we upheld the prohibition 
of sales of stock on margins or for future delivery in the constitution 

of California_The decision sustaining an eight-houf law for 

minors is still recent.... Some of these laws embody convictions or 
prejudices which judges are likely to share. Some may not. But a con¬ 
stitution is not intended to embody a particular economic theory, 
whether of paternalism and the organic relation of the citizen to the 
State or of laissez faire. It is made for people of fundamentally differ- 
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ing views, and the accident of our finding certain opinions natural 
and familiar or novel and even shocking ought not to conclude our 
judgment upon the question whether statutes embodying them con¬ 
flict with the Constitution of the United States. 

General propositions do not decide concrete cases. The decision 
will depend on a judgment or intuition more subtle than any articu¬ 
late major premise. But I think that the proposition just stated, if it 
is accepted, will carry us far toward the end. Every opinion tends to 
become a law. I think that the word “liberty” in the Fourteenth 
Amendment is perverted when it is held to prevent the natural out¬ 
come of a dominant opinion, unless it can be said that a rational 
and fair man necessarily would admit that the statute proposed would 
infringe fundamental principles as they have been understood by 
the traditions of our people and our law. It does not need research 
to show that no such sweeping condemnation can be passed upon 
the statute before us. A reasonable man might think it a proper meas¬ 
ure on the score of health. Men whom I certainly could not pronounce 
unreasonable would uphold it as a first instalment of a general regula¬ 
tion of the hours of work. Whether in the latter aspect it would be 
open to the charge of inequality I think it unnecessary to discuss. 

MEYER v. NEBRASKA 
2f>2 U.S. 390 (1923) 

[Meyer was convicted of a violation of a Nebraska statute of 1919, 
which prohibited the teaching of any language other than English in 
the first eight grades of the secondary schools.] 

Mr. Justice McReynolds delivered the opinion of the Court. . . . 

The problem for our determination is whether the statute as con¬ 
strued and applied unreasonably infringes the liberty guaranteed to 
the plaintiff in error by the Fourteenth Amendment. . .. 

While this Court has not attempted to define with exactness the 
liberty thus guaranteed, the term has received much consideration 
and some of the included things have been definitely stated. Without 
doubt, it denotes not merely freedom from bodily restraint but also 
the right of the individual to contract, to engage in any of the com¬ 
mon occupations of life, to acquire useful knowledge, to marry, estab¬ 
lish a home and bring up children, to worship God according to the 
dictates of his own conscience, and generally to enjoy those privileges 
long recognized at common law as essential to the orderly pursuit 
of happiness bv free nu»n. ...The established doctrine is that this 
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liberty may not be interfered with, under the guise of protecting the 
public interest, by legislative action which is arbitrary or without 
reasonable relation to some purpose within the competency of the 
State to effect. Determination by the legislature of what constitutes 
proper exercise of police power is not final or conclusive but is sub¬ 
ject to supervision by the courts. Lawton v. Steele , 152 U.S. 133, 137. 

The American people have always regarded education and acquisi¬ 
tion of knowledge as matters of supreme importance which should 
be diligently promoted. The [Northwest] Ordinance of 1787 declares, 
“Religion, morality, and knowledge being necessary to good govern¬ 
ment and the happiness of mankind, schools and the means of educa¬ 
tion shall forever be encouraged.” Corresponding to the right of 
control, it is the natural duty of the parent to give his children educa¬ 
tion suitable to their station in life; and nearly all the States, includ¬ 
ing Nebraska, enforce this obligation by compulsory laws. 

Practically, education of the young is only possible in schools con¬ 
ducted by especially qualified persons who devote themselves thereto. 
The calling always has been regarded as useful and honorable, essen¬ 
tial, indeed, to the public welfare. Mere knowledge of the German 
language cannot reasonably be regarded as harmful. Heretofore it 
has been commonly looked upon as helpful and desirable. Plaintiff 
in error taught this language in school as part of his occupation. His 
right thus to teach and the right of parents to engage him so to 
instruct their children, we think, are within the liberty of the 
Amendment. 

The challenged statute forbids the teaching in school of any sub¬ 
ject except in English; also the teaching of any other language until 
the pupil has attained and successfully passed the eighth grade, which 
is not usually accomplished before the age of twelve. The Supreme 
Court of the State has held that “the so-called ancient or dead lan¬ 
guages” are not “within the spirit or the purpose of the act." .. . 
Latin, Greek, Hebrew are not proscribed; but German, French, 
Spanish, Italian and every other alien speech are within the ban. 
Evidently the legislature has attempted materially to interfere with 
the calling of modern language teachers, with the opportunities of 
pupils to acquire knowledge, and with the power of parents to control 
the education of their own. 

It is said the purpose of the legislation was to promote civic devel¬ 
opment by inhibiting training and education of the immature in 
foreign tongues and ideals before they could learn English and 
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acquire American ideals; and “that the English language should be 
and become the mother tongue of all children reared in this State.” 
It is also affirmed that the foreign born population is very large, that 
certain communities commonly use foreign words, follow foreign 
leaders, move in a foreign atmosphere, and that the children are 
thereby hindered from becoming citizens of the most useful type and 
the public safety is imperiled. 

That the State may do much, go very far, indeed, in order to im¬ 
prove the equality of its citizens, physically, mentally and morally, is 
clear; but the individual has certain fundamental rights which must 
be respected. The protection of the Constitution extends to all, to 
those who speak other languages as well as those born with English 
on the tongue. Perhaps it would be highly advantageous if all had 
ready understanding of our ordinary speech, but this cannot be 
coerced by methods which conflict with the Constitution—a desirable 
end cannot be promoted by prohibited means... . 

The desire of the legislature to foster a homogeneous people with 
American ideals prepared readily to understand current discussions 
of civic matters is easy to appreciate. Unfortunate experiences during 
the late war and aversion toward every characteristic of truculent 
adversaries were certainly enough to quicken that aspiration. But the 
means adopted, we think, exceed the limitations upon the power of 
the State and conflict with rights assured to plaintiff in error. The 
interference is plain enough and no adequate reason therefor in 
time of peace and domestic tranquility has been shown.. . . 

The judgment of the court below must be reversed and the cause 
remanded for further proceedings not inconsistent with this opinion. 

Reversed. 

Mr. Justice Holmes, dissenting: 

We all agree, I take it, that it is desirable that all citizens of the 
United States should speak a common tongue, and therefore that the 
end aimed at by the statute is a lawful and proper one. The only 
question is whether the means adopted deprive teachers of the liberty 
secured to them by the Fourteenth Amendment. It is with hesitation 
and unwillingness that I differ from my brethren with regard to a 
law like this but I cannot bring my mind to believe that in some 
circumstances, and circumstances it is said existing in Nebraska, the 
statute might not be regarded as a reasonable or even necessary 
method of reaching the desired result.... I think I appreciate the 
objection to the law but it appears to me to present a question upon 
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which men reasonably might differ and therefore I am unable to 
say that the Constitution of the United States prevents the experi¬ 
ment being tried.... 

Mr. Justice Sutherland concurs in this opinion. 

WEST COAST HOTEL CO. v. PARRISH 
300U.S. 379 (' 937 ) 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

This case presents the question of the constitutional validity of 
the minimum wage law of the State of Washington. 

The Act, entitled ‘‘Minimum Wages for Women," authorizes the 
fixing of minimum wages for women and minors... .It provides: 

"Section 1. The welfare of the State of Washington demands that 
women and minors be protected from conditions of labor which have 
a pernicious effect on their health and morals. The State of Wash¬ 
ington, therefore, exercising herein its police and sovereign power 
declares that inadequate wages and unsanitary conditions of labor 
exert such pernicious effect. 

"Sec. 2. It shall be unlawful to employ women or minors in any 
industry or occupation within the State of Washington under condi¬ 
tions of labor detrimental to their health or morals; and it shall be 
unlawful to employ women workers in any industry within the State 
of Washington at wages which are not adequate for their maintenance. 

"Sec. 3. There is hereby created, a commission to be known as the 
‘Industrial Welfare Commission’ for the State of Washington, to 
establish such standards of wages and conditions of labor for women 
and minors employed within the State of Washington, as shall be 
held hereunder to be reasonable and not detrimental to health and 
morals, and which shall be sufficient for the decent maintenance of 
women.” 

Further provisions required the Commission to ascertain the 
wages and conditions of labor of women and minors within the State. 
Public hearings were to be held. If after investigation the Commis¬ 
sion found that in any occupation, trade or industry the wages paid 
to women were "inadequate to supply them necessary cost of living 
and to maintain the workers in health,” the Commission was empow¬ 
ered to call a conference of representatives of employers and em¬ 
ployees together with disinterested persons representing the public. 
The conference was to recommend to the Commission, on its request, 
an estimate of a minimum wage adequate for the purpose above 
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stated, and on the approval of such a recommendation it became the 
duty of the Commission to issue an obligatory order fixing minimum 
wages. Any such order might be reopened and the question recon¬ 
sidered with the aid of the former conference or a new one. Special 
licenses were authorized for the employment of women who were 
physically defective or crippled by age or otherwise.” and also for 
apprentices, at less than the prescribed minimum wage. 


The appellant [West Coast Hotel Co.] conducts a hotel. The 
appellee Elsie Parrish was employed as a chambermaid and (with 
her husband) brought this suit to recover the difference between the 
wages paid her and the minimum wage fixed pursuant to the state 
law. The minimum wage was $14.50 per week of 48 hours. The 
appellant challenged the act as repugnant to the due process clause of 
the Fourteenth Amendment of the Constitution of the United States. 
The Supreme Court of the State, reversing the trial court, sustained 

the statute and directed judgment for the plaintiffs_The case is 

here on appeal. 

The appellant relies upon the decision of this Court in Adkins v. 
Children's Hospital, 2G1 U.S. 525. which held invalid the District 
of Columbia Minimum Wage Act which was attacked under the due 
process clause of the Fifth Amendment_ 

The recent case of Morehead v. New York ex rel. Tipaldo, 298 
U.S. 587 [1936], came here on certiorari to the New York court which 
had held the New York minimum wage act for women to be 
invalid- 

We think that the question [of the continued validity of the Adkins 
ruling] which was not deemed to be open in the Morehead case is 
open and is necessarily presented here. The Supreme Court of Wash¬ 
ington has upheld the minimum wage statute of that State. It has 
decided that the statute is a reasonable exercise of the police power 
of the State. In reaching that conclusion the state court has invoked 
principles long established by this Court in the application of the 
Fourteenth Amendment. The state court has refused to regard the 
decision in the Adkins case as determinative and has pointed to our 
decisions both before and since that case as justifying its position. 
We are of the opinion that this ruling of the state court demands on 
our part a reexamination of the Adkins case. The importance of the 
question, in which many States having similar laws are concerned. 
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the close division by which the decision in the Adkins case was 
reached, and the economic conditions which have supervened, and 
in ihe light of which the reasonableness of the exercise of the pro¬ 
tective power of the State must be considered, make it not only 
appropriate, but we think imperative, that in deciding the present 
case the subject should receive fresh consideration. 


[The Court here summarizes the decisions on the subject.] 


The principle which must control our decision is not in doubt. 
The constitutional provision invoked is the due process clause of the 
Fourteenth Amendment governing the States, as the due process 
clause invoked in the Adkins case governed Congress. In each case the 
violation alleged by those attacking minimum wage regulation for 
women is deprivation of freedom of contract. What is this freedom? 
The Constitution does not speak of freedom of contract. It speaks of 
liberty and prohibits the deprivation of liberty without due process of 
law. In prohibiting that deprivation the Constitution docs not recog¬ 
nize an absolute and uncontrollable liberty. Liberty in each of its 
phases has its history and connotation. But the liberty safeguarded is 
liberty in a social organization which requires the protection of law 
against the evils which menace the health, safety, morals and welfare 
of the people. Liberty under the Constitution is thus necessarily sub¬ 
ject to the restraints of due process, and regulation which is reason¬ 
able in relation to its subject and is adopted in the interests of the 
community is due process. 

This essential limitation of liberty in general governs freedom of 
contract in particular. ... 

This power under the Constitution to restrict freedom of contract 
has had many illustrations. That it may be exercised in the public 
interest with respect to contracts between employer and employee is 
undeniable.... 

The point that has been strongly stressed that adult employees 
should be deemed competent to make their own contracts was de¬ 
cisively met nearly forty years ago in Holden v. Hardy [169 U.S. 366, 
involving a Utah statute limiting employment in underground mines 
and smelters to eight hours a day], where we pointed out the inequal¬ 
ity in the footing of the parties. We said (Id., 397): 
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“The legislature has also recognized the fact, which the experience 
of legislators in many States has corroborated, that the proprietors of 
these establishments and their operatives do not stand upon an equal¬ 
ity, and that their interests are. to a certain extent, conflicting. The 
former naturally desire to obtain as much labor as possible from 
their employes, while the latter are often induced by the fear of dis¬ 
charge to conform to regulations which their judgment, fairly exer¬ 
cised, would pronounce to be detrimental to their health or strength. 
In other words, the proprietors lay down the rules and the laborers 
are practically constrained to obey them. In such cases self-interest is 
often an unsafe guide, and the legislature may properly interpose its 
authority.” ... 

It is manifest that this established principle is peculiarly appli¬ 
cable in relation to the employment of women in whose protection 
the State has a special interest. That phase of the subject received 
elaborate consideration in Muller v. Oregon (1908), 208 U.S. 412, 
where the constitutional authority of the State to limit the working 
hours of women was sustained.... 

This array of precedents and the principles they applied were 
thought by the dissenting justices in the Adkins case to demand that 
the minimum wage statute be sustained. The validity of the distinc¬ 
tion made by the Court between a minimum wage and a maximum 
of hours in limiting liberty of contract was especially challenged. 
261 U.S., p. 564. That challenge persists and is without any satisfac¬ 
tory answer. .. . 

One of the points which was pressed by the Court in supporting 
its ruling in the Adkins case was that the standard set up by the Dis¬ 
trict of Columbia Act did not take appropriate account of the value 
of the services rendered. In the Morehead case, the minority thought 
that the New York Statute had met that point in its definition of a 
fair wage” and that it accordingly presented a distinguishable fea¬ 
ture which the Court could recognize within the limits which the 
Morehead petition for certiorari was deemed to present. The Court, 
however, did not take that view and the New York Act was held to be 
essentially the same as that for the District of Columbia. The statute 
now before us is like the latter, but we are unable to conclude that 
in its minimum wage requirement the State has passed beyond the 
boundary of its broad protective power. 

[The Court cites from the dissenting opinions of Justice Holmes 
and of Chief Justice Taft in the Adkins case.] 
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We think that the views thus expressed are sound and that the 
decision in the Adkins case was a departure from the true application 
of the principles governing the regulation by the State of the rela¬ 
tion of employer and employed. Those principles have been reen¬ 
forced by our subsequent decisions.... 

With full recognition of the earnestness and vigor which charac¬ 
terize the prevailing opinion in the Adkins case, we find it impossible 
to reconcile that ruling with these well-considered declarations. What 
can be closer to the public interest than the health of women and 
their protection from unscrupulous and overreaching employers? 
And if the protection of women is a legitimate end of the exercise 
of state power, how can it be said that the requirement of the pay¬ 
ment of a minimum wage fairly fixed in order to meet the very 
necessities of existence is not an admissible means to that end? I he 
legislature of the State was clearly entitled to consider the situation 
of women in employment, the fact that they arc in the class receiving 
the least pay. that their bargaining power is relatively weak, and that 
they are the ready victims of those who would take advantage of their 
necessitous circumstances. The legislature was entitled to adopt 
measures to reduce the evils of the “sweating system," the exploiting 
of workers at wages so low as to be insufficient to meet the bare cost 
of living thus making their very helplessness the occasion of a most 
injurious competition. The legislature had the right to consider that 
its minimum wage requirements would be an important aid in carry¬ 
ing out its policy of protection. The adoption of similar requirements 
by many States evidences a deepseated conviction both as to the pres¬ 
ence of the evil and as to the means adapted to check it. Legislative 
response to that conviction cannot be regarded as arbitrary or capri¬ 
cious and that is all we have to decide. Even if the wisdom of the 
policy be regarded as debatable and its effects uncertain, still the 
legislature is entitled to its judgment. 

There is an additional and compelling consideration which recent 
economic experience has brought into a strong light. The exploita¬ 
tion of a class of workers who are in an unequal position with respect 
to bargaining power and arc thus relatively defenceless against the 
denial of a living wage is not only detrimental to their health and 
well being but casts a direct burden for their support upon the com¬ 
munity. What these workers lose in wages the taxpayers are called 
upon to pay. The bare cost of living must be met. We may take judi¬ 
cial notice of the unparalleled demands for relief which arose during 
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ihe recent period of depression and still continue to an alarming 
extent despite the degree of economic recovery which has been 
achieved. It is unnecessary to cite official statistics to establish what is 
of common knowledge through the length and breadth of the land. 
While in the instant case no factual brief has been presented, there 
is no reason to doubt that the State of Washington has encountered 
the same social problem that is present elsewhere. The community 
is not bound to provide what is in effect a subsidy for unconscionable 
employers. The community may direct its law-making power to cor¬ 
rect the abuse which springs from their selfish disregard of the public 
interest. The argument that the legislation in question constitutes an 
arbitrary discrimination, because it does not extend to men, is un¬ 
availing. This Court has frequently held that the legislative authority, 
acting within its proper field, is not bound to extend its regulation 
to all cases which it might possibly reach. The legislature ‘ is free to 
recognize degrees of harm and it may confine its restrictions to those 
classes of cases where the need is deemed to be clearest.'* If “the law 
presumably hits the evil where it is most felt, it is not to be over¬ 
thrown because there are other instances to which it might have been 
applied." There is no "doctrinaire requirement" that the legislation 
should be couched in all embracing terms.... This familiar principle 
has repeatedly been applied to legislation which singles out women, 
and particular classes of women, in the exercise of the State's protec¬ 
tive power.... Their relative need in the presence of the evil, no 
less than the existence of the evil itself, is a matter for the legisla¬ 
tive judgment. 

Our conclusion is that the case of Adkim v. Children’s Hospital, 
supra, should be, and it is, overruled. The judgment of the Supreme 
Court of the State of Washington is affirmed. 

Mr. Justice Sutherland [dissenting). 

Mr. Justice Van Devanter, Mr. Justice McReynolds, Mr. Justice 
Butler and I think the judgment of the court below should be 
reversed. 

The principles and authorities relied upon to sustain the judg¬ 
ment, were considered in Adkins v. Children’s Hospital, 2G1 U.S. 525. 
and Morehead v. New York ex rel. Tipaldo, 298 U.S. 587; and their 
lack of application to cases like the one in hand was pointed out. 

A sufficient answer to all that is now said will be found in the opin¬ 
ions of the Court in those cases. Nevertheless, in the circumstances, 
it seems well to restate our reasons and conclusions. 
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Under our form of government, where the written Constitution, 
by its own terms, is the supreme law, some agency, of necessity, must 
have the power to say the final word as to the validity of a statute 
assailed as unconstitutional. The Constitution makes it clear that 
the power has been intrusted to this Court when the question arises 
in a controversy within its jurisdiction; and so long as the power 
remains there, its exercise cannot be avoided without betrayal of 
the trust. 

It has been pointed out many times, as in the Adkins case, that 
this judicial duty is one of gravity and delicacy; and that rational 
doubts must be resolved in favor of the constitutionality of the 
statute. But whose doubts, and by whom resolved? Undoubtedly it 
is the duty of a member of the Court, in the process of reaching a 
right conclusion, to give due weight to the opposing views of his 
associates; but in the end. the question which he must answer is not 
whether such views seem sound to those who entertain them, but 
whether they convince him that the statute is constitutional or en¬ 
gender in his mind a rational doubt upon that issue. The oath which 
lie takes as a judge is not a composite oath, but an individual one. And 
in passing upon the validity of a statute, he discharges a duty im¬ 
posed upon him, which cannot be consummated justly by an auto¬ 
matic acceptance of the views of others which have neither convinced, 
nor created a reasonable doubt in, his mind. If upon a question so 
important he thus surrender his deliberate judgment, he stands for¬ 
sworn. He cannot subordinate his convictions to that extent and 
keep faith with his oath or retain his judicial and moral independence. 

The suggestion that the only check upon the exercise of the judi¬ 
cial power, when properly invoked, to declare a constitutional right 
superior to an unconstitutional statute is the judge s own faculty of 
self-restraint, is both ill considered and mischievous. Self-restraint 
belongs in the domain of will and not of judgment. The check upon 
the judge is that imposed by his oath of office, by the Constitution 
and by his own conscientious and informed convictions; and since 
he has the duty to make up his own mind and adjudge accordingly, 
it is hard to see how there could be any other restraint. This Court 
acts as a unit. It cannot act in any other way; and the majority 
(whether a bare majority or a majority of all but one of its mem¬ 
bers) , therefore, establishes the controlling rule as the decision ot 
the Court, binding, so long as it remains unchanged, equally upon 
those who disagree and upon those who subscribe to it. Otherwise, 
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orderly administration of justice would cease. Bill it is the right of 
those in the minority to disagree, and sometimes, in matters of grave 
importance, their imperative duty to voice their disagreement at 
such length as the occasion demands—always, ol course, in terms 
which, however forceful, do not offend the proprieties or impugn 
the good faith ol those who think otherwise. 

It is urged that the question involved should now receive fresh 
consideration, among other reasons, because of "the economic con¬ 
ditions which have supervenedbut the meaning ol the Constitu¬ 
tion does not change with the ebb and flow ol economic events. We 
frequently are told in more general words that the Constitution 
must be construed in the light of the present. If by that it is meant 
that the Constitution is made up of living words that apply to every 
new condition which they include, the statement is quite true. But to 
say, if that be intended, that the words ol the Constitution mean 
today what they did not mean when written—that is, that they do 
not apply to a situation now to which they would have applied then— 
is to rob that instrument of the essential element which continues 
it in force as the people have made it until they, and not their official 
agents, have made it otherwise.... 

The judicial function is that of interpretation: it does not include 
the power of amendment tinder the guise of interpretation. To miss 
the point of difference between the two is to miss all that the phrase 
“supreme law of the land" stands for and to convert what was in¬ 
tended as inescapable and enduring mandates into mere moral 
reflections. 

If the Constitution, intelligently and reasonably construed in the 
light of these principles, stands in the way of desirable legislation, the 
blame must rest upon that instrument, and not upon the Court for 
enforcing it according to its terms. The remedy in that situation— 
and the only true remedy—is to amend the Constitution. .. . 

The Adkins case dealt with an act of Congress which had passed 
the scrutiny both of the legislative and executive branches of the 
government. We recognized that thereby these departments had 
affirmed the validity of the statute, and properly declared that their 
determination must be given great weight, but we then concluded, 
after thorough consideration, that their view could not be sustained. 
We think it not inappropriate now to add a word on that subject 
before coming to the question immediately under review. 

The people by their Constitution created three separate, distinct. 
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independent and coequal departments of government. The govern¬ 
mental structure rests, and was intended to rest, not upon any one 
or upon any two, but upon all three of these fundamental pillars. It 
seems unnecessary to repeat, what so often has been said, that the 
powers of these departments are different and are to be exercised 
independently. The differences clearly and definitely appear iq the 
Constitution. Each of the departments is an agent of its creator; and 
one department is not and cannot be the agent of another. Each is 
answerable to its creator for what it docs, and not to another agent. 
The view, therefore, of the Executive and of Congress that an act is 
constitutional is persuasive in a high degree; but it is not controlling. 

Coming, then, to a consideration of the Washington statute, it 
first is to be observed that it is in every substantial respect identical 
with the statute involved in the Adkins case. Such vices as existed in 
the latter are present in the former. And if the Adkins case was prop¬ 
erly decided, as we who join in this opinion think it was, it neces¬ 
sarily follows that the Washington statute is invalid. 

An appeal to the principle that the legislature is free to recognize 
degrees of harm and confine its restrictions accordingly, is but to 
beg the question, which is—since the contractual rights of men and 
women arc the same, does the legislation here involved, by restricting 
only the rights of women to make contracts as to wages, create an 
arbitrary discrimination? We think it docs. Difference of sex affords 
no reasonable ground for making a restriction applicable to the 
wage contracts of all working women from which like contracts of 
all working men are left free. Certainly a suggestion that the bar¬ 
gaining ability of the average woman is not equal to that of the aver¬ 
age man would lack substance. The ability to make a fair bargain, 
as everyone knows, docs not depend upon sex. 

4. DUE PROCESS AND PRICES 

BUSINESS AFFECTED WITH A PUBLIC INTEREST 17 

Prices perform important functions under any economic system. 
It is difficult to conceive of the successful operation of a predomi¬ 
nantly private enterprise system unless the entrepreneur is permitted 
to determine his own price policies. There is a sound basis for pro- 


1T From Henrv Rottschaefer. The Constitution and Socio-Economic Change. Ann 
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of the author and the publishers. 
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tecting his power to do so if the purpose is to maintain that system. 
He was exercising it over a much larger area of economic activities 
than today when the validity of governmental price control came be¬ 
fore the Court for the first time. The demand for it originated with 
the consumers who objected to what were charged to be exorbitant 
prices. The major problem from Munn v. Illinois in 1877 to Neb bid 
v. New York in 193-1concerned the fixing of maximum prices. The 
former of these decided that due process was not violated by a state 
statute regulating the price of grain elevation at commercial centers. 
The majority of the Court based its decision in part upon analogies 
found in the common law under which those who devoted their prop¬ 
erty to the public use subjected it thereby to public regulation requir¬ 
ing them to "take but reasonable toll." Such property was said to be 
affected with a public interest. As the policy was extended to addi¬ 
tional businesses, the test was reformulated so as to subject to this 
form of control businesses affected with such an interest. This re¬ 
moved any implications that it was limited to cases in which the reg¬ 
ulated subject was the use of property. A long series of decisions left 
it uncertain just how a business affected with a public interest was to 
be distinguished from one not so affected. The giant of a legal 
monopoly or other special privileges, the possession of a monopoly in 
fact, the existence of excessive competition among consumers and 
that the commodity or service belonged to the class of necessities, were 
all invoked to support the conclusion that a particular business had 
become affected with a public interest. 19 These reduced somewhat the 
vagueness of that expression, but still left sufficient room for dif¬ 
ferences of judicial opinion to render doubtful the validity of any 
extension of the field of government price control. There were situa¬ 
tions in which it was sustained solely for the purpose of protecting a 
limited group from oppression and extortion by unscrupulous per¬ 
sons. No attempt was made to subsume these cases under the "affecta¬ 
tion with a public interest" category. The usual form of price control 
has been that in which a government agency has fixed the price. 
Some legislation has merely required sellers or buyers to maintain 
in every locality in which they sell or buy a commodity the price 
maintained therefor in another locality except for differences due 
to variations in transportation costs to or from such localities. These 
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See Che IVolff Packing Company case, infra. 
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had been sustained only when justifiable as a means for combatting 
monopoly. Prior to 1933 there were quite a number of economic 
activities subject to governmental price control of one form or an¬ 
other. The due process clauses had prevented their application to 
others. The fixing of maximum, or maximum and minimum, prices 
was still considered to be valid in exceptional cases only. The princi¬ 
ples developed to define those exceptions were looked upon as quite 
different from those applicable to other forms of regulation. 

This was the situation when the Nebbia Case was decided in 1934- 
It involved the validity under the due process clause of the Four¬ 
teenth Amendment of a New York statute so far as it permitted 
fixing a minimum retail price for milk. The basic assumption under¬ 
lying the attack was that governmental price-fixing could not validly 
be applied to a business not affected with a public interest as that 
concept had been defined by prior decisions. The Court's majority 
admitted that the dairy industry was not a public utility in the 
accepted sense of that term, and that the factors usually relied upon 
to put a business into the class of these affected with a public interest 
were absent. That which the majority admitted was the basis of the 
minority's condemnation of the statute. The majority in effect re¬ 
jected price control by the due process clauses which had been 
gradually developed during a period of more than fifty years. Its 
general ideas are redefined. "The statement that one has dedicated 
his property to a public use" is stated to be "merely another way of 
saying that if one embarks in a business which public interest de¬ 
mands shall be regulated, he must know regulation will ensue." The 
definition of the phrase "affected with a public interest" is revised 
out of existence. It is stated that it "can. in the nature of things, 
mean no more than that an industry, for adequate reasons, is sub¬ 
ject to control for the public good." The validity of price control was 
made to depend wholly upon the reasonableness of the legislative 
judgment that it was an appropriate means for remedying what it 
was free to regard as an evil or obstacle to the public welfare. This 
would permit it whenever the "economic maladjustment is one of 
price.” Such was the situation of the dairy industry in New York 
when this legislation was enacted. The provision sustained was but 
one part of a general policy of protecting the dairy industry by rais¬ 
ing the prices of its products. Though the majority attempted to 
relate it to the welfare of the consumers, the statute s principal pur 
pose was to maintain the prices paid the producers.... 
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MUNN v. ILLINOIS 
94 U.S. 113 (>877) 

Mr. Chief Justice Waite delivered the opinion of the Court. 

The question to be determined in this case is whether the general 
assembly of Illinois can. under the limitations upon the legislative 
powers of the States imposed by the Constitution of the United 
States, fix by law the maximum of charges for the storage of grain in 
warehouses at Chicago and other places in the State ... “in which 
grain is stored in bulk, and in which the grain of different owners is 
mixed together, or in which grain is stored in such a manner that 
the identity of different lots or parcels cannot be accurately 
preserved.” 

It is claimed that such a law is repugnant— 

1. To that part of sect. 8. art. I. of the Constitution of the United 
States which confers upon Congress the power “to regulate commerce 
with foreign nations and among the several States:” 

2. To that part of sect. 9 of the same article, which provides that 
“no preference shall be given by any regulation of commerce or 
revenue to the ports of one State over those of another;” and 

3. To that part of amendment 14 which ordains that no State shall 
“deprive any person of life, liberty, or property, without due process 
of law. nor deny to any person within its jurisdiction the equal pro¬ 
tection of the laws.” 

We will consider the last of these objections first.... 

The Constitution contains no definition of the word “deprive,” as 
used in the Fourteenth Amendment. To determine its signification, 
therefore, it is necessary to ascertain the effect which usage has given 
it, when employed in the same or a like connection. 

While this provision of the amendment is new in the Constitution 
of the United States, as a limitation upon the powers of the States, 
it is old as a principle of civilized government. It is found in Magna 
Charta, and, in substance if not in form, in nearly or quite all the 
constitutions that have been from time to time adopted by the several 
States of the Union. By the Fifth Amendment, it was introduced into 
the Constitution of the United States as a limitation upon the powers 
of the national government, and by the Fourteenth, as a guaranty 
against any encroachments upon an acknowledged right of citizen¬ 
ship by the legislatures of the States. 

When the people of the United Colonies separated from Great 
Britain, they changed the form, but not the substance, of their 
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government. They retained for the purposes of government all the 
powers of the British Parliament, and through their State constitu¬ 
tions, or other forms of social compact, undertook to give practical 
effect to such as they deemed necessary for the common good and 
the security of life and property. All the powers which they retained 
they committed to their respective States, unless in express terms or 
by implications reserved to themselves. Subsequently, when it was 
found necessary to establish a national government for national pur¬ 
poses, a part of the powers of the States and of the people of the 
States was granted to the United States and the people of the United 
States. This grant operated as a further limitation upon the powers 
of the States, so that now the governments of the States possess all 
the powers of the Parliament of England, except such as have been 
delegated to the United States or reserved by the people. The reser¬ 
vations by the people are shown in the prohibitions of the consti¬ 
tutions. 

When one becomes a member of society, he necessarily parts with 
some rights or privileges which, as an individual not affected by 
his relations to others, he might retain. “A body politic/' as aptly 
defined in the preamble of the Constitution of Massachusetts, “is a 
social compact by which the whole people covenants with each 
citizen, and each citizen with the whole people, that all shall be 
governed by certain laws for the common good.” This does not con¬ 
fer power upon the whole people to control rights which are purely 
and exclusively private, . .. but it does authorize the establishment 
of laws requiring each citizen to so conduct himself, and so use his 
own property, as not unnecessarily to injure another. This is the 
very essence of government. .. . From this source come the police 
powers, which, as was said by Mr. Chief Justice Taney in the License 
Cases, 5 How. 583, "are nothing more or less than the powers of 
government inherent in every sovereignty,. . . that is to say,... the 
power to govern men and things.” Under these powers the govern¬ 
ment regulates the conduct of its citizens one towards another, and 
the manner in which each shall use his own property, when such 
regulation becomes necessary for the public good. In their exercise 
it has been customary in England from time immemorial, and in 
this country from its first colonization, to regulate ferries, common 
carriers, hackmen, bakers, millers, wharfingers, innkeepers, &c., and 
in so doing to fix a maximum of charge to be made for services 
rendered, accommodations furnished, and articles sold. To this day. 
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statutes arc to be found in many of the States upon some or all these 
subjects; and we think it has never yet been successfully contended 
that such legislation came within any of the constitutional pro¬ 
hibitions against interference with private property. With the Fifth 
Amendment in force. Congress in 1820, conferred power upon the 
city of Washington “to regulate ... the rates of wharfage at private 
wharves,.. . the sweeping of chimneys, and to fix the rates of fees 
therefor, ... and the weight and quality of bread," 3 Stat. 587. 
sect. 7; and, in 1838, “to make all necessary regulations respecting 
hackney carriages and the rates of fare of the same, and the rates 
of hauling by cartmen. wagoners, carmen, and draymen, and the 
rates of commission of auctioneers,” 9 id. 224. sect. 2. 

From this it is apparent that, down to the time of the adoption of 
the Fourteenth Amendment, it was not supposed that statutes 
regulating the use. or even the price of the use, of private property 
necessarily deprived an owner of his property without due process 
of law. Under some circumstances they may, but not under all. The 
amendment docs not change the law in this particular: it simply 
prevents the States from doing that which will operate as such a 
deprivation. 

This brings us to inquire as to the principles upon which this 
power of regulation rests, in order that we may determine what is 
within and what is without its operative effect. Looking, then, to 
the common law, from whence came the right which the Constitu¬ 
tion protects, we find that when private property is "affected with 
a public interest, it ceases to be juris privati only." This was said 
by Lord Chief Justice Hale more than two hundred years ago, in 
his treatise De Portibus Maris, 1 Harg. Law Tracts, 78, and has been 
accepted without objection as an essential element in the law of 
property ever since. Property does become clothed with a public 
interest when used in a manner to make it of public consequence, 
and affect the community at large. When, therefore, one devotes his 
property to a use in which the public has an interest, he, in effect, 
grants to the public an interest in that use, and must submit to be 
controlled by the public for the common good, to the extent of the 
interest he has thus created. He may withdraw his grant by discon¬ 
tinuing the use; but, so long as he maintains the use, he must submit 
to the control.... 

From the same source comes the power to regulate the charges of 
common carriers, which was done in England as long ago as the 
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third year of the reign of William and Mary, and continued until 
within a comparatively recent period. And in the first statute we 
find the following suggestive preamble, to wit: — 

"And whereas divers wagoners and other carriers, by combination 
amongst themselves, have raised the prices of carriage of goods in 
many places to excessive rates, to the great injury of the trade: Be 
it, therefore, enacted,” 8cc. 3 W. & M. c. 12, §24; 3 Stat. at Large 
(Great Britain), 481. 

Common carriers exercise a sort of public office, and have duties 
to perform in which the public is interested. Their business is, there¬ 
fore, “affected with a public interest." within the meaning of the 
doctrine which Lord Hale has so forcibly stated. 

But we need not go further. Enough has already been said to show 
that, when private property is devoted to a public use, it is subject 
to public regulation. It remains only to ascertain whether the ware¬ 
houses of these plaintiffs in error, and the business which is carried 
on there, come within the operation of this principle. 

For this purpose we accept as true the statements of fact contained 
in the elaborate brief of one of the counsel of the plaintiffs in error. 
From these it appears that “the great producing region of the West 
and Northwest sends its grain by water and rail to Chicago, where 
the greater part of it is shipped by vessel for transportation to the 
seaboard by the Great Lakes, and some of it is forwarded by railway 

to the Eastern ports-Vessels, to some extent, are loaded in the 

Chicago harbor, and sailed through the St. Lawrence directly to 
Europe. . . . The quantity [of grain] received in Chicago has made 
it the greatest grain market in the world. This business has created 
a demand for means by which the immense quantity of grain can be 
handled or stored, and these have been found in grain warehouses, 
which are commonly called elevators, because the grain is elevated 
from the boat or car, by machinery operated by steam, into the bins 
prepared for its reception, and elevated from the bins, by a like 

process, into the vessel or car which is to carry it on-In this way 

the trade in grain is carried on by the inhabitants of seven or eight 
of the great States of the West with four or five of the States lying on 
the sea shore, and forms the largest part of interstate commerce in 
these States. The grain warehouses or elevators in Chicago are im¬ 
mense structures, holding from 300,000 to 1,000,000 bushels at one 
time, according to size. They are divided into bins of large capacity 
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and great strength.... They are located with the l iver harhor on one 
side and the railway tracks on the other: and the grain is run through 
them from car to vessel, or boat to car. as may be demanded in the 
course of business. It has been found impossible to preserve each 
owner s grain separate, and this has given rise to a system ol inspec¬ 
tion and grading, by which the grain of different owners is mixed, 
and receipts issued for the number of bushels which are negotiable, 
and redeemable in like kind. u|x>n demand. This mode of conduct¬ 
ing the business was inaugurated more than twenty years ago. and 
has grown to immense proportions. The railways have found it im¬ 
practicable to own such elevators, and public policy lorbids the 
transaction of such business by the carrier: the ownership has. there¬ 
fore. been by private individuals, who have embarked their capital 
and devoted their industry to such business as a private pursuit." 

In this connection it must also be borne in mind that, although 
in 1874 there were in Chicago fourteen warehouses adapted to this 
particular business, and owned by about thirty persons, nine busi¬ 
ness firms controlled them, and that the prices charged and received 
for storage were such "as have been from year to year agreed upon 
and established by the different elevators or warehouses in the city 
of Chicago, and which rates have been annually published in one 
or more newspapers printed in said city, in the month of January 
in each year, as the established rates for the year then next ensuing 
such publication." Thus it is apparent that all the elevating facilities 
through which these vast productions "of seven or eight great States 
of the West" must pass on the way "to four or five of the States on 
the sea-shore" may be a "virtual" monopoly. 

Under such circumstances it is difficult to see why. if the common 
carrier, or the miller, or the ferryman, or the innkeeper, or the 
wharfinger, or the baker, or the cartman, or the hackncy-coachman. 
pursues a public employment and exercises "a sort of public office." 
these plaintiffs in error do not. They stand, to use again the language 
of their counsel, in the very "gateway of commerce," and take toll 
from all who pass. Their business most certainly "tends to a com¬ 
mon charge, and is become a thing of public interest and use." 
Every bushel of grain for its passage "pays a toll, which is a common 
charge," and, therefore, according to Lord Hale, every such ware¬ 
houseman "ought to be under public regulation, viz., that he . . . take 
but reasonable toll.” Certainly, if any business can be clothed "with 
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a public interest and cease to be juris ftrivali only," this has been. 
It may not be made so by the operation of the Constitution of Illi¬ 
nois or this statute, but it is by the facts. . . . 

Neither is it a matter of any moment that no precedent can be 
found for a statute precisely like this. It is conceded that the busi¬ 
ness is one of recent origin, that its growth has been rapid, and it is 
already of great importance. And it must also be conceded that it 
is a business in which the whole public has a direct and positive 
interest. It presents, therefore, a case for the application of a long- 
known and well-established principle in social science, and this 
statute simply extends the law so as to meet this new development 
of commercial progress. There is no attempt to compel these owners 
to grant the public an interest in their property, but to declare their 
obligations, if they use it in this particular manner. 

It matters not in this case that these plaintiffs in error had built 
their warehouses and established their business before the regula¬ 
tions complained of were adopted. What they did was from the be¬ 
ginning subject to the power of the body politic to require them to 
conform to such regulations as might be established by the proper 
authorities for the common good. They entered upon their busi¬ 
ness and provided themselves with the means to carry it on subject 
to this condition. If they did not wish to submit themselves to such 
interference, they should not have clothed the public with an interest 
in their concerns. The same principle applies to them that does to 
the proprietor of a hackney-carriage, and as to him it has never been 
supposed that he was exempt from regulating statutes or ordinances 
because he had purchased his horses and carriage and established 
his business before the statute or the ordinance was adopted. . .. 

Judgment affirmed. 

Mr. Justice Field. I am compelled to dissent.... The principle 
upon which the opinion of the majority proceeds is. in my judg¬ 
ment, subversive of the rights of private property . . . and is in con¬ 
flict with the authorities cited in its support. 


The question presented ... is one of the greatest importance,— 
whether it is within the competency of a State to fix the compensa¬ 
tion which an individual may receive for the use of his own property 
in his private business, and for his services in connection with it. 
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... It would seem from its opinion that the Court holds that 
property loses something of its private character when employed in 
such a way as to be generally useful. The doctrine declared is that 
property "becomes clothed with a public interest when used in a 
manner to make it of public consequence, and affect the community 
at large:” and from such clothing the right of the legislature is de¬ 
duced to control the use of the property, and to determine the com¬ 
pensation which the owner may receive lor it. When Sir Matthew 
Hale, and the sages of the law in his day. spoke of property as affected 
by a public interest, and ceasing from that cause to be juris /nivali 
solely, that is. ceasing to be held merely in private right, they refer¬ 
red to property dedicated by the owner to public uses, or to property 
the use of which was granted by the government, or in connection 
with which special privileges were conferred. Unless the property 
was tlius dedicated, or some right bestowed by the government was 
held with the property ... the property was not affected by any pub¬ 
lic interest so as to be taken out of the category of property held in 
private right. But it is not in any such sense that the terms “clothing 
property with a public interest" are used in this case. From the 
nature of the business under consideration—the storage of grain— 
which, in any sense in which the words can be used, is a private 
business ... it is clear that the Court intended to declare that, when¬ 
ever one devotes his property to a business which is useful to the 
public,—"affects the community at large,”—the legislature can regu¬ 
late the compensation which the owner may receive for its use. and 
for his own services in connection with it. .. . The building used 
by the defendants was for the storage of gTain: in such storage, says 
the Court, the public has an interest: therefore the defendants, by 
devoting the building to that storage, have granted the public an 
interest in that use. and must submit to have their compensation 
regulated by the legislature. 

If this be sound law, ... all property and all business in the State 

are held at the mercy of a majority of its legislature-The public 

is interested in the manufacture of cotton, woolen, and silken fab¬ 
rics, in the construction of machinery, in the printing and publica¬ 
tion of books and periodicals, and in the making of utensils of every 
variety, useful and ornamental: indeed there is hardly an enterprise 
or business engaging the attention and labor of any considerable 
portion of the community, in which the public has not an interest 
in the sense in which that term is used by the Court in this opinion; 
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and the doctrine which allows the legislature to interfere with and 
regulate the charges which the owners of property thus employed 
shall make for its use, that is. the rates at which all these different 
kinds of business shall be carried on. has never before been asserted, 
so lar as I am aware, by any judicial tribunal in the United States. 

It is true that the legislation which secures to all protection in 
their rights, and the equal use and enjoyment of their property, 
embraces an almost infinite variety of subjects. Whatever affects 
the peace, good order, morals, and health of the community, comes 
within its scope; and every one must use and enjoy his property 
subject to the restrictions which such legislation imposes. What is 
termed the police power of the State, which, from the language 
often used respecting it. one would suppose to be an undefined and 
irresponsible element in government, can only interfere with the 
conduct of individuals in their intercourse with each other, and in 
the use of their property, so far as may be required to secure these 
objects. The compensation which the owners of property, not hav¬ 
ing any special rights or privileges from the government in con¬ 
nection with it, may demand for its use, or for their own services 
in union with it. forms no clement of consideration in prescribing 
regulations for that purpose. . . . 

There is nothing in the character of the business of the defend¬ 
ants as warehousemen which called for the interference complained 
of in this case. Their buildings are not nuisances; their occupation 
of receiving and storing grain infringes upon no rights of others, 
disturbs no neighborhood, infects not the air, and in no respect pre¬ 
vents others from using and enjoying their property as to them may 
seem best. The legislation in question is nothing less than a bold 
assertion of absolute power by the State to control at its discretion 
the property and business of the citizen, and fix the compensation 
he shall receive_The decision of the Court in this case gives un¬ 

restrained license to legislative will.... 

[Mr. Justice Strong concurred in this dissent.] 

WOLFF PACKING CO. v. COURT OF INDUSTRIAL 

RELATIONS 
262 U.S. 522 (1923) 

[The Industrial Court Act of Kansas (1920) declared a number 
of industrial enterprises to be affected with a public interest and 
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authorized a three-man court to fix wages and other terms for the 
conduct of these industries.] 

Mr. Chief Justice Taft delivered the opinion of the Court_ 

Businesses said to be clothed with a public interest justifying some 
public regulation may be divided into three classes: 

(1) Those which are carried on under the authority of a public 
grant of privileges which either expressly or impliedly imposes the 
affirmative duty of rendering a public service demanded by any 
member of the public. Such are the railroads, other common car¬ 
riers and public utilities. 

(2) Certain occupations, regarded as exceptional, the public inter¬ 
est attaching to which, recognized from earliest times, has survived 
the period of arbitrary laws by Parliament or Colonial legislatures 
for regulating all trades and callings. Such are those of the keepers 
of inns, cabs and grist mills. .. . 

(3) Businesses which though not public at their inception may 
be fairly said to have arisen to be such and have become subject 
in consequence to some government regulation. They have come 
to hold such a peculiar relation to the public that this is super¬ 
imposed upon them. In the language of the cases, the owner by 
devoting his business to the public use. in effect grants the public¬ 
an interest in that use and subjects himself to public regulation to 
the extent of that interest although the property continues to be¬ 
long to its private owner and to be entitled to protection accord¬ 
ingly. ... 

It is manifest from an examination of the cases cited under the 
third head that the mere declaration by a legislature that a business 
is affected with a public interest is not conclusive of the question 
whether its attempted regulation on that ground is justified. The 
circumstances of its alleged change from the status of a private busi¬ 
ness and its freedom from regulation into one in which the public 
have come to have an interest are always a subject of judicial in¬ 
quiry. ... 

It has never been supposed, since the adoption of the Constitu¬ 
tion. that the business of the butcher, or the baker, the tailor, the 
wood chopper, the mining operator or the miner was clothed with 
such a public interest that the price of his product or his wages could 
be fixed by State regulation. It is true that in the days of the early 
common law an omnipotent Parliament did regulate prices and 
wages as it chose, and occasionally a Colonial legislature sought 
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lo exercise the same power: but nowadays one does not devote one’s 
property or business to the public use or clothe it with a public 
interest merely because one makes commodities for, and sells to, 
the public in the common callings of which those above mentioned 
are instances. ... 

In nearly all the businesses included under the third head above, 
the thing which gave the public interest was the indispensable 
nature of the service and the exorbitant charges and arbitrary con¬ 
trol to which the public might be subjected without regulation_ 

It is very difficult under the cases to lay down a working rule 
by which readily to determine when a business has become “clothed 
with a public interest.’’ All business is subject to some kinds of 
public regulation: but when the public becomes so peculiarly de¬ 
pendent upon a particular business that one engaging therein sub¬ 
jects himself to a more intimate public regulation is only to be de¬ 
termined by the process of exclusion and inclusion and to gradual 
establishment of a line of distinction. We arc relieved from con¬ 
sidering and deciding definitely whether preparation of food should 
be put in the third class of quasi-public businesses, noted above, 
because even so, the valid regulation to which it might be subjected 
as such, could not include what this act attempts. 

To say that a business is clothed with a public interest, is not to 
determine what regulation may be permissible in view of the pri¬ 
vate rights of the owner. The extent to which an inn or a cab system 
may be regulated may differ widely from that allowable as to a rail¬ 
road or other common carrier. It is not a matter of legislative dis¬ 
cretion solely. It depends on the nature of the business, on the fea¬ 
ture which touches the public, and on the abuses reasonably to be 
feared. To say that a business is clothed with a public interest is 
not to import that the public may take over its entire management 
and run it at the expense of the owner. The extent to which regula¬ 
tion may reasonably go varies with different kinds of business. The 
regulation of rates to avoid monopoly is one thing. The regulation 
of wages is another. A business may be of such character that only 
the first is permissible, while another may involve such a possible 
danger of monopoly on the one hand, and such disaster from stop¬ 
page on the other, that both come within the public concern and 
power of regulation. 

If, as, in effect, contended by counsel for the State, the common 
callings are clothed with a public interest by a mere legislative dec- 
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laration, which necessarily authorizes full and comprehensive regu¬ 
lation within legislative discretion, there must be a revolution in 
the relation of government to general business. ... It will be im¬ 
possible to reconcile such result with the freedom of contract and 
of labor secured by the Fourteenth Amendment. ... 


We think the Industrial Court Act, in so far as it permits the 
fixing of wages in plaintiff in error s packing house, is in conflict 
with the Fourteenth Amendment and deprives it of its property 
and liberty of contract without due process of law. 

NEBBIA v. NEW YORK 
291 U.S. 502 (1934) 

Mr. Justice Roberts delivered the opinion of the Court. 

The Legislature of New York established by chapter 158 of the 
Laws of 1933, a Milk Control Board with power, among other 
things, to "fix ... minimum and maximum ... retail prices to be 
charged by ... stores to consumers for consumption off the premises 
where sold.*' Agriculture and Markets Law N. Y. (Consol. Laws. 
c - r, 9 ) § 3 1 2. The board fixed nine cents as the price to be charged 
by a store for a quart of milk. Nebbia, the proprietor of a grocery 
store in Rochester, sold two quarts and a 5-cent loaf of bread for 
18 cents; and was convicted for violating the board’s order. At his 
trial he asserted the statute and order contravene the equal pro¬ 
tection clause and the due process clause of the Fourteenth Amend¬ 
ment. and renewed the contention in successive appeals to the 
county court and the Court of Appeals. Both overruled his claim 
and affirmed the conviction. 

The question for decision is whether the Federal Constitution 
prohibits a state from so fixing the selling price of milk. We first 
inquire as to the occasion for the legislation and its history. 

During 1932 the prices received by farmers for milk were much 
below the cost of production. The decline in prices during 1931 
and 1932 was much greater than that of prices generally. The situa¬ 
tion of the families of dairy producers had become desperate and 
called for state aid similar to that afforded the unemployed, if con¬ 
ditions should not improve. 

On March 10, 1932, the senate and assembly resolved, "That 
a joint Legislative committee is hereby created ... to investigate 
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ilie causes of the decline of the price of milk to producers and 
the resultant effect of the low prices upon the dairy industry and 
the future supply of milk to the cities of the State; to investigate 
ihe cost of distribution of milk and its relation to prices paid to milk 
producers, to the end that the consumer may be assured of an ade¬ 
quate supply of milk at a reasonable price, both to producer and 
consumer.” . . . 

In part those conclusions [of the Committee] are: 


The fluid milk industry is affected by factors of instability pe¬ 
culiar to itself which call for special methods of control. Under the 
best practicable adjustment of supply to demand the industry must 
carry a surplus of about 20 per cent, because milk, an essential food, 
must be available as demanded by consumers every day in the year, 
and demand and supply vary from day to day and according to the 
season; but milk is perishable and cannot be stored. Close adjust¬ 
ment of supply to demand is hindered by several factors difficult to 
control. Thus surplus milk presents a serious problem, as the prices 
which can be realized for it are much less than those obtainable for 
milk sold for consumption in fluid form or as cream. A satisfactory 
stabilization of prices for fluid milk requires that the burden of 
surplus milk be shared equally by all producers and all distributors 
in the milk-shed. So long as the surplus burden is unequally dis¬ 
tributed the pressure to market surplus milk in fluid form will be 
a serious disturbing factor. The fact that the larger distributors 
And it necessary to carry large quantities of surplus milk, while the 
smaller distributors do not, leads to price-cutting and other forms 
of destructive competition. Smaller distributors, who take no re¬ 
sponsibility for the surplus, by purchasing their milk at the blended 
prices (i.e., an average between the price paid the producer for 
milk for sale as fluid milk, and the lower surplus milk price paid 
by the larger organizations) can undersell the larger distributors. 
Indulgence in this price-cutting often compels the larger dealer to 

cut the price to his own and the producer's detriment- 

The Legislature adopted chapter 158 as a method of correcting 
the evils, which the report of the committee showed could not be 
expected to right themselves through the ordinary play of the forces 
of supply and demand, owing to the peculiar and uncontrollable 
factors affecting the industry. ... 
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Section 312 (3) on which the prosecution in the present case is 
founded, provides: After the board shall have fixed prices to be 
charged or paid for milk in any form ... it shall be unlawful for 
a milk dealer to sell or buy or offer to sell or buy milk at any price 

less or more than such price-and no method or device shall be 

lawful whereby milk is bought or sold ... at a price less or more 
than such price. . . whether by any discount, or rebate, or free 
service, or advertising allowance, or a combined price for such 
milk together with another commodity or commodities, or service 
or services, which is less or more than the aggregate of the prices 
for the milk and the price or prices for such other commodity or 
commodities, or service or services, when sold or offered for sale 
separately or otherwise-" 


Second. The more serious question is whether in the light of the 
conditions disclosed, the enforcement of section 312 (3) denied the 
appellant the due process secured to him by the Fourteenth Amend¬ 
ment. 


The milk industry in New York has been the subject of long¬ 
standing and drastic regulation in the public interest. The legisla¬ 
tive investigation of 1932 was persuasive of the fact that for this 
and other reasons unrestricted competition aggravated existing evils 
and the normal law of supply and demand was insufficient to cor¬ 
rect maladjustments detrimental to the community. The inquiry 
disclosed destructive and demoralizing competitive conditions and 
unfair trade practices which resulted in retail price cutting and 
reduced the income of the farmer below the cost of production. 

•.. In the light of the facts the order [of the Milk Control Board] 
appears not to be unreasonable or arbitrary, or without relation to 
the purpose to prevent ruthless competition from destroying the 
wholesale price structure on which the farmer depends for his liveli¬ 
hood, and the community for an assured supply of milk. 

But we are told that because the law essays to control prices it 
denies due process. Notwithstanding the admitted power to cor¬ 
rect existing economic ills by appropriate regulation of business, 
even though an indirect result may be a restriction of the freedom 
of contract or a modification of charges for services or the price of 
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commodities, the appellant urges that direct fixation of prices is a 
type of regulation absolutely forbidden. His position is that the Four¬ 
teenth Amendment requires us to hold the challenged statute void 
for this reason alone. The argument runs that the public control 
ol rates or prices is per se unreasonable and unconstitutional, save 
as applied to businesses affected with a public interest; that a busi¬ 
ness so affected is one in which property is devoted to an enterprise 
of a sort which the public itself might appropriately undertake, or 
one whose owner relies on a public grant or franchise for the right 
10 conduct the business, or in which he is bound to serve all who 
apply: in short, such as is commonly called a public utility; or a 
business in its nature a monopoly. The milk industry, it is said, 
possesses none of these characteristics, and. therefore, not being af¬ 
fected with a public interest, its charges may not be controlled by 
the state. Upon the soundness of this contention the appellant's 
case against the statute depends. 

We may as well say at once that the dairy industry is not. in the 
accepted sense of the phrase, a public utility. We think the appel¬ 
lant is also right in asserting that there is in this case no suggestion 
of any monopoly or monopolistic practice. It goes without saying 
that those engaged in the business are in no way dependent upon 
public grants or franchises for the privilege of conducting their 
activities. But if. as must be conceded, the industry is subject to 
regulation in the public interest, what constitutional principle 
bars the state from correcting existing maladjustments by legisla¬ 
tion touching prices? We think there is no such principle. The due 
process clause makes no mention of sales or of prices any more than 
it speaks of business or contracts or buildings or other incidents 
of property. The thought seems nevertheless to have persisted that 
there is something peculiarly sacrosanct about the price one may 
charge for what he makes or sells, and that, however able to regu¬ 
late other elements of manufacture or trade, with incidental effect 
upon price, the state is incapable of directly controlling the price 
itself. This view was negatived many years ago. Alunn v. Illinois, 
94 U.S. 113. 


The touchstone of public interest in any business, its practices 
and charges, clearly is not the enjoyment of any franchise from the 
state, Alunn v. Illinois, supra .... 
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Many other decisions show that the private character of a busi¬ 
ness does not necessarily remove it from the realm of regulation 
of charges or prices.. . . 

It is clear that there is no closed class or category of businesses 
affected with a public interest, and the function of courts in the 
application of the Fifth and Fourteenth Amendments is to deter¬ 
mine in each case whether circumstances vindicate the challenged 
regulation as a reasonable exertion of governmental authority or 
condemn it as arbitrary or discriminatory. IVolff Packing Co. v. 
Court of Industrial Relations, 262 U.S. 522. 535. The phrase “af¬ 
fected with a public interest" can. in the nature of tilings, mean 
no more than that an industry, for adequate reason, is subject to 
control for the public good. In several of the decisions of this Court 
wherein the expressions "affected with a public interest." and 
"clothed with a public use," have been brought forward as the 
criteria of the validity of price control, it has been admitted that 
they are not susceptible of definition and form an unsatisfactory test 
of the constitutionality of legislation directed at business practices 
or prices. These decisions must rest, finally, upon the basis that the 
requirements of due process were not met because the laws were 
found arbitrary in their operation and effect. But there can be no 
doubt that upon proper occasion and by appropriate measures the 
state may regulate a business in any of its aspects, including the 
prices to be charged for the products or commodities it sells. 

So far as the requirement of due process is concerned, and in the 
absence of other constitutional restriction, a state is free to adopt 
whatever economic policy may reasonably be deemed to promote 
public welfare, and to enforce that policy by legislation adapted 
to its purpose. The courts are without authority either to declare 
such policy, or, when it is declared by the legislative arm. to over¬ 
ride it.... Times without number we have said that the legislature 
is primarily the judge of the necessity of such an enactment, that 
every possible presumption is in favor of its validity, and that 
though the Court may hold views inconsistent with the wisdom of 
the law, it may not be annulled unless palpably in excess of legisla¬ 
tive power. 

The lawmaking bodies have in the past endeavored to promote 
free competition by laws aimed at trusts and monopolies. The con¬ 
sequent interference with private property and freedom of contract 
has not availed with the courts to set these enactments aside as deny- 
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ing chic process. Where the public interest was deemed to require 
the fixing of minimum prices, that expedient has been sustained. 
If the lawmaking body within its sphere of government concludes 
that the conditions or practices in an industry make unrestricted 
competition an inadequate safeguard of the consumer's interest, 
produce waste harmful to the public, threaten ultimately to cut off 
the supply of a commodity needed by the public, or portend the 
destruction of the industry itself, appropriate statutes passed in an 
honest effort to correct the threatened consequences may not be set 
aside because the regulation adopted fixes prices reasonably deemed 
by the Legislature to be fair to those engaged in the industry and 
to the consuming public. And this is especially so where, as here, 
the economic maladjustment is one of price, which threatens harm 
to the producer at one end of the series and the consumer at the 
other. The Constitution does not secure to any one liberty to con¬ 
duct his business in such fashion as to inflict injury upon the public 
at large, or upon any substantial group of the people. Price control, 
like any other form of regulation, is unconstitutional only if arbi¬ 
trary, discriminatory, or demonstrably irrelevant to the policy the 
legislature is free to adopt, and hence an unnecessary and unwar¬ 
ranted interference with individual liberty. 

Tested by these considerations we find no basis in the due proc¬ 
ess clause of the Fourteenth Amendment for condemning the 
provision of the Agriculture and Markets Law here drawn into 
question. 

The judgment is affirmed. 

Separate opinion of Mr. Justice McReynolds. 

The statement by the court below that, "Doubtless the statute 
before us would be condemned by an earlier generation as a 
temerarious interference with the rights of property and contract 
. . . with the natural law of supply and demand," is obviously cor¬ 
rect. But another, that "statutes aiming to ... stimulate the produc¬ 
tion of a vital food product by fixing living standards of prices for 
the producer, are to be interpreted with that degree of liberality 
which is essential to the attainment of the end in view," conflicts 
with views of constitutional rights accepted since the beginning. An 
end although apparently desirable cannot justify inhibited means.. • • 

The somewhat misty suggestion below that condemnation of the 
challenged legislation would amount to holding "that the due 
process clause has left milk producers unprotected from oppression. 
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I assume, was not intended as a material contribution to the dis¬ 
cussion upon the merits of the cause. Grave concern for embarrassed 
farmers is everywhere; but this should neither obscure the rights 
of others nor obstruct judicial appraisement of measures proposed 
for relief. The ultimate welfare of the producer, like that of every 
other class, requires dominance of the Constitution. And zealously 
to uphold this in all its parts is the highest duty intrusted to the 
courts. 

The judgment of the court below should be reversed. 

Mr. Justice Van Devanter. Mr. Justice Sutherland, and Mr. 
Justice Butler authorize me to say that they concur in this opinion. 



CHAPTER IX 



The Fourteenth Amendment: 
Due Process in Procedure 


1. DUE PROCESS IN LAW ENFORCEMENT 

TUMEY v. OHIO 
273U.S. 510 (1927) 

Mr. Chief Justice Taft delivered the opinion of the Court. 

The question in this case is whether certain statutes of Ohio, in 
providing for the trial by the mayor of a village of one accused of 
violating the Prohibition Act of the state deprive the accused of 
due process of law and violate the Fourteenth Amendment to the 
Federal Constitution, because of the pecuniary and other interest 
which those statutes give the mayor in the result of the trial. 

Turney, the plaintiff in error hereafter to be called the defendant, 
was arrested and brought before Mayor Pugh, of the village of 
North College Hill, charged with unlawfully possessing intoxi¬ 
cating liquor. He moved for his dismissal because of the disqualifi¬ 
cation of the mayor to try him under the Fourteenth Amendment. 
The mayor denied the motion, proceeded to trial, convicted the 
defendant of unlawfully possessing intoxicating liquor within Ham¬ 
ilton County as charged, fined him $100, and ordered that he be 
imprisoned until the fine and costs were paid. He [Turney] ... car¬ 
ried the case to the court of common pleas of Hamilton County. 
That court heard the case and reversed the judgment, on the 
ground that the mayor was disqualified as claimed.... [The next 

372 
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higher state court then reversed the county court and affirmed the 
mayor’s judgment. The state supreme court upheld that decision.] 


The fees which the mayor and marshal received, in this case came 
to them by virtue of the general statutes of the state applying to 
all state cases, liquor and otherwise. General Code Ohio, §4270; 
...Moreover, the North College Hill village council sought to re¬ 
move all doubt on this point by providing ... that he [the mayor] 
should receive or retain the amount of his costs in each case in addi¬ 
tion to his regular salary, as compensation for hearing such cases. 
But no fees or costs in such cases are paid him. except by the de¬ 
fendant, if convicted. There is, therefore, no way by which the 
mayor may be paid for his service as a judge, if he does not convict 
those who are brought before him: nor is there any fund from 
which marshals, inspectors and detectives can be paid for their 
services in arresting and bringing to trial and furnishing the evi¬ 
dence to convict in such cases, except it be from the initial $500 
which the village may vote from its treasury to set the court going 
or from a fund created by the fines thereafter collected from con¬ 
victed defendants.... 


Between May 11, 1923, and December 31, 1923. the total amount 
of fines for violation of the prohibition law collected by this village 
court was upwards of $20,000. from which the state received 
$8,992.50, North College Mill received $4,471.25 for its general 
uses, $2,697.25 was placed to the credit of the village safety fund, 
and the balance was put in the secret service fund. Out of this, the 
person acting as prosecutor in the liquor court received in that 
period $1,796.50; the deputy marshals, inspectors and other em¬ 
ployees, including the detectives, received $2,697.75; and $438.50 
was paid for costs in transporting prisoners, serving writs and other 
services in connection with the trial of these cases. Mayor Pugh 
received $696.35 from these liquor cases during that period as his 
fees and costs, in addition to his regular salary. 

That officers acting in a judicial or quasi-judicial capacity are dis¬ 
qualified by their interest in the controversy to be decided is of 
course the general rule.... 
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All questions of judicial qualification may not involve constitu¬ 
tional validity. Thus matters of kinship, personal bias, state policy, 
remoteness of interest would seem generally to be matters of mere 
legislative discretion. 1 ... But it certainly violates the Fourteenth 
Amendment and deprives a defendant in a criminal case of due 
process of law to subject his liberty or property to the judgment of 
a court, the judge of which has a direct, personal, substantial pecu¬ 
niary interest in reaching a conclusion against him in his case. 

The mayor of the village of North College Hill, Ohio, had a 
direct personal pecuniary interest in convicting the defendant who 
came before him for trial, in the $12 costs imposed in his behalf, 
which he would not have received if the defendant had been ac¬ 
quitted. .. . Counsel contend that in Ohio and in other states, in 
the economy which it is found necessary to maintain in the admin¬ 
istration of justice in the inferior courts by justices of the peace 
and by judicial officers of like jurisdiction, the only compensation 
which the state and the county and township can afford is the fees 
and costs earned by them, and that such compensation is so small 
that it is not to be regarded as likely to influence improperly a 
judicial officer in the discharge of his duty, or as prejudicing the 
defendant in securing justice, even though the magistrate will re¬ 
ceive nothing if the defendant is not convicted. 

We have been referred to no cases at common law in England, 
prior to the separation of the colonies from the mother country, 
showing a practice that inferior judicial officers were dependent 
upon their conviction of the defendant for receiving their com¬ 
pensation. Indeed, in analogous cases it is very clear that the slight¬ 
est pecuniary interest of any officer, judicial or quasi-judicial, in 
the resolving of the subject-matter which he was to decide, rendered 
the decision voidable.... 

1 The law and practice of judicial disqualification arc exhaustively surveyed in an 
article by John P. Frank in 56 Yale Law Journal 605 0947 ) • There arc no statutes 
controlling disqualification of Supreme Court justices though they have increasing!) 
inclined to withdraw from any case where their participation might be subject to crit¬ 
icism. Thus, while Justices Field and Curtis heard argument by their own , » rolhc ^* 
Chief Justice Stone would remain in a case argued by his son (who had been assigned as 
one of counsel to defend the German saboteurs in £x parte Quinn 317 U.S. 1) on 
at the insistence of the parties. The tendenev among the justices of the Supreme Coui 
appears to be in the direction of more rather than less reluctance to participate in 
dubious instances. Note that justices do not. as a rule, assign reasons for their *1 
drawal from a case and that their decision to take part or to retire from a case is entire ) 
within their discretion. 
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[The Court reviewed at length English and American state cases 
on the subject.] 


From this review we conclude that a system by which an inferior 
judge is paid for his service only when he convicts the defendant 
has not become so embedded by custom in the general practice, 
either at common law or in this country, that it can be regarded 
as due process of law, unless the costs are so small that they may be 
properly ignored as within the maxim de minimis non curat lex . 2 


These are not cases in which the penalties and the costs are neg¬ 
ligible. ... There are doubtless mayors who would not allow such 
a consideration as Si2 costs in each case to affect their judgment in 
it, but the requirement of due process of law in judicial procedure 
is not satisfied by the argument that men of highest honor and the 
greatest self-sacrifice could carry it on without danger of injustice. 
Every procedure which would offer a possible temptation to the 
average man as a judge to forget the burden of proof required to 
convict the defendant, or which might lead him not to hold the 
balance nice, clear, and true between the state and the accused 
denies the latter due process of law. 

[1 he Court notes that the pecuniary interest of the entire village 
m these prosecutions places the mayor, as an elective official re¬ 
sponsible to the villagers, in a position where a defendant might 
be doubly fearful that a fair trial could not be had.] 


It is finally argued that the evidence shows clearly that the de¬ 
fendant was guilty and that he was only fined $100 which was the 
minimum amount, and therefore that he cannot complain of a 
lack of due process, either in his conviction or in the amount of the 
judgment. The plea was not guilty and he was convicted. No matter 
what the evidence was against him, he had the right to have an im¬ 
partial judge. He seasonably raised the objection, and was entitled 
to halt the trial because of the disqualification of the judge, which 
existed both because of his direct pecuniary interest in the out- 

2 Freely translatable as 'the law doesn’t bother with trines." 
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come, and because of his official motive to convict and to graduate 
the fine to help the financial needs of the village. There were thus 
presented at the outset both features of the disqualification. 

The judgment of the Supreme Court of Ohio must be reversed, 
and the cause remanded for further proceedings not inconsistent 
with this opinion. 

Judgment reversed. 

POWELL v. ALABAMA 3 
287 U.S. 45 (» 932 ) 

Mr. Justice Sutherland delivered the opinion of the Court. 
These cases [including Patterson v. Alabama and Weems v. 
Alabama] were argued together and submitted for decision as one 


case. 

The petitioners, hereinafter referred to as defendants, are negroes 
charged with the crime of rape, committed upon the persons of two 
white girls. The crime is said to have been committed on March 25, 
1931. The indictment was returned in a state court of first instance 
on March 31, and the record recites that on the same day the de¬ 
fendants were arraigned and entered pleas of not guilty. There is 
a further recital to the effect that upon the arraignment they were 
represented by counsel. But no counsel had been employed, and 
aside from a statement made by the trial judge several days later 
during a colloquy immediately preceding the trial, the record does 
not disclose when, or under what circumstances, an appointment 
of counsel was made, or who was appointed. During the colloquy 
referred to, the trial judge, in response to a question, said that he 
had appointed all the members of the bar for the purpose of ar¬ 
raigning the defendants and then of course anticipated that the 
members of the bar would continue to help the defendants if no 
counsel appeared. Upon the argument here both sides accepted that 
as a correct statement of the facts concerning the matter. 

There was a severance upon the request of the state, and the 
defendants were tried in three several groups, as indicated above. 
As each of the three cases was called for trial, each defendant was 
arraigned, and, having the indictment read to him, entered a plea 
of not guilty. Whether the original arraignment and pleas were 

3 This is known as the -First Scotlsboro Case" one <>f a series of “hi 

which did much to focus national attention on the status of the rac 3 1 ,Patterson. 

pathetic story of one of the "boys" in this trial has recently been published (Pat 

Scotlsboro Boy). 
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regarded as ineffective is not shown. Each of the three trials was 
completed within a single day. Under the Alabama statute the 
punishment for rape is to be fixed by the jury, and in its discretion 
may be from ten years imprisonment to death. The juries found 
defendants guilty and imposed the death penalty upon all. The 
trial court overruled motions for new trials and sentenced the de¬ 
fendants in accordance with the verdicts. The judgments were af¬ 
firmed by the state supreme court. Chief Justice Anderson thought 
the defendants had not been accorded a fair trial and strongly dis¬ 
sented. . .. 

In this Court the judgments are assailed upon the grounds that 
the defendants, and each of them, were denied due process of law 
and the equal protection of the laws, in contravention of the Four¬ 
teenth Amendment, specifically as follows: (i) They were not given 
a fair, impartial, and deliberate trial; (2) they were denied the 
right of counsel, with the accustomed incidents of consultation 
and opportunity of preparation for trial; and (3) they were tried 
before juries from which qualified members ol their own race were 
systematically excluded. These questions were properly raised and 
saved in the courts below. 

The only one of the asignments which we shall consider is the 
second, in respect of the denial of counsel; and it becomes unneces¬ 
sary to discuss the facts of the case or the circumstances surround¬ 
ing the prosecution except in so far as they reflect light upon that 
question. 

Tlie record shows that on the day when the offense is said to 
have been committed these defendants, together with a number of 
other negroes, were upon a freight train on its way through Ala¬ 
bama. On the same train were seven white boys and the two white 
girls. A fight took place between the negroes and the white boys, 
in the course of which the white boys, with the exception of one 
named Gilley, were thrown off the train. A message was sent ahead, 
reporting the fight and asking that every negro be gotten off the 
train. The participants of the fight, and the two girls were in an 
open gondola car. The two girls testified that each of them was 
assaulted by six different negroes in turn, and they identified the 
seven defendants as having been among the number. None of the 
white boys was called to testify, with the exception of Gilley, who 
was called in rebuttal. 

Before the train reached Scottsboro, Alabama, a sheriff’s posse 
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seized the defendants and two other negroes. Both girls and the 
negroes then were taken to Scottsboro. the county seat. Word of 
their coming and of the alleged assault had preceded them, and 
they were met at Scottsboro by a large crowd. It does not sufficiently 
appear that the defendants were seriously threatened with, or that 
they were actually in danger of. mob violence; but it does appear 
that the attitude of the community was one of great hostility. The 
sheriff thought it necessary to call for the militia to assist in safe¬ 
guarding the prisoners. Chief Justice Anderson pointed out in his 
opinion that every step taken from the arrest and arraignment to 
the sentence was accompanied by the military. Soldiers took the 
defendants to Gadsden for safekeeping, brought them back to 
Scottsboro for arraignment, returned them to Gadsden for safe¬ 
keeping while awaiting trial, escorted them to Scottsboro for trial 
a few days later, and guarded the courthouse and grounds at every 
stage of the proceedings. It is perfectly apparent that the proceed¬ 
ings. from the beginning to end. took place in an atmosphere of 
tense, hostile, and excited public sentiment. During the entire time, 
the defendants were closely confined or were under military guard. 
The record does not disclose their ages, except that one of them 
was nineteen; but the record clearly indicates that most, if not all. 
of them were youthful, and they are constantly referred to as “the 
boys." They were ignorant and illiterate. All of them were residents 
of other states, where alone members of their families or friends 
resided. 

However guilty defendants, upon due inquiry, might prove to 
have been, they were, until convicted, presumed to be innocent. It 
was the duty of the court having their cases in charge to see that 
they were denied no necessary incident of a fair trial- 

First. The record shows that immediately upon the return of the 
indictment defendants were arraigned and pleaded not guilty. Ap¬ 
parently they were not asked whether they had, or were able to 
employ, counsel, or wished to have counsel appointed; or whether 
they had friends or relatives who might assist in that regard if com¬ 
municated with. That it would not have been an idle ceremony to 
have given the defendants reasonable opportunity to communicate 
with their families and endeavor to obtain counsel is demonstrate 
by the fact that very soon after conviction, able counsel appeared 

in their behalf- 

It is hardly necessary to say that the right to counsel being con- 
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ceded, a defendant should be afforded a fair opportunity to secure 
counsel of his own choice. Not only was that not done here, but 
such designation of counsel as was attempted was either so inde¬ 
finite or so close upon the trial as to amount to a denial of effective 
and substantial aid in that regard.... 

Second. The Constitution of Alabama (Const. 1901. § 6) provides 
that in all criminal prosecutions the accused shall enjoy the right 
to have the assistance of counsel: and a state statute (Code 1923, 
§ 55 fi> 7 ) requires the court in a capital case, where the defendant 
is unable to employ counsel, to appoint counsel for him. The state 
Supreme Court held that these provisions had not been infringed, 
and with that holding we are powerless to interfere. The question, 
however, which it is our duty, and within our power, to decide, is 
whether the denial of the assistance of counsel contravenes the due 

process clause of the Fourteenth Amendment to the Federal Consti¬ 
tution. 

(The Court here surveys the extent to which a defendant charged 
with a felony had a right to the aid of counsel at common law in 
I.ngland and in the colonies at the time of the adoption of their 
constitutions.] 


Ii never has been doubted by this Court, or any other so far as 
wc know, that notice and hearing are preliminary steps essential 
to the passing of an enforceable judgment, and that they, together 
with a legally competent tribunal having jurisdiction of the case, 
constitute basic elements of the constitutional requirement of due 
process of law_ 

What. then, does a hearing include? Historically and in practice, 
ni our own country at least, it has always included the right to the 
aid of counse l Y l,cn d «ired and provided by the party asserting 
the right. The right to be heard would be, in many cases, of little 
avail if it did not comprehend the right to be heard by counsel. 
Fvcn the intelligent and educated layman has small and sometimes 
no skill in the science of law. If charged with crime, he is incapable, 
generally, of determining for himself whether the indictment is 
good or bad. He is unfamiliar with the rules of evidence. Left 
without the aid of counsel he may be put on trial without a proper 
C arge, and convicted upon incompetent evidence, or evidence ir¬ 
relevant to the issue or otherwise inadmissible. He lacks both the 
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skill and knowledge adequately to prepare his defense, even though 
he have a perfect one. He requires the guiding hand of counsel at 
every step in the proceedings against him. Without it, though he be 
not guilty, he faces the danger of conviction because he does not 
know how to establish his innocence. If that be true of men of 
intelligence, how much more true is it of the ignorant and illiterate, 
or those of feeble intellect. If in any case, civil or criminal, a state 
or federal court were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him. it reasonably may not be 
doubted that such a refusal would be a denial of a hearing, and, 
therefore, of due process in the constitutional sense. ... 

In the light of the facts outlined in the forepart of this opinion— 
the ignorance and illiteracy of the defendants, their youth, the cir¬ 
cumstances of public hostility, the imprisonment and the close sur¬ 
veillance of the defendants by the military forces, the fact that their 
friends and families were all in other states and communication 
with them necessarily difficult, and above all that they stood in 
deadly peril of their lives—we think the failure of the trial court 
to give them reasonable time and opportunity to secure counsel 
was a clear denial of due process. 

But passing that, and assuming their inability, even if opportunity 
had been given, to employ counsel, as the trial court evidently did 
assume, we are of opinion that, under the circumstances just stated, 
the necessity of counsel was so vital and imperative that the failure 
of the trial court to make an effective appointment of counsel was 
likewise a denial of due process within the meaning of the four¬ 
teenth Amendment. Whether this would be so in other criminal 
prosecutions, or under other circumstances, we need not determine. 
All that it is necessary now to decide, as we do decide, is that in a 
capital case, where the defendant is unable to employ counsel, and 
is incapable adequately of making his own defense because of ignor¬ 
ance, feeble mindedness, illiteracy, or the like, it is the duty of the 
court, whether requested or not, to assign counsel for him as a neces¬ 
sary requisite of due process of law; and that duty is not discharged 
by an assignment at such a time or under such circumstances as to 
preclude the giving of effective aid in the preparation and trial of 
the case. To hold otherwise would be to ignore the fundamental 
postulate, already adverted to, “that there are certain immutable 
principles of justice which inhere in the very idea of free government 
which no member of the Union may disregard.” Holden v. Hardy 


1 HE FOURTEENTH AMENDMENT: DUE PROCESS IN PROCEDURE ‘$8 1 

[169 U.S. 366]. In a case such as this, whatever may be the rule in 
other cases, the right to have counsel appointed, when necessary, is a 
logical corollary from the constitutional right to be heard by 
counsel. ... 

The judgments must be reversed and the causes remanded for 
further proceedings not inconsistent with this opinion. 

Judgments reversed. 

Mr. Justice Buti.er. dissenting. 

The Court, putting aside—they are utterly without merit—all 
other claims that the constitutional rights of petitioners were in¬ 
fringed, grounds its opinion and judgment upon a single assertion 
of fact. It is that petitioners "were denied the right ol counsel, with 
the accustomed incidents of consultation and opportunity of prepara¬ 
tion for trial." If that is true, they were denied due process of law 
and are entitled to have the judgments against them reversed. 

But no such denial is shown by the record.... 

r he record wholly fails to reveal that petitioners have been de¬ 
prived of any right guaranteed by the Federal Constitution, and I 
am of opinion that the judgment should be affirmed. 

Mr. Justice McReynolds concurs in this opinion. 

BUTE v. ILLINOIS 
333 U.S. 640 (19.18) 

Mr. Justice Burton delivered the opinion of the Court. 

In the Circuit Court of La Salle County. Illinois, the petitioner, 
Roy Bute, pleaded guilty to the crime of "taking indecent liberties 
"ith c hildren" as charged in each of two indictments and, on each 
plea, was sentenced to confinement in the Illinois State Penitentiary 
for not less than one nor more than 20 years, the sentences to run 
consecutively. Each ... record is silent on the subject of counsel for 
the petitioner's defense. The issue here is whether or not each state 
sentence shall be held to have been imposed in violation of the due 
process clause of the Fourteenth Amendment to the Constitution of 
the United States because each ... record shows that the petitioner 
appeared "in his proper person" and does not show that the court 
inquired as to the petitioner's desire to be represented by counsel, 
or his ability to procure counsel, or his desire to have counsel assigned 
to him to assist him in his defense, or that such counsel was offered 
or assigned to him. We hold that such a silence in the respective 
records does not suffice to invalidate the sentences. We hold further 
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that, in the absence of any showing beyond that in these records, the 
due process clause of the Fourteenth Amendment did not require 
the Illinois court to make the inquiries or the offer or assignment of 
counsel now claimed to have been the right of the petitioner. 


The cases turn upon the meaning of "due process of law” under the 
Fourteenth Amendment in relation to the assistance of counsel for 
the defense of the accused in state criminal trials such as these. In 
Powell v. Alabama, 287 U.S. 45 (1932), this Court granted relief in 
a group of capital cases which demonstrated the essential need for 
applying the full force of the Fourteenth Amendment to the invalida¬ 
tion of purportedly valid judgments rendered in a state court under 
the circumstances there shown. These and other less extreme cases 
have well illustrated the kind of service to the cause of justice which 
can be rendered by the Court in thus giving effect to the Fourteenth 
Amendment. 


The present case, on the other hand, illustrates equally well the 
kind of judgments by a state court that should not be invalidated as 
lacking in the due process of law required by the Fourteenth Amend¬ 
ment. This is so, although the procedure followed, in 1938, by the 
state court in the instant cases, as to counsel for the accused might not 
have satisfied the practice then required of a federal court in the 
case of comparable federal crimes. The Fourteenth Amendment, how¬ 
ever. docs not say that no state shall deprive any person of liberty 
without following the federal process of law as prescribed for the 
federal courts in comparable federal cases. It says merely "nor shall 
any state deprive any person of life, liberty, or property, without due 
process of law; ...” This due process is not an equivalent for the 
process of the federal courts or for the process of any particular state. 
It has reference rather to a standard of process that may cover many 
varieties of processes that are expressive of differing combinations 
of historical or modern, local or other juridical standards, provided 
they do not conflict with the •'fundamental principles of liberty and 
justice which lie at the base of all our civil and political institutions. 
. ..” Hebert v. Louisiana, 272 U.S. 312, 316. This clause in the Four¬ 
teenth Amendment leaves room for much of the freedom which, 
under the Constitution of the United States and in accordance with 
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its purposes, was originally reserved to the states for their exercise 
of their own police powers and lor their control over the procedure 
to be followed in criminal trials in their respective courts. It recog¬ 
nizes that differences arise naturally between the procedures in the 
state courts and those in the federal courts. 


Until the taking effect of the Fourteenth Amendment in 1868. 
there was no question but that the states were free to establish their 
own court procedures. This freedom included state practice as to 
the assistance of counsel to be permitted or assigned to the accused 
for his defense in state criminal cases. Because the Constitution of the 
United States, during nearly 80 formative years, thus permitted each 
state to establish, maintain and accustom its people to that state's own 
forms of due process of law," a substantial presumption arises in 
favor of, rather than against, the lawfulness of those procedures and 
in favor of their right to continued recognition by the federal gov¬ 
ernment as clue process of law.” While such a presumption docs not 
arise in favor of any practice against which the Fourteenth Amend¬ 
ment was particularly directed, there is no reason to feel that, in 
1868. such Amendment was particularly directed against the practice 
now before us. 


After exhaustive consideration of the subject, this Court has de¬ 
cided that the Fourteenth Amendment does not, through its due 
process clause or otherwise, have the effect of requiring the several 
states to conform the procedure of their state criminal trials to the 
precise procedure of the federal courts, even to the extent that the 
procedure of the federal courts is prescribed by the federal Constitu¬ 
tion or Bill of Rights. There is nothing in the Fourteenth Amend¬ 
ment specifically stating that the long recognized and then existing 
power of the states over the procedure of their own courts in crim¬ 
inal cases was to be prohibited or even limited... . 

... We recognize that the Fourteenth Amendment, as part of the 
supreme law of the land under Article 6 of the original Constitution, 
supersedes “any Thing in the Constitution or Laws of any State to 
the Contrary notwithstanding." The important question remains, 
however: what shall be considered to be contrary? It is the estab¬ 
lished policy of both the state and federal governments to treat pos- 
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sible conflicts between their powers in such a manner as to produce 
as little conflict and friction as possible. So here the procedure fol¬ 
lowed by Illinois should not be held to violate the standard of per¬ 
missible process of law broadly recognized by the Fourteenth Amend¬ 
ment unless the Illinois procedure violates “the very essence of a 
scheme of ordered liberty" and that to continue it would “violate a 
principle of justice so rooted in the tradition and conscience of our 
people as to be ranked as fundamental.’ ” Cardozo, J., in Palko v. 
Connecticut, 302 U.S. 319. 325, with quotation from his opinion in 
Snyder v. Massachusetts, 291 U.S. 97. 105.... 

It is natural for state procedures to differ from each other in many 
ways. It is permissible for the states to establish ways of safeguarding 
the respective interests of the prosecution and of the accused in their 
courts. These may differ from comparable practices developed in the 
courts of other states or of the United States.... 


... The states are free to determine their own practice as to the 
assistance ol counsel, subject to the general limitation that such prac¬ 
tice shall not deprive the accused of life, liberty, or property without 
due process of law. Accordingly, the lack of conformity of Illinois 
practice to the standards illustrated by the present Federal Rules of 
Criminal Procedure is by no means determinative of the issue 
before us. 

As throwing light on the general practice in the several states, the 
National Commission on Law Observance and Enforcement, under 
the chairmanship of George W. Wickersham, in its Report on Prose¬ 
cution, in 1931, said: 

“In America counsel was allowed from an early date and state and 
federal Constitutions guarantee to accused in all prosecutions the 
assistance of counsel for his defense,' in this or some equivalent 
language. It will be seen from this bit of history that, as indeed the 
courts have held, the right guaranteed is one of employing counsel, 
not one of having counsel provided by the government. But in the 
spirit of the guaranty most of the states have by legislation author¬ 
ized or even required the courts to assign counsel for the defense of 
indigent and unrepresented prisoners. As to capital cases, all the 
states so provide. Thirty-four states so provide for felonies and 28 for 
misdemeanors." Vol. I, p. 30. 

The foregoing suggests the existence of a gradual voluntary trend 
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among the states toward the authorization by them of the appoint¬ 
ment of counsel to assist the accused in his defense in all criminal 
prosecutions, with special consideration to the seriousness of the 
charge faced and to the actual needs of the accused under the circum¬ 
stances of each case. Much of this trend has taken place since 18f>8. 
It is neither universal nor uniform. The above summary shows that 
20 states, in 1931, had no statute authorizing suc h appointments of 
counsel in misdemeanor cases and i .j had none, even in felony cases, 
unless the charges were for capital ofFenscs. Furthermore, some of 
the authorizations, as in Illinois, were subject to special limitations 
requiring an affirmative showing to be made by the accused of his 
inability to procure counsel for himself. 


It is not our province to prescribe which procedure we consider 
preferable among many permissible procedures which lawfully could 
be followed by an Illinois or any other state court in connection with 
counsel for the defense of a party accused of a state crime. It is our 
province to decide whether the practice of the Illinois court in these 
cases, although admittedly in conformity with the law of Illinois, was 
so clearly at variance with procedure constituting “due process of 
law“ under the Fourteenth Amendment that these sentences must 
be completely invalidated. This brings us to an analysis of the pre¬ 
cise facts presented by the records. Each crime was punishable by a 
mandatory sentence of from one to 20 years in the penitentiary. The 
charges were stated in simple terms, not ordinarily capable of being 
misunderstood by a 57-year-old man.« however elementary or primi¬ 
tive his understanding. There is no claim that this petitioner failed 
to understand the charges. Before he pleaded guilty, the court “ad¬ 
monished and explained to the said defendant the consequences and 
penalties,.. .“ which would result from his plea of guilty if made, 
rhe records then recite, largely in the language of the statute, that 
the said defendant still persisted in his desire to enter his plea of 
guilty to the crime of taking indecent liberties with children, in 
manner and form as charged in the first count of the indictment 
herein, the court grants such leave.” We do not accept the argument 
that these records are to be considered unreliable because they are 
almost exactly in the language of the statute. The important point is 

of «h?™ and olhcr i circums,an <« of ‘he appellant had been previously stated in a passage 
<>* the opinion not here reproduced. passage 
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not so much that a certain phraseology is used, as it is that the court 
actually represented the state at the trial and that the court 
did what the statute required of it. It cannot be argued, without 
factual support, that the court failed to do its full duty with an intelli¬ 
gent. competent and understanding appreciation of all its state and 
federal obligations. In the light of all the circumstances which must 
have been obvious to the judge presiding in the courtroom, but arc 
incapable of reproduction here, the court granted leave to the peti¬ 
tioner to enter his plea of guilty in each case. Before sentence was 
passed, the record shows that the state's attorney and the petitioner, 
in his own proper person, came before the court and the petitioner 
"not saying anything further why the judgment of the court should 
not now be pronounced .. the court pronounced, in each case, the 
mandatory sentence for the crime to which the petitioner had pleaded 
guilty. On the facts thus before us in these records, which must be 
our sole guides in these cases, there is no good reason to doubt either 
the due process or the propriety of the procedure followed by the 
trial court. There is nothing in the records on which to base a claim 
that the petitioner's conduct did not fit the charges made against 
him. There is nothing in them on which to base a claim of abnormal¬ 
ity, intoxication, prejudice or emotional influence affecting the con¬ 
duct or thought of anyone connected with these trials. The presence 
of the judge, the state's attorney, and the petitioner, together with a 
natural wish on the part of the petitioner not to expand upon the 
shame of these crimes, provide no ground for a conclusion that there 
has been any failure, much less any constitutional failure, of fair 
judicial process. Doubts should be resolved in favor of the integrity, 
competence and proper performance of their official duties by the 
judge and the state's attorney. They were state officials lawfully 
chosen to discharge serious responsibilities under their oaths of office. 
Especially in a self-governing state and nation, governmental stability 
depends upon the giving of full faith and credit in form, substance 
and spirit to public acts, records and judicial proceedings not only 
among the states but among individuals and between their state and 
federal governments. 

Although the records disclose no affirmative bases for invalidating 
the sentences, it is suggested that an error of omission appears in the 
failure of the records to show either the presence of counsel for the 
accused, or an inquiry by the court as to counsel for the accused, or 
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the appointment of counsel by the court to assist the accused. Here 
also if any presumption is to be indulged it should be one of regular¬ 
ity rather than irregularity. Eight years after the trial, in the com¬ 
plete absence of any showing to the contrary, such a presumption of 
regularity indicates that the court constitutionally discharged, rather 
than unconstitutionally disregarded, its state and federal duties to the 
petitioner, including those relating to his right, if any, to the assis¬ 
tance of counsel. ... It is not necessary, however, for us to depend 
upon such a presumption. 

... The state statute and practice ... did not require that the ac¬ 
cused must be so represented or that the trial court must initiate 
inquiry into the petitioner s desires. The statute did require that the 
court must assign counsel to conduct the defense for the accused if 
the accused stated under oath that he was unable to procure counsel. 
There is nothing in these records, however, either under oath or 
otherwise, to show that the petitioner, at the time of trial, either 
desired counsel or was unable to procure counsel. 

The final question is therefore, whether, even in the absence of 
any state requirement to that effect, the provision requiring due 
process of law under the Fourteenth Amendment, in and of itself, 
required the court in these cases to initiate an inquiry into the desire 
of the accused to be represented by counsel, to inquire into the 
ability of the accused to procure counsel or, in the event of the inabil¬ 
ity of the accused to procure counsel, to assign competent counsel to 
the accused to conduct his defense. We recognize that, if these charges 
had been capital charges, the court would have been required, both 
by state statute and the decisions of this Court interpreting the Four¬ 
teenth Amendment, to take some such steps. 

These, however, were not capital charges. They were charges of 
the commission of two elementary offenses, carrying mandatory sen¬ 
tences of from one to 20 years each. We have considered the special 
circumstances as shown by these records. We do not find in them 
adequate ground for concluding that the state court, by failing to 
take the affirmative procedure suggested, violated due process of law 
under the Fourteenth Amendment. . .. 

•. .This Court repeatedly has held that failure to appoint counsel 
to assist a defendant or to give a fair opportunity to the defendant's 
counsel to assist him in his defense where charged with a capital 
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crime * is a violation of due process of law under the Fourteenth 
Amendment. Carter v. Illinois, 329 U S. 173 . . .; Powell v. Alabama, 
287 U.S. 45. — 

In a noncapital state felony case, this Court has recognized the 
constitutional right of the accused to the assistance of counsel for his 
defense when there are special circumstances showing 0 that, other¬ 
wise, the defendant would not enjoy that fair notice and adequate 
hearing which constitute the foundation of due process of law in the 
trial of any criminal charge. Rice v. Olson, 324 U.S. 786_ 

For the foregoing reasons, and under the principles previously 
announced by the Court, the judgment of the Supreme Court of 
Illinois is affirmed. 

Mr. Justice Douglas, with whom Mr. Justice Black, Mr. Justice 
Murphy and Mr. Justice Rutledge concur, dissenting. 

In considering cases like this and the ill-starred decision in Betts v. 
Brady, 316 U.S. 455 (1942), wc should ask ourselves this question: 
Of what value is the constitutional guaranty of a fair trial if an ac¬ 
cused does not have counsel to advise and defend him? 

The Framers deemed the right of counsel indispensable, for they 
wrote into the Sixth Amendment that in all criminal prosecutions 
the accused ' shall enjoy the right... to have the Assistance of Counsel 
for his defence." Hence, if this case had been tried in the federal 
court, appointment of counsel would have been mandatory, even 
though Bute did not request it. See Johnson v. Zerbst, 304 U.S. 458. 

I do not think the constitutional standards of fairness depend on 
what court an accused is in. I think that the Bill of Rights is appli¬ 
cable to all courts at all times. Mr. Justice Black demonstrated in his 
dissent in Adamson v. California, 332 U.S. 46, 68, 71, that a chief 
purpose of the Fourteenth Amendment was to protect the safeguards 
of the Bill of Rights against invasion by the states. If due process as 
defined in the Bill of Rights required appointment of counsel to 
represent defendants in federal prosecutions, due process demands 
that the same be done in state prosecutions. The basic requirements 
for fair trial are those which the Framers deemed so important to 
procedural due process that they wrote them into the Bill of Rights 
and thus made it impossible for either legislatures or courts to tinker 
with them. I fail to see why it is due process to deny an accused the 
benefit of counsel in a state court when by constitutional standards 


fi Italics added. 
0 Italics added. 
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that benefit could not be withheld from him in a federal court. 

But if we take the view more hostile to the rights of the individual 
and assume that procedural clue process guaranteed by the Fourteenth 
Amendment provides lesser safeguards than those of the Bill of Rights, 
the result should be the same. Then the question is whether the 
appointment of counsel for Bute was required "by natural, inherent, 
and fundamental principles of fairness.'* Betts v. Brady, supra . 

Illinois allows counsel to everyone charged with crime. To obtain 
counsel, however, the accused has to ask for one and also state under 

oath that he is unable to procure counsel_But, as held by the 

Illinois Supreme Court in the present case, the court need not advise 
him of his right to counsel. The Illinois rule apparently proceeds 
from the premise that the average person knows of his right to counsel 
and resorts to an attorney in case he gets caught in the toils of the 
law. That view, if logically applied, would not require appointment 
of counsel in any case—capital or otherwise. For a man charged with 
murder usually knows whether or not it was his blow or shot that 
killed the deceased and therefore whether he is unjustly accused. 
And he certainly knows he is in serious trouble when he is faced with 
such a charge. The logic of the Illinois view would lead to the con¬ 
clusion that the average man in those circumstances would know 
enough to demand a lawyer to defend him and that the court need 
not offer one to him. 

Fortunately for the liberal tradition the law has followed a dif¬ 
ferent course. At least where the offense is a capital one, due process 
requires appointment of counsel in state as well as in federal prose¬ 
cutions. Powell v. Alabama , 287 U.S. 45;-The reason is that the 

guilty as well as the innocent are entitled to a fair trial, that a lay¬ 
man without the experience and skill of counsel to guide him may 
get lost in the intricacies of the law and lose advantages which it 
extends to every accused, that without expert appraisal of the circum¬ 
stances surrounding his arrest, detention, arraignment, and convic¬ 
tion the penalties he suffers may be aggravated by his own ignorance 
or by overreaching of the prosecution or police. Hence the need for 
counsel exists in capital cases whether the accused contests the charge 
against him or pleads guilty. Foster v. Illinois, 332 U.S. 134, 137. 

Those considerations are equally germane though liberty rather 
than life hangs in the balance. Certainly due process shows no less 
solicitude for liberty than for life. A man facing a prison term may. 
indeed, have as much at stake as life itself. 
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Bute was charged with a most repulsive crime. It may seem easy to 
say that it is a simple and uncomplicated one, and therefore that he 
should know whether he committed it and whether he stood in need 
of counsel. But it has long been recognized that the charge of taking 
indecent liberties with children is, like rape, "an accusation easily to 
be made and hard to be proved, and harder to be defended by the 
party accused, tho never so innocent." 1 Hale's Pleas of the Crown 

f> 3 *I-The weight of the prosecution's case, the character of the 

defense which is available are all questions which only a skilled 
lawyer can consider intelligently. A layman might rush to confession 
where counsel would see advantages in a trial before judge or jury. 
Counsel might see weakness in the prosecution's case which could be 
utilized either in standing trial or in pleading guilty to a lesser offense. 
These are the circumstances of the present case which Bute uses to 
appeal to our conscience. They without more convince me that we 
could be sure Bute had a fair trial only if counsel had stood at his 
side and guided him across the treacherous ground he had to traverse. 


HALEY v. OHIO 
332 U.S. 596 (1948) 

Mr. Justice Douglas announced the judgment of the Court and 
an opinion in which Mr. Justice Black, Mr. Justice Murphy, and Mr. 
Justice Rutledge join. 

Petitioner was convicted in an Ohio court of murder in the first 
degree and sentenced to life imprisonment. The Court of Appeals 
of Ohio sustained the judgment over the objection that the admission 
of petitioner's confession at the trial violated the Fourteenth Amend¬ 
ment of the Constitution .... The Ohio Supreme Court... dis¬ 
missed the appeal.... 

A confectionery store was robbed near midnight on October 14, 
1945, and William Karam, its owner, was shot. It was the prosecutor s 
theory, supported by some evidence which it is unnecessary for us to 
relate, that petitioner, a Negro boy aged 15, and two others, Willie 
Lowder, aged 16, and A 1 Parks, aged 17, committed the crime, peti¬ 
tioner acting as a lookout. Five days later—around midnight Octo¬ 
ber 19, 1945—petitioner was arrested at his home and taken to police 
headquarters. 

There is some contrariety in the testimony as to what then tran¬ 
spired. There is evidence that he was beaten. He took the stand and so 
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testified. His mother testified that the clothes he wore when arrested, 
which were exchanged two days later for clean ones she brought 
to the jail, were torn and bloodstained. She also testified that when 
she first saw him five days after his arrest he was bruised and skinned. 
The police testified to the contrary on this entire line of testimony. 
So we put on one side the controverted evidence. Taking only the un¬ 
disputed testimony we have the following sequence of events. Begin¬ 
ning shortly after midnight this 15-year-old lad was questioned by "the 
police for about five hours. Five or six of the police questioned him 
in relays of one or two each. During this time no friend or counsel 
of the boy was present. Around 5 a m.—after being shown alleged 
confessions of I.owder and Parks—the boy confessed. A confession 
was typed in question and answer form by the police. At no time was 
this boy advised of his right to counsel; but the written confession 
started off with the following statement: 

We want to inform you of your constitutional rights, the law gives you 
the right to make this statement or not as you see fit. It is made with the 
understanding that it may be used at a trial in court either for or against 
you or anyone else involved in this crime with you, of your own free will 
and accord, you are under no force or duress or compulsion and no 
promises arc being made to you at this time whatsoever. 

Do you still desire to make this statement and tell the truth after hav¬ 
ing had the above clause read to you? 

A. Yes. 

He was put in jail about 6 or 6:30 a.m. on Saturday, the 20th, 
shortly after the confession was signed. Between then and Tuesday, 
the 23d, he was held incommunicado. A lawyer retained by his 
mother tried to see him twice but was refused admission by the 
police. His mother was not allowed to see him until Thursday, the 
25th. But a newspaper photographer was allowed to see him and 
take his picture in the early morning hours of the 20th, right after 
he had confessed. He was not taken before a magistrate and formally 
charged with a crime until the 23d—three days after the confession 
was signed. 

The trial court, after a preliminary hearing on the voluntary char¬ 
acter of the confession, allowed it to be admitted in evidence over 
petitioners objection that it violated his rights under the Fourteenth 
Amendment. The court instructed the jury to disregard the confes- 
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sion if it found that he did not make the confession voluntarily and 
of his free will. 

Rut the ruling of the trial court and the finding of the jury on 
the voluntary character of the confession do not foreclose the inde¬ 
pendent examination which it is our duty to make here. Ashcraft v. 
Tennessee , 322 U.S. 143, 147, 148. If the undisputed evidence sug¬ 
gests that force or coercion was used to exact the confession, we will 
not permit the judgment of conviction to stand even though without 
the confession there might have been sufficient evidence for submis¬ 
sion to the jury. Malinsky v. New York, 324 U.S. 401, and cases cited. 

We do not think the methods used in obtaining this confession can 
be squared with that due process of law which the Fourteenth Amend¬ 
ment commands. 

The age of the petitioner, the hours when he was grilled, the fact 
that he had no friend or counsel to advise him, the callous attitude 
of the police toward his rights combine to convince us that this was a 
confession wrung from a child by means which the law should not 
sanction. Neither man nor child can be allowed to stand condemned 
by methods which flout constitutional requirements of due process 
of law. 

But we are told that this boy was advised of his constitutional rights 
before he signed the confession and that, knowing them, he neverthe¬ 
less confessed. That assumes, however, that a boy of fifteen, without 
aid of counsel, would have a full appreciation of that advice and that 
on the facts of this record he had a freedom of choice. We cannot 
indulge those assumptions. Moreover, we cannot give any weight to 
recitals which merely formalize constitutional requirements. For¬ 
mulas of respect for constitutional safeguards cannot prevail over the 
facts of life which contradict them. They may not become cloak for 
inquisitorial practices and make an empty form of the due process of 
law for which free men fought and died to obtain. 

The course we followed in Chambers v. Florida , 309 U.S. 227,... 
[and subsequent cases] ... must be followed here. The Fourteenth 
Amendment prohibits the police from using the private, secret cus¬ 
tody of either man or child as a device for wringing confessions 
from them. 

Reversed. 

Mr. Justice Frankfurter, joining in reversal of judgment. 
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Whether a confession of a lad of fifteen is “voluntary” and as such 
admissible, or "coerced” and thus wanting in due process, is not a 
matter of mathematical determination. Essentially it invites psycho¬ 
logical judgment—a psychological judgment that reflects deep, even 
if inarticulate feelings of our society. ... 


... Unfortunately, we cannot draw upon any formulated expres¬ 
sion of the existence of such feeling. Nor are there available experts 
on such matters to guide the judicial judgment. Our Constitutional 
system makes it the Court's duty to interpret those feelings of society 
to which the Due Process Clause gives legal protection. Because of 
their inherent vagueness the tests by which we are to be guided are 
most unsatisfactory, but such as they are wc must apply them. 


Unhappily we have neither physical nor intellectual weights and 
measures by which judicial judgment can determine when pressures 
m securing a confession reach the coercive intensity that calls for the 
exclusion of a statement so secured. Of course, the police meant to 
exercise pressures upon Haley to make him talk. That was the very 
purpose of their procedure. In concluding that a statement is not 
voluntary which results from pressures such as were exerted in this 
case to make a lad of fifteen talk when the Constitution gave him the 
eight to keep silent and when the situation was so contrived that 
appreciation of his rights and thereby the means of asserting them 
were effectively withheld from him by the police. I do not believe I 
express a merely personal bias against such a procedure. Such a find¬ 
ing, I believe, reflects those fundamental notions of fairness and 
justice in the determination of guilt or innocence which lie em¬ 
bedded in the feelings of the American people and are enshrined in 
the Due Process Clause of the Fourteenth Amendment. To remove 
the inducement to resort to such methods this Court has repeatedly 
denied use of the fruits of illicit methods. 

Accordingly, I think Haley’s confession should have been excluded 
and the conviction based upon it should not stand. 

Mr. Justice Burton, with whom the Chief Justice, Mr. Justice 
Reed, and Mr. Justice Jackson concur, dissenting. 
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As admitted by the petitioner in this Court, the entire issue here 
resolves itself into a consideration of the methods used in obtaining 
the confession. This in turn resolves itself primarily into a question 
of the credibility of witnesses as a means of determining the contested 
question ns to what methods in fact were used. A voluntary confes¬ 
sion not only is valid but it is the usual, best and generally fairest 
kind of evidence. Often it is the only direct evidence obtainable as 
to the state of mind of the accused. The giving of such a confession 
promptly is to be encouraged in the interest of all concerned. The 
police are justified and under obligation to seek such confessions. At 
the same time, it is a primary part of their obligation to see to it that 
coercion, including intimidation, is not used to secure a confession. 
It should be evident to them not only that involuntary confessions 
are worthless as evidence, but that coercion applied in securing them 
itself constitutes a serious violation of duty. 

I he question in this case is the simple one—was the confession in 
fact voluntary? As in many other cases it is difficult, because of con¬ 
flicting testimony, to determine this controlling fact. Self-serving 
perjury, however, must not be the pass-key to a mandatory exclusion 
of the confession from use as evidence. It is for the trial judge and 
the jury, under the safeguards of constitutional due process of crim¬ 
inal law, to apply even-handed justice to the determination of the 
factual issues.... 


We are not in a position, on the basis of mere suspicion, to hold 
the trial court in error and to conclude "that this was a confession 
wrung from a child by means which the law should not sanction." 
While coercion and intimidation in securing a confession should be 
unequivocally condemned and punished and their product invali¬ 
dated, nevertheless such coercion should not be presumed to exist 
because of a mere suggestion or suspicion, in the face of contrary 
findings by the triers of fact. On the basis of the undisputed testimony 
relied upon by the Court, it is not justified in making such a deter¬ 
mination of "the callous attitude of the police" of Canton as thereby 
to override not only the sworn testimony of the State's public officials 
but also the conclusions of the triers of fact. The trial judge, with his 
first-hand knowledge, both of the credibility indicated by the testi¬ 
mony in open court and of the habitual "attitude of the police" of 
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Canton, if there be any such attitude, found to the contrary. That 
judge and the law enforcement officers of Canton have been entrusted 
by the State of Ohio with the enforcement of the constitutional obli¬ 
gations of the public to each individual and also of each individual 
to the public. In the absence of substantial proof to upset the findings 
of the trial court, these public officers should not be charged with 
callousness toward, or with violation of, their constitutional obli¬ 
gations. 


In testing due process this Court must first make sure of its facts. 
Until a better way is found for testing credibility than by the exam¬ 
ination of witnesses in open court, we must give trial courts and 
juries that wide discretion in this field to which a living record, as 
distinguished from a printed record, logically entitles them. In this 
living record there are many guideposts to the truth which are not 
m the printed record. Without seeing them ourselves, we will do well 
to give heed to those who have seen them. 7 


2 . LEGISLATIVE AND ADMINISTRATIVE 
PROCEDURE 8 

BI-METALI.IC INVESTMENT COMPANY v. COLORADO 

239U.S.441 (1915) 

Mr. Justice Holmes delivered the opinion of the Court. 

This is a suit to enjoin the State Board of Equalization and the 
Colorado Tax Commission from putting in force and the defendant 
Pitcher, as assessor of Denver, from obeying, an order of the board, 
increasing the valuation of all taxable property in Denver 40 per 
cent. The order was sustained and the suit directed to be dismissed 
by the supreme court of the state.... The plaintiff is the owner of 
real estate in Denver, and brings the case here on the ground that 
it was given no opportunity to be heard, and that therefore its prop¬ 
erty will be taken without due process of law, contrary to the Four¬ 
teenth Amendment of the Constitution of the United States. That 
is the only question with which we have to deal. ... 

For the purposes of decision we assume that the constitutional 

. D S °i mC in, . truc,ors ma V P refer pass now to the subjecc of the extension of the Bill 

Kights to include state action. The pertinent material will be found infra Ch XIII 
pp. 580-610. ’ ‘ ' 

8 Davidson v. New Orleans, supra, p. 329. should be reread in this context. 
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question is presented in the baldest way,—that neither the plaintiff 
nor the assessor of Denver, who presents a brief on plaintiff’s side, 
nor any representative of the city and county, was given an opportu¬ 
nity to be heard, other than such as they may have had by reason of 
the fact that the time of the meeting of the board is fixed by law. 
On this assumption it is obvious that injustice may be suffered if 
some property in the county already has been valued at its full worth. 
But if certain property has been valued at a rate different from that 
generally prevailing in the county, the owner has had his opportunity 
to protest and appeal as usual in our system of taxation (Hager v. 
Reclamation District , in U.S. 701. 709, 710), so that it must be 
assumed that the property owners in the county all stand alike. The 
question, then, is whether all individuals have a constitutional right 
to be heard before a matter can be decided in which all are equally 
concerned,—here, for instance, before a superior board decided that 
the local taxing officers have adopted a system of undervaluation 
throughout a county, as notoriously often has been the case.... 

Where a rule of conduct applies to more than a few people, it 
is impracticable that everyone should have a direct voice in its 
adoption. I he Constitution does not require all public acts to be 
done in town meeting or an assembly of the whole. General statutes 
within the state power are passed that affect the person or property 
of individuals, sometimes to the point of ruin, without giving them 
a chance to be heard. Their rights are protected in the only way that 
they can be in a complex society, by their power, immediate or re¬ 
mote, over those who make the rule. If the result in this case had been 
reached, as it might have been, by the state’s doubling the rate of 
taxation, no one would suggest that the Fourteenth Amendment was 
violated unless every person affected had been allowed an opportu¬ 
nity to raise his voice against it before the body intrusted by the state 
constitution with the power. In considering this case in this Court 
we must assume that the proper state machinery has been used, and 
the question is whether, if the state constitution had declared that 
Denver had been undervalued as compared with the rest of the 
state, and had decreed that for the current year the valuation should 
be 40 per cent higher, the objection now urged could prevail. It 
appears to us that to put the question is to answer it. There must be 
a limit to individual argument in such matters if government is to 
go on. ... 

Judgment affirmed. 



THE FOURTEENTH AMENDMENT: DUE PROCESS IN PROCEDURE 397 

LAWTON v. STEELE 
T>2 U S. i33(' 8 ‘M) 

[A New York statute provided that any fish nets used in violation 
of state laws for the protection of fish and game were to be considered 
public nuisances and should be summarily destroyed. Game consta¬ 
bles and similar officials were charged with the duty of seizing any 
such nets and destroying them: they were not liable in damages or 
subject to suit for such summary destruction ol property. 

[Steele, an officer of the state, came upon fifteen nets belonging 
to Lawton which were either in use or had the signs of recent use in 
violation of state law. In accordance with the statute Steele seized the 
nets and destroyed them. Lawton then sued Steele for the value of 
the nets. $216: on appeal, the state supreme court held (or the 
defendant.) 

Mr. Justice Brown delivered the opinion ol the Court. 

This case involves the unconstitutionality of an act of the legisla¬ 
ture of the state of New York_ 

The main and only real difficulty connected with the act in ques¬ 
tion is in its declaration that any net, etc., maintained in violation 
of any law for the protection of fisheries, is to be treated as a public 
nuisance, “and may be abated and summarily destroyed by any per¬ 
son. and it shall be the duty of each and every protector aforesaid 
and every game constable to seize, remove, and forthwith destroy the 
same.” The legislature, however, undoubtedly possessed the power 
not only to protect fishing by nets in these waters, but to make it a 
criminal offense, and to take such measures as were reasonable and 
necessary to prevent such offenses in the future. It certainly could 
not do this more effectually than by destroying the means of the 
offense. If the nets were being used in a manner detrimental to the 
interests of the public, we think it was within the power of the legis¬ 
lature to declare them to be nuisances, and to authorize the officers 
of the state to abate them.... 

An act of the legislature which has for its object the preservation 
of the public interests against the illegal depredations of private 
individuals ought to be sustained, unless it is plainly violative of the 
Constitution, or subversive of private rights. In this case there can 
be no doubt of the right of the legislature to authorize judicial pro¬ 
ceedings to be taken for the condemnation of the nets in question, 
and their sale or destruction by process of law. Congress has assumed 
this power in a large number of cases, by authorizing the condem- 
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nation of property which has been made use of for tlie purpose of 

defrauding the revenue-In all these cases, however, the forfeiture 

was decreed by judicial proceeding. But where the property is of 
liulc value, and its use for the illegal purpose is clear, the legislature 
may declare it to be a nuisance, and subject to summary abatement. 
Instances are the power to kill diseased cattle; to pull down houses 
in the path of conflagrations; the destruction of decayed fruit or 
fish or unwholesome meats, or infected clothing, obscene books or 
pictures, or instruments which can only be used for illegal purposes. 
While the legislature has no right arbitrarily to declare that to be 
a nuisance which is clearly not so, a good deal must be left to its 
discretion in that regard, and if the object to be accomplished is con¬ 
ducive to the public interests, it may exercise a large liberty of choice 
in the means employed. ... 

It is not easy to draw the line between cases where property illeg¬ 
ally used may be destroyed summarily and where judicial proceed¬ 
ings arc necessary for its condemnation. If the property were of 
great value, as. for instance, if it were a vessel employed for smug¬ 
gling or other illegal purposes, it would be putting a dangerous 
power in the hands of a custom officer to permit him to sell or des¬ 
troy it as a public nuisance, and the owner would have good reason 
to complain of such act as depriving him of his property without 
due process of law. But where the property is of trifling value, and 
its destruction is necessary to effect the object of a certain statute, 
we think it is within the power of the legislature to order its sum¬ 
mary abatement. For instance, if the legislature should prohibit the 
killing of fish by explosive shells, and should order the cartridges 
so used to be destroyed, it would seem like belittling the dignity of 
the judiciary to require such destruction to be preceded by a solemn 
condemnation in a court of justice. The same remark might be 
made of the cards, chips, and dice of a gambling-room. 

The value of the nets in question was but $15 apiece. The cost of 
condemning one (and the use of one is as illegal as the use of a 
dozen), by judicial proceedings, would largely exceed the value of 
the net. and doubtless the state would, in many cases, be deterred 
from executing the law by the expense.... It is evident that the 
efficacy of this statute would be very seriously impaired by requiring 
every net illegally used to be carefully taken from the water, carried 
before a court or magistrate, notice of the seizure to be given by 
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publication, and regular judicial proceedings to be instituted tor 
its condemnation. 


Judgment affirmed. 

The Chief Justice [Fuller], with whom Mr. Justice Field and 
Mr. Justice Brewer concur, dissenting. [Opinion omitted.] 

SOUTHERN RAILWAY CO. v. VIRGINIA ex rel. SHIRLEY 

290 U.S. 190(1933) 

Mr. Justice McReynolds delivered the opinion of the Court. 

This appeal questions the validity of chap. 62. Acts General As- 
sembly of Virginia. 1930; Michies Code. § 3974a.... The claim is 
that enforcement of the Act as construed by the state supreme court, 
woulc] deprive appellant of property without due process of law and 
thus violate the Fourteenth Amendment. 

Purporting to proceed under the challenged chapter, the Highway 
Commissioner, without prior notice, advised appellant that in his 
opinion public safety and convenience required elimination of the 
grade crossing near Antlers; also, he directed construction there of 
an overhead passage according to accompanying plans and specifica- 
nons. Replying, the Company questioned the Commissioner's con- 
elusion upon the facts, denied the validity of the Act. and refused 
to undertake the work. Thereupon, by petition he asked the State 
Corporation Commission for an order requiring it to proceed. A 
demurrer to this questioned the constitutionality of the statute. It 
(■specially pointed out that the Commissioner undertook to ordain, 
without prior notice, and that there was no provision for any review 
except in respect of the proposed plans for the structure. The com¬ 
mission overruled the demurrer and directed the railway to con¬ 
struct the overhead. The supreme court construed the statute and 
approved this action. 

As authoritatively interpreted the challenged act permits the High¬ 
way Commissioner—an executive officer—without notice or hearing 
to command a railway company to abolish any designated grade 
crossing and construct an overhead when, in his opinion, necessary 
for public safety and convenience. His opinion is final upon the 
undamental question whether public convenience and necessity re¬ 
quire the elimination, unless what the supreme court denominates 
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arbitrary” exercise of the granted power can be shown. Upon 
petition, filed within sixty days, the Corporation Commission may 
consider the proposed plans and approve or modify them, but nothing 
more. The statute makes no provision for review by any court. But 
the supreme court has declared that a court of equity may give relief 
under an original bill where '‘arbitrary" action can be established. 

As construed and applied, we think the statute conflicts with the 
Fourteenth Amendment. 

Certainly, to require abolition of an established grade crossing and 
the outlay of money necessary to construct an overhead would take 
the railway’s property in a very real sense. This seems plain enough 
both upon reason and authority. ... 

If we assume that by proper legislation a state may impose upon 
railways the duty of eliminating grade crossings, when deemed neces¬ 
sary for public safety and convenience, the question here is whether 
the challenged statute meets the requirements of due process of law. 
Undoubtedly, it attempts to give an administrative officer power to 
make final determination in respect of facts—the character of a cross¬ 
ing and what is necessary for the public safety and convenience— 
without notice, without hearing, without evidence; and upon this 
ex parte finding not subject to general review, to ordain that ex¬ 
penditures shall be made for erecting a new structure. The thing 
so authorized is no mere police regulation. 


The claim that the questioned statute was enacted under the police 
power of the state and, therefore, is not subject to the standards 
applicable to legislation under other powers, conflicts with the firmly 
established rule that every state is limited by the inhibitions of the 
Fourteenth Amendment.... 

Lawton v. Steele, 152 U.S. 133, points out that the right to destroy 
private property—nuisance, etc.—for protection against imminent 
danger, has long been recognized. Such action does no violence to 
the Fourteenth Amendment. The principles which control have no 
present application. Here, the statute itself contemplates material 
delay; no impending danger demands immediate action. During 
sixty days the railway may seek modification of the plans proposed. 

Counsel submit that the legislature, without giving notice or 
opportunity to be heard, by direct order might have required elimi¬ 
nation of the crossing. Consequently, they conclude the same may be 
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accomplished in any manner which it deems advisable without vio¬ 
lating the federal Constitution. But if we assume that a state legisla¬ 
ture may determine what public welfare demands and by direct 
command require a railway to act accordingly, it by no means follows 
that an administrative officer may be empowered, without notice or 
hearing, to act with finality upon his own opinion and obtain the 
taking of private property. There is an obvious difference between 
legislative determination and the finding of an administrative official 
not supported by evidence. In theory, at least, the legislature acts 
upon adequate knowledge after full consideration and through 
members who represent the entire public. 

Chapter 62 undertakes to empower the Highway Commissioner 
to take railway property if and when he deems it necessary for public 
safety and convenience. It makes no provision for a hearing, and 
grants no opportunity for a review in any court. This, we think, 
amounts to the delegation of purely arbitrary and unconstitutional 
power unless the indefinite right of resort to a court of equity re¬ 
ferred to by the court below affords adequate protection. 

Considering the decisions here, it is clear that no such authority 
as that claimed for the Commissioner could be entrusted to an ad¬ 
ministrative officer or body under the power to tax, to impose assess¬ 
ments for benefits, to regulate common carriers, to establish drainage 
districts or to regulate business.... Appellee makes no claim to the 
contrary. He affirms, however, that under the police power the legis¬ 
lature could rightly grant the challenged authority. But, as pointed 
out above, this is subject to the inhibitions of the Fourteenth Amend¬ 
ment, and we think the suggested distinction between it and other 
powers of the state is unsound. 

1 his Court has often recognized the power of a state acting through 
an executive officer or body to order the removal of grade crossings, 
hut in all cases there was a right to a hearing and review by some 
court.... 


After affirming appellant s obligation to comply with the Com¬ 
missioner’s order, the court below said: "The railroad is not without 
remedy. Should the power vested in the Highway Commissioner be 
arbitrarily exercised, equity’s long arm will stay his hand.’’ But by 
sanctioning the order directing the railway to proceed, it, in effect, 
approved action without hearing, without evidence, without oppor¬ 
tunity to know the basis therefor. This was to rule that such action 
was not necessarily "arbitrary." There is nothing to indicate what 
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that court would deem arbitrary action or how this could be estab¬ 
lished in the absence of evidence or hearing. In circumstances like 
those here disclosed no contestant could have fair opportunity for 
relief in a court of equity. There would be nothing to show the 
grounds upon which the Commissioner based his conclusion. He 
alone would be cognizant of the mental processes which begot his 
urgent opinion. 

The infirmities of the enactment are not relieved by an indefinite 
right of review in respect of some action spoken of as arbitrary. Be¬ 
fore it properly can be taken under the edict of an administrative 
officer the appellant is entitled to a fair hearing upon the fundamental 
facts. This lias not been accorded. The judgment below must be 
reversed. The cause will be remanded for further proceedings not 
inconsistent with this opinion. 

Reversed. 

The Chief Justice [Hughes], Mr. Justice Stone and Mr. Justice 
Cardozo dissent upon the ground that there has been a lawful dele¬ 
gation to the State Highway Commissioner of the power to declare 
the need for the abatement of a nuisance through the elimination of 
grade crossings dangerous to life and limb; that this power may be 
exercised without notice or hearing (Chicago , B. & Q. R. Co. v. 
Nebraska, 170 U.S. 57, 77), provided adequate opportunity is afford¬ 
ed for review in the event that the power is perverted or abused; and 
that such opportunity has been given by the statutes of Virginia as 
construed by its highest court. 

BOURJOIS v. CHAPMAN 
301 U.S. 183 (1937) 

Mr. Justice Brandeis delivered the opinion of the Court. 

Bourjois, Inc., a New York corporation, brought, in the federal 
court for Maine, this suit seeking to enjoin, both temporarily and 
permanently, the enforcement of Chapter 109 of the Public Laws of 
Maine, 1935, entitled "An Act for the Regulation of Cosmetics." ... 

Section 1 of the Act provides: 

"Registration of cosmetics. On and after January i, 1936, no per¬ 
son, firm, corporation or copartnership shall hold for sale, sell, offer 
for sale, in intrastate commerce, give away, deal in, within this 
state, supply or apply in the conduct of a beauty shop, barber shop, 
hairdressing establishment or similar establishment, any cosmetic 
preparation unless the said preparation has been registered with 
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and a certificate of registration secured from the department of 
health and welfare.” 

Section 2 declares that the purpose of the Act is to safeguard the 
public health; and provides for the issue of certificates of registration 
by the department of health and welfare ”to the manufacturer, pro¬ 
prietor, or producer of any cosmetic preparation.” Other sections 
of the Act contain elaborate provisions for the seizure and forfeiture 
of “cosmetic preparations kept or deposited within the state for un¬ 
lawful sale or use”: and for imposition of fines upon violators of the 
statute. 


1 he plaintiff has not applied for a certificate of registration of 
any of its preparations; and it announces that it will refuse to do so, 
because the statute is void under the federal and state Constitutions. 
Sixteen distinct grounds of invalidity are argued with great earnest¬ 
ness. None is well founded. Only a few need to be discussed. 


Third. The plaintiff contends that in other respects the statute 
violates rights protected by the Fourteenth Amendment and the 
Constitution of the United States. It objects that the power conferred 
l, P on the board to grant or deny a certificate is unlimited; that the 
board has issued no regulations; and that neither the statute nor the 
board has provided for hearing an applicant.... Section 2 defines 
the department s control of registration: 

"The said department is authorized to regulate or to refuse the 
issuance of certificates or to prohibit the sale of cosmetic prepara¬ 
tions which in its judgment contain injurious substances in such 
amounts as to be poisonous, injurious or detrimental to the person.” 

Delegation of the power to exercise that judgment is not obnoxious 
to the constitution of Maine.... And obviously, it contravenes no 
provision of the federal Constitution. . .. Neither constitution re¬ 
quires that exercise of such a power be preceded by the adop¬ 
tion of regulations. And neither constitution requires that there 
must be a hearing of the applicant before the board may exercise 
a judgment under the circumstances and of the character here in¬ 
volved. The requirement of due process of law is amply safeguarded 
b Y § 2 of the statute, which provides: 

From the refusal of said department to issue a certificate of 
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registration tor any cosmetic preparation appeal shall lie to the supe¬ 
rior court in the county of Kennebec or any other county in the state 
from which the same was offered for registration.” 


Affirmed. 

MODEL STATE ADMINISTRATIVE PROCEDURE ACT 

[The National Conference of Commissioners on Uniform State 
Laws at its 1946 session produced a draft bill on administrative 
procedure from which the following extracts are taken. This draft 
is the second one. an earlier one having been formulated in 1943. 
I hat first draft has been adopted in Wisconsin; general legislation on 
administrative procedure has also been enacted in Ohio. California. 
North Carolina, and several other states. The 1946 Model Act shows 
marked influences from the Federal Administrative Procedure Act. 
bo Stat. 237. adopted the same year. The federal law as well as this 
draft manifest, in the words of Professor Walter Gellhorn, "the drive 
among lawyers to standardize by statute the practices and principles 
of administrative agencies which adjudicate or make rules." To put 
it in other words, these enactments would seek to spell out criteria 
of due process of law in administrative procedure.] 


Section 8. (Contested Cases; Notice. Hearings. Records.) 

In any contested case all parties shall be afforded an opportunity 
for hearing after reasonable notice. The notice shall state the time, 
place, and issues involved, but if. by reason of the nature of the pro¬ 
ceeding, the issues cannot be fully stated in advance of the hearing, 
or if subsequent amendment of the issues is necessary, they shall be 
fully stated as soon as practicable, and opportunity shall be afforded 
all parties to present evidence and argument with respect thereto. 
The agency shall prepare an official record, which shall include testi¬ 
mony and exhibits, in each contested case, but it shall not be neces¬ 
sary to transcribe shorthand notes requested for purposes of rehear¬ 
ing or court review. Informal disposition may also be made of any 
contested case by stipulation, consent order, or default. Each agency 
shall adopt appropriate rules of procedure for notice and hearing 
in contested cases. 
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Section 12. (Judicial Review of Contested Cases.) 

(1) Any person aggrieved by a final decision in contested case, 
whether such decision is affirmative or negative in form, is entitled to 
judicial review thereof under this act (but nothing in this section 
shall be deemed to prevent resort to other means of review, redress, 
relief or trial de novo, provided by law). 


UNITED STATES ex rcl. KNAUFF v. SHAUGHNESSY 0 

S38U.S.537 (.950) 

Mr. Justice Minton delivered the opinion of the Court. 

May the United States exclude without hearing, solely upon a 
finding ot the Attorney General that her admission would be pre¬ 
judicial to the interests of the United States, the alien wife of a 
citizen who had served honorably in the armed forces of the United 
States during World War II? The District Court for the Southern 
District of New York held that it could, and the Court of Appeals 
for the Second Circuit affirmed. ... We granted certiorari to examine 

the question especially in the light ol the War Brides Act of December 
28. 19.,5- 

Petitioner was bom in Germany in 1915. She left Germany and 
went to Czechoslovakia during the Hitler regime. There she was 
married and divorced. She went to England in 1939 as a refugee. 
Thereafter she served with the Royal Air Force efficiently and honor¬ 
ably from January 1, 1943, until May 30, 1946. She then secured 
civilian employment with the War Department of the United States 
in Germany. Her work was rated "very good" and "excellent." On 
February 28, 1948, with the permission of the Commanding General 
at Frankfurt, Germany, she married Kurt W. Knauff. a naturalized 
citizen of the United States. He is an honorably discharged United 
States Army veteran of World War II. He is. as he was at the time of 
his marriage, a civilian employee of the United States Army at Frank¬ 
furt, Germany. 

On August 14, 1948, petitioner sought to enter the United States 
to be naturalized. On that day she was temporarily excluded from the 
United States and detained at Ellis Island. On October 6, 1948, the 
Assistant Commissioner of Immigration and Naturalization recom- 

0 While this case involves federal rather than state action and is thus not a Fourteenth 
amendment problem it raises a sharp and urgent issue of due process of law j n the con¬ 
temporary scene ami is therefore included at this point. 
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mended that she be permanently excluded without a hearing on the 
ground that her admission would be prejudicial to the interests of the 
United States. On the same day the Attorney General adopted this 
recommendation and entered a final order of exclusion. . .. 

The authority of the Attorney General to order the exclusion of 
aliens without a hearing flows from the Act of June 21, 1941, amend¬ 
ing § 1 of the Act of May 22, 1918. By the 1941 amendment it was 
provided that the President might, upon finding that the interests of 
the United States required it, impose additional restrictions and pro¬ 
hibitions on the entry into and departure of persons from the United 
States during the national emergency proclaimed May 27, 1941. 
Pursuant to this Act of Congress the President on November 14, 
1941, issued Proclamation 2523.... 

Pursuant to the authority of this proclamation the Secretary of 
State and the Attorney General issued regulations governing the en¬ 
try into and departure of persons from the United States during the 
national emergency. Subparagraphs (a) to (k) of § 175.53 of these 
regulations specified the classes of aliens whose entry into the United 
States was deemed prejudicial to the public interest. Subparagraph 
(b) of § 175.57 provided that the Attorney General might deny an 
alien a hearing before a board of inquiry in special cases where he 
determined that the alien was excludable under the regulations on 
the basis of information of a confidential nature, the disclosure of 
which would be prejudicial to the public interest. 

It was under this regulation 175.57 (b) that petitioner was excluded 
by the Attorney General and denied a hearing. We are asked to pass 
upon the validity of this action. 

At the outset we wish to point out that an alien who seeks admis¬ 
sion to this country may not do so under any claim of right. Admis¬ 
sion of aliens to the United States is a privilege granted by the 
sovereign United States Government. Such privilege is granted to 
an alien only upon such terms as the United States shall prescribe. 
It must be exercised in accordance with the procedure which the 
United States provided.... 


Whatever the procedure authorized by Congress is, it is due process 
as far as an alien denied entry is concerned. ... 
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... The contention of petitioner is that she is entitled to the sta¬ 
tutory hearing [normally prescribed by Congress in time of peace. 8 
U.S. Code §§ 152, 153] because... the War Brides Act. within which 
she comes. ... discloses a congressional intent that special restrictions 
on the entry of aliens should cease to apply to war brides upon the 
cessation of hostilities. 

The War Brides Act provides that World War II is the period 
from December 7. 1941, until the proclaimed termination of hostili¬ 
ties. This has nothing to do with the period for which the regulations 
here acted under were authorized. The beginning and end of the 
war are defined by the War Brides Act. we assume, for the purpose 
of ascertaining the period within which citizens must have served 
in the armed forces in order for their spouses and children to be 
entitled to the benefits of the Act. The special procedure followed 
in this case was authorized not only during the period of actual hos¬ 
tilities but during the entire war and the national emergency pro¬ 
claimed May 27. 1941. The national emergency has never been ter¬ 
minated. Indeed, a state of war still exists. Sec Woods v. C/oyd W. 
Miller Co., 333 U.S. 13s. 10 Thus the authority upon which the At¬ 
torney General acted remains in force.... 

Hie War Brides Act does not relieve petitioner of her alien status. 
Indeed, she sought admission in order to be naturalized and thus to 
overcome her alien status. The Act relieved her of certain physical, 
mental, and documentary requirements and of the quota provisions 
of the immigration laws. But she must, as the Act requires, still be 
otherwise admissible under the immigration laws.” In other words, 
aside from the enumerated relaxations of the immigration laws she 
must be treated as any other alien seeking admission. Under the im¬ 
migration laws and regulations applicable to all aliens seeking entry 
into the United States during the national emergency, she was ex¬ 
cluded by the Attorney General without a hearing. In such a case 
we have no authority to retry the determination of the Attorney 
General. . .. 

• •. We find no legal defect in the manner of petitioner’s exclusion, 
and the judgment is 

Affirmed. 

Mr. Justice Douglas [who was convalescing from an accident] 
and Mr. Justice Clark [who as Attorney General had issued the 

10 Infra, p. 625. 
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order excluding Mrs. Knauff] took no part in the consideration or 
decision of this case. 

Mr. Justice Frankfurter, dissenting. 


Mr. Justice Jackson, whom Mr. Justice Black and Mr. Justice 
Frankfurter join, dissenting. 

I do not question the constitutional power of Congress to author¬ 
ize immigration authorities to turn back from our gates any alien or 
class of aliens. But I do not find that Congress has authorized an 
abrupt and brutal exclusion of the wife of an American citizen 
without a hearing. 

Congress held out a promise of liberalized admission to alien 
brides, taken unto themselves by men serving in or honorably dis¬ 
charged from our armed services abroad, as the Ac t, set forth in the 
Court's opinion, indicated. The petitioning husband is honorably 
discharged and remained in Germany as a civilian employee. Our 
military authorities abroad require their permission before marriage. 
The Army in Germany is not without a vigilant and security-con¬ 
scious intelligence service. This woman was employed by our Euro¬ 
pean Command and her record is not only without blemish, but is 
highly praised by her superiors. The marriage of this alien woman to 
this veteran was approved by the Commanding General at Frank- 
furt-on-Main. 

Now this American citizen is told he cannot bring his wife to the 
United States, but he will not be told why. He must abandon his 
bride to live in his own country or forsake his country to live with 
his bride. 

So he went to court and sought a writ of habeas corpus, which we 
never tire of citing to Europe as the unanswerable evidence that our 
free country permits no arbitrary official detention. And the Govern¬ 
ment tells the Court that not even a court can find out why the girl 
is excluded. But it says we must find that Congress authorized this 
treatment of war brides and even if we cannot get any reasons for it. 
we must say it is legal; security requires it. 

Security is like liberty in that many are the crimes committed in 
its name. The menace to the security of this country, be it great as 
it may, from this girl's admission is as nothing compared to the menace 
to free institutions in procedures of this pattern. In the name of 
security the police state justifies its arbitrary oppressions on evidence 
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that is secret, because security might be prejudiced if it were brought 
to light in hearings. The plea that evidence of guilt must be secret 
is abhorrent to free men. because it provides a cloak for the malevo¬ 
lent. the misinformed, the meddlesome, and the corrupt to play the 
role of informer undetected and uncorrccted_ 

. ' a K m , SU t re th f officials hcre have acted from a sense of duty, with 
full belief in their lawful power, and no doubt upon information 
which, if it stood the test of trial, would justify the order of exclusion 
But not even they know whether it would stand this test. And any¬ 
way .. personal confidence in the officials involved does not excuse 

a judge for sanctioning a procedure that is dangerously wrong in 
principle_ 

Congress will have to use more explicit language than any vet cited 
belore I will agree that it has authorized an administrative officer to 
break up the family of an American citizen or force him to keep his 
wife by becoming an exile. Likewise, it will have to be much more 
explicit before I can agree that it authorized a finding of serious 
misconduct against the wife of an American citizen without notice 
<>J charges, evidence of guilt and a c hance to meet it. 

I should direct the Attorney General either to produce his evidence 
justifying exclusion or to admit Mrs. Knauff to the country. 



CHAPTER X 


* 



* 


The Fourteenth Amendment: 
Equal Protection of the Laws 


1. CLASSIFICATION OR DISCRIMINATION? 

YICK WO v. HOPKINS 
118U.S. 356(1886) 

[This case involved an ordinance of the City and County of San 
Francisco which made it unlawful "to carry on a laundry ... without 
having first obtained the consent of the board of supervisors, except 
the same be located in a building constructed either of brick or 
stone." Yick Wo and bis associates were convicted of violation of this 
ordinance and sentenced to prison terms. They sought release through 
writs of habeas corpus which the state supreme court denied.] 

Mr. Justice Matthews delivered the opinion of the Court. 


The determination of the question whether the proceedings under 
these ordinances and in enforcement of them are in conflict with the 
Constitution and laws of the United States necessarily involves the 
meaning of the ordinances, which, for that purpose, we are required 
to ascertain and adjudge. 

We arc consequently constrained, at the outset, to differ from the 
Supreme Court of California upon the real meaning of the ordi¬ 
nances in question. The court considered these ordinances as vesting 
in the board of supervisors a not unusual discretion in granting or 
withholding their assent to the use of wooden buildings as laundries, 
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to be exercised in reference to the circumstances of each case, with a 
view to the protection of the public against the clangers of fire. We 
are not ab,e 10 concur in that interpretation of the power conferred 
upon the supervisors. There is nothing in the ordinances which points 
to such a regulation of the business of keeping and conducting 
laundries. They seem intended to confer, and actually do confer, 
not a discretion to be exercised upon a consideration of the circum¬ 
stances of each case, but a naked and arbitrary power to give or 
withhold consent, not only as to places, but as to persons. So that, 
if an applicant for such consent, being in every way a competent 
and qualified person, and having complied with every reasonable 
condition demanded by any public interest, should, failing to obtain 
the requisite consent of the supervisors to the prosecution of his 
business, apply for redress by the judicial process of mandamus, to 
require the supervisors to consider and act upon his case, it would 
be a sufficient answer for them to say that the law had conferred 
upon them authority to withhold their assent without reason and 
without responsibility. The power given to them is not confided to 
their discretion in the legal sense of that term, but is granted to their 
mere will. It is purely arbitrary, and acknowledges neither guidance 
nor restraint.... 


Hie ordinance drawn in question in the present case ... docs not 
prescribe a rule and conditions for the regulation of the use of prop¬ 
erty for laundry purposes, to which all similarly situated may con¬ 
form. It allows without restriction the use for such purposes of build¬ 
ings of brick or stone; but, as to wooden buildings, constituting 
nearly all those in previous use, it divides the owners or occupiers 
into two classes, not having respect to their personal character and 
qualifications for the business, nor the situation and nature and 
adaptation of the buildings themselves, but merely by an arbitrary 
line, on one side of which are those who are permitted to pursue 
their industry by the mere will and consent of the supervisors, and 
on the other those from whom that consent is withheld, at their mere 
will and pleasure. And both classes are alike only in this, that they 
are tenants at will, under the supervisors, of their means of living. 
The ordinance, therefore, also differs from the not unusual case, 
where discretion is lodged by law in public officers or bodies to grant 
or withhold licenses to keep taverns, or places for the sale of spiritu¬ 
ous liquors, and the like, when one of the conditions is that the appli¬ 
cant shall be a fit person for the exercise of the privilege, because in 
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such cases the iact of fitness is submitted to the judgment of the 
officer, and calls for the exercise of a judicial nature. 

The rights of the petitioners, as affected by the proceedings of 
which they complain, are not less, because they are aliens and sub¬ 
jects of the Emperor of China. 

I he Fourteenth Amendment to the Constitution is not confined 
to the protection of citizens. It says: "Nor shall any State deprive any 
person of life, liberty, or property without due process of law; nor 
deny to any person within its jurisdiction the equal protection of 
the laws." These provisions are universal in their application, to all 
persons within the territorial jurisdiction, without regard to any 
difference of race, or color, or of nationality, and the equal protec¬ 
tion of the laws is a pledge of the protection of equal laws.... 

It is contended on the part of the petitioners, that the ordinances 
for violations of which they are severally sentenced to imprisonment, 
are void on their face, as being within the prohibitions of the Four¬ 
teenth Amendment; and, in the alternative, if not so, that they are 
void by reason of their administration, operating unequally, so as 
to punish in the present petitioners what is permitted to others as 
lawful, without any distinction of circumstances—an unjust and 
illegal discrimination, it is claimed, which, though not made expressly 
by the ordinances, is made possible by them. 


In the present cases we are not obliged to reason from the probable 
to the actual, and pass upon the validity of the ordinances complained 
of, as tried merely by the opportunities which their terms afford, of 
unequal and unjust discrimination in their administration. For the 
cases present the ordinances in actual operation, and the facts shown 
established an administration directed so exclusively against a partic¬ 
ular class of persons as to warrant and require the conclusion that, 
whatever may have been the intent of the ordinances as adopted, 
they are applied by the public authorities charged with their admin¬ 
istration, and thus representing the State itself, with a mind so un¬ 
equal and oppressive as to amount to a practical denial by the State 
of that equal protection of the laws which is secured to the petition¬ 
ers, as to all other persons, by the broad and benign provisions of 
the Fourteenth Amendment to the Constitution of the United States. 
Though the law itself be fair on its face and impartial in appearance, 
yet, if it is applied and administered by public authority with an 
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ev‘! eye and an unequal hand, so as practically to make unjust and 
illegal discriminations between persons in similar circumstances, 
tnatena! to their rights, the denial ol equal justice is still within the 
prohibition of the Constitution. 


The present cases, as shown by the facts disclosed in the record, 
are within this class. It appears that both petitioners have complied 
with every requisite, deemed by the law or by the public officers 
charged with its administration, necessary for the protection of 
neighboring property from fire, or as a precaution against injury 
to the public health. No reason whatever, except the will of 
the supervisors, is assigned why they should not be permitted to carry 
on, in the accustomed manner, their harmless and useful occupation 
on which they depend for a livelihood. And while this consent of the 
supervisors is withheld from them and from two hundred others 
who have also petitioned, all of whom happen to be Chinese subjects, 
eighty others, not Chinese subjects, are permitted to carry on the 
same business under similar conditions. The fact of this discrimina- 
■men is admitted. No reason for it is shown, and the conclusion can¬ 
not be resisted, that no reason for it exists except hostility to the race 
and nationality to which the petitioners belong, and which in the 
eye of the law is not justified. The discrimination is. therefore, illegal, 
and the public administration which enforces it is a denial of the 
equal protection of the laws, and a violation of the Fourteenth 
Amendment of the Constitution. The imprisonment of the petition¬ 
ers is, therefore, illegal, and they must be discharged_ 

Reversed. 


TRUAX v. RAICH 
239 U S. 33 (1915) 

Mr. Justice Hughes delivered the opinion of the Court. 

Under the initiative provision of the constitution of Arizona (Art. 
1 ’■ SCt ., '} l,lere was adopted the following measure which was pro¬ 
claimed by the Governor as a law of the State on December 14, 19,4; 


A ." ‘° ? r ° teCt thC Ci ' izCns ° f ,hc Uni,e<l S,a,cs in ,hci ' employment 

agamst non-cuzc" 5 of the Uniicd Slates, in Arizona, and .0 provide penal- 
"CS and punishment for the violation thereof, 

Be it enacted by the People of the State of Arizona: 

vidualTh' Any COm 'T y ' C0r P 0 ' ad0 ". P aitnc| ship, association or indi- 
,,N wnr . '° ,s - or ma >’ hcrcaf,cr become an employer of more than five 
(5) workers at any one lime, in the Slate of Arizona, regardless of kind or 
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class of work, or sex of workers, shall employ not less than eighty ( 80 ) per 
cent qualified electors or native-born citizens of the United States or some 
sub-division thereof. [Penalty provisions omitted.] 


Mike Raich (the appellee), a native of Austria, and an inhabitant 
of the State of Arizona but not a qualified elector, was employed as a 
cook by the appellant William Truax, Sr., in his restaurant in the 
city of Bisbee, Cochise County. Truax had nine employees, of whom 
seven were neither "native-born citizens" of the United States nor 
qualified electors. After the election at which the act was passed 
Raich was informed by his employer that when the law was pro¬ 
claimed, and solely by reason of its requirements and because of the 
fear of the penalties that would be incurred in case of its violation, 
he would be discharged. Thereupon, on December 15, 1914, Raich 
filed this bill in the District Court of the United States for the Dis¬ 
trict of Arizona, asserting among other things that the act denied to 
him the equal protection of the laws and hence was contrary to the 
Fourteenth Amendment of the Constitution of the United States. 
Wiley E. (ones, the attorney general of the state, and W. G. Gilmore, 
the county attorney of Cochise County, were made defendants in 
addition to the employer Truax, upon the allegation that these offi¬ 
cers would prosecute the employer unless he complied with its terms 
and that in order to avoid such a prosecution the employer was about 
to discharge the complainant.... 


The question then is whether the act assailed is repugnant to the 
Fourteenth Amendment. Upon the allegations of the bill, it must be 
assumed that the complainant, a native of Austria, has been admitted 
to the United States under the federal law. He was thus admitted with 
the privilege of entering and abiding in the United States, and 
hence of entering and abiding in any state of the union... • 
Being lawfully an inhabitant of Arizona, the complainant is entitled 
under the Fourteenth Amendment to the equal protection of its laws. 
The description—"any person within its jurisdiction"—as it has fre¬ 
quently been held, includes aliens.... 

The act, it will be observed, provides that every employer (whether 
corporation, partnership, or individual) who employs more than five 
workers at any one time regardless of kind or class of work, or sex of 
workers shall employ "not less than eighty per cent qualified electors 
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or native-born citizens of the United States or some sub-division 
thereof.” It thus covers the entire field of industry with the exception 
of enterprises that are relatively very small. Its application in the 
present case is to employment in a restaurant the business of which 
requires nine employees. The purpose <>l an act must be found in its 
natural operation and effect, and the purpose of this act is not only 
plainly shown by its provisions, but it is frankly revealed in its title. 
It is there described as An art to protect the citizens of the United 
States in their employment against non citizens of the United States, 
in Arizona.” As the appellants rightly say. there has been no subter¬ 
fuge. It is an act aimed at the employment of aliens, as such, in the 
businesses described. Literally, its terms might be taken to include 
with aliens those naturalized citizens who by reason of change of 
residence might not be at the lime qualified electors in any sub¬ 
division of the United States, but we are dealing with the main pur¬ 
pose of.the statute, definitely stated, in the execution of which the 
complainant is to be forced out of his employment as a cook in a 
restaurant, simply because he is an alien. 


It is sought to justify this act as an exercise of the power of the 
state to make reasonable classifications in legislating to promote the 
health, safety, morals and welfare of those within its jurisdiction. 
Hut this admitted authority, with the broad range of legislative dis¬ 
cretion that it implies, does not go so far as to make it possible for 
the state to deny to lawful inhabitants, because ol their race or nation¬ 
ality, the ordinary means of earning a livelihood. It requires no argu¬ 
ment to show that the right to work for a living in the common occu¬ 
pations of the community is of the very essence of the personal 
freedom and opportunity that it was the purpose of the Amendment 
to secure. ... If this could be refused solely upon the ground of race 
or nationality, the prohibition of the denial to any person of the 
equal protection of the laws would be a barren form of words. It is no 
answer to say. as it is argued, that the act proceeds upon the assump¬ 
tion that "the employment of aliens unless restrained was a peril to 
the public welfare.” The discrimination against aliens in the wide 
range of employments to which the act relates is made an end in itself 
and thus the authority to deny to aliens, upon the mere fact of their 
alienage, the right to obtain support in the ordinary fields of labor 
is necessarily involved. It must also be said that reasonable classifica¬ 
tion implies action consistent with the legitimate interests of the 
state, and it will not be disputed that these cannot be so broadly 
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conceived as to bring them into hostility to exclusive federal power. 
The authority to control immigration—to admit or exclude aliens— 
is vested solely in the Federal Government. Fong Yue Ting v. United 
States, 149 U.S. 698, 713. The assertion of an authority to deny to 
aliens the opportunity of earning a livelihood when lawfully admitted 
to the state would be tantamount to the assertion of the right to deny 
them entrance and abode, for in ordinary cases they cannot live where 
they cannot work. And, if such a policy were permissible, the prac¬ 
tical result would be that those lawfully admitted to the country 
under the authority of acts of Congress, instead of enjoying in a sub¬ 
stantial sense and in their full scope the privileges conferred by the 
admission, would be segregated in such of the states as chose to offer 
hospitality. 

It is insisted that the act should be supported because it is not ‘a 
total deprivation of the right of the alien to labor"; that is. the 
restriction is limited to those businesses in which more than five 
workers are employed, and to the ratio fixed. It is emphasized that 
the employer in any line of business who employs more than five 
workers may employ aliens to the extent of twenty per cent of his 
employees. But the fallacy of this argument at once appears. If the 
state is at liberty to treat the employment of aliens as in itself a peril 
requiring restraint regardless of kind or class of work, it cannot be 
denied that the authority exists to make its measures to that end 

effective_If the restriction to twenty per cent now imposed is 

maintainable the state undoubtedly has the power if it sees fit to 
make the percentage less. We have nothing before us to justify the 
limitation to 20 per cent save the judgment expressed in the enact¬ 
ment. and if that is stiiruient, it is difficult to see why the apprehen¬ 
sion and conviction thus evidenced would not be sufficient were the 
restriction extended so as to permit only ten per cent of the employees 
to be aliens or even a less percentage, or were it made applicable to all 
businesses in which more than three workers were employed instead 
of applying to those employing more than five. We have frequently 
said that the legislature may recognize degrees of evil and adapt its 
legislation accordingly ... [citing cases]; but underlying the classi¬ 
fication is the authority to deal with that at which the classifi¬ 
cation is aimed. The restriction now sought to be sustained is such 
as to suggest no limit to the state's power of excluding aliens from 
employment if the principle underlying the prohibition of the act 
is conceded. No special public interest with respect to any particular 
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business is shown that could possibly be deemed to support the enact- 
mem. for as we have said it relates to every sort. The discrimination 
is against aliens as such in competition with citizens in the described 
range of enterprises and in our opinion it clearly falls under the 
condemnation of the fundamental law. 


The question of rights under treaties was not expressly presented 
by the bill. and. although mentioned in the argument, does not 
require attention in view of the invalidity of the act under the Four¬ 
teenth Amendment. 


[Mr. Justice McRevnolds dissented on the ground that this was a 
suit against a state and as such prohibited by the Eleventh Amend¬ 
ment.] 


DOMINION HOTEL. INC. v. ARIZONA 
2.|9 U.S. 265 (1919) 

Mr. Justice Holmes delivered the opinion of the Court. 

This is an information alleging that the defendant, the plaintiff 
m error, was engaged in the hotel business and permitted a woman 
to work in the hotel for eight hours and that the ' said eight hours 
of work was not then and there performed within a period of twelve 
hours.” with a denial that the defendant was within the exceptions 
made by the statute governing the case. The statute provides as fol¬ 
lows: "Provided further, that the said eight hour period of work shall 
be performed within a period of twelve hours, the period of twelve 
hours during which such labor must be performed not to be appli¬ 
cable to railroad restaurants or eating houses located upon railroad 
rights of way and operated by or under contract with any railroad 
<ompany." [Because of the exemption accorded to station restau¬ 
rants. defendant claims denial of equal protection of the laws.] 
There was a trial and judgment against the defendant which was 
sustained by the Supreme Court of the State. Arizona. 

The Fourteenth Amendment is not a pedagogical requirement of 
die impracticable. The equal protection of the laws does not mean 
diat all occupations that are called by the same name must be treated 
m the same way. The power of the State "may be determined by de¬ 
grees of evil or exercised in cases where detriment is especially ex¬ 
perienced.” Armour & Co. v. North Dakota, 240 U.S. 510. 517. ... It 
may do what it can to prevent what is deemed an evil and stop 
short of those cases in which the harm to the few concerned 
is thought less important than the harm to the public that would 
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ensue if the rule laid down were made mathematically exact. 
The only question is whether we can say on our judicial knowl¬ 
edge that the legislature of Arizona could not have had any 
reasonable ground for believing that there were such public con¬ 
siderations for the distinction made by the present law. The def¬ 
erence due to the judgment of the legislature on the matter has 
been emphasized again and again. ... Of course, this is especially 
true when local conditions may affect the answer, conditions that 
the legislature does but that we cannot know.... 

Presumably, or at least possibly, the main custom of restaurants 
upon railroad rights of way comes from the passengers upon trains 
that stop to allow them to eat. The work must be adjusted to the 
hours of the trains. This fact makes a practical and, it may be, an 
important distinction between such restaurants and others. If in its 
theory the distinction is justifiable, as for all that we know it is, the 
fact that some cases, including the plaintiff s, arc very near to the line 
makes it none the worse. That is the inevitable result of drawing a 
line where the distinctions are distinctions of degree; and the con¬ 
stant business of the law is to draw such lines. “Upholding the act 
as embodying a principle generally fair and doing as nearly equal 
justice as can be expected seems to import that if a particular case 
of hardship arises under it in its natural and ordinary application, 
that hardship must be borne as one of the imperfections of human 
things.” Louisville & Nashville R. Co. v. Barber Asphalt Co., 197 U.S. 
430, 434 _We cannot pronounce the statute void. 

K.OTCH v. BOARD OF RIVER PORT PILOT COMMISSIONERS 
FOR THE PORT OF NEW ORLEANS 
330U.S. 552 ( 1947 ) 

Mr. Justice Black delivered the opinion of the Court. 

Louisiana statutes provide in general that all seagoing vessels mov¬ 
ing between New Orleans and foreign ports must be navigated 
through the Mississippi River approaches to the port of New Orleans 
and within it, exclusively by pilots who are state officers. New state 
pilots are appointed by the governor only upon certification of a 
State Board of River Pilot Commissioners, themselves pilots. Only 
those who have served a six month apprenticeship under incumbent 
pilots and who possess other specific qualifications may be certified 
to the governor by the board. Appellants here have had at least fifteen 
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years experience in the river, the port, and elsewhere, as pilots of 
vessels whose pilotage was not governed by the state law in question. 
Although they possess all the statutory qualifications except that they 
have not served the requisite six months apprenticeship under Louisi¬ 
ana officer pilots, they have been denied appointment as state pilots. 
Seeking relief in a Louisiana state court, they alleged that the incum¬ 
bent pilots, having unfettered discretion under the law in the selec¬ 
tion of apprentices, had selected, with occasional exception, only the 
relatives and friends of incumbents; that the selections were made by 
electing prospective apprentices into the pilots' association, which 
the pilots have formed by authority of state law; that since "member¬ 
ship ... is closed to all except those having the favor of the pilots" 
the result is that only their relatives and friends have and can become 
state pilots. The Supreme Court of Louisiana has held that the pilot¬ 
age law so administered does not violate the equal protection clause 
of the Fourteenth Amendment.... 


The constitutional command for a state to afford "equal protection 
of the laws" sets a goal not attainable by the invention and applica¬ 
tion of a precise formula. This Court has never attempted that im¬ 
possible task. A law which affects the activities of some groups difler- 
cntly from the way in which it affects the activities of other groups is 
not necessarily banned by the Fourteenth Amendment_Other¬ 

wise, effective regulation in the public interest could not be provided, 
however essential that regulation might be. For it is axiomatic that 
the consequence of regulating by setting apart a classified group is 
• hat those in it will be subject to some restrictions or receive certain 
advantages that do not apply to other groups or to all the public. .. . 

I his selective application of a regulation is discrimination in the 
broad sense, but it may or may not deny equal protection of the 
laws. Clearly, it might offend that constitutional safeguard if it rested 
on grounds wholly irrelevant to achievement of the regulation’s objec¬ 
tives. An example would be a law applied to deny a person a right 
to earn a living or hold any job because of hostility to his particular 
race, religion, beliefs, or because of any other reason having no 
rational relation to the regulated activities. ... 


• ••So here, we must consider the relationship of the method of 
appointing pilots to the broad objectives of the entire Louisiana 
pilotage law... .In so doing we must view the appointment system 
in the context of the historical evolution of the laws and institution 
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of pilotage in Louisiana and elsewhere.... And an important factor 
in our consideration is that this case tests the right and power of a 
state to select its own agents and officers. 


The history and practice of pilotage demonstrate that, although 
inextricably geared to a complex commercial economy, it is also a 
highly personalized calling. A pilot does not require a formalized 
technical education so much as a detailed and extremely intimate, 
almost intuitive, knowledge of the weather, waterways and confor¬ 
mation of the harbor or river which he serves. This seems to be par¬ 
ticularly true of the approaches to New Orleans through the treach¬ 
erous and shifting channel of the Mississippi River. Moreover, 
harbor entrances where pilots can most conveniently make their 
homes and still be close to places where they board incoming and 
leave outgoing ships are usually some distance from the port cities 
they serve. These “pilot towns” have begun, and generally exist to¬ 
day, as small communities of pilots perhaps near, but usually distinct 
from the port cities. In these communities young men have an op¬ 
portunity to acquire special knowledge of the weather and water 
hazards of the locality and seem to grow up with ambitions to be¬ 
come pilots in the traditions of their fathers, relatives, and neigh¬ 
bors. We are asked, in effect, to say that Louisiana is without con¬ 
stitutional authority to conclude that apprenticeship under per¬ 
sons specially interested in a pilot's future is the best way to fit him 
for duty as a pilot officer in the service of the State. 

The States have had full power to regulate pilotage of certain 
kinds of vessels since 1789 when the first Congress decided that then 
existing state pilot laws were satisfactory and made federal regula¬ 
tion unnecessary. 1 Stat. 53, 54 (1789), 46 U.S.C. §211. Louisiana 
legislation has controlled the activities and appointment of pilots 
since 1805—even before the Territory was admitted as a State. The 
State pilotage system, as it has evolved since 1805, is typical of that 
which grew up in most seaboard states and in foreign countries. . • • 
Thus in Louisiana, as elsewhere, it seems to have been accepted at 
an early date that in pilotage, unlike other occupations, competi¬ 
tion for appointment, for the opportunity to serve particular ships 
and for fees, adversely affects the public interest in pilotage. 

It is within the framework of this longstanding pilotage regula¬ 
tion system that the practice has apparently existed of permitting 
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pilots, if they choose, to select their relatives and friends as the 
only ones ultimately eligible for appointment as pilots by the gov¬ 
ernor. Many other states have established pilotage systems which 
make the selection of pilots on this basis possible. Thus it was noted 
thirty years ago in a Department of Commerce study of pilotage that 
membership of pilot associations "is limited to persons agreeable 
10 lhosc already members, generally relatives and friend^ of the 
pilots. Probably in pilotage more than in any other occupation of 
the United States the male members of a family follow the same 
work generation to generation.” 

The practice of nepotism in appointing public servants has been 
a subject of controversy in this country throughout our history. 
Some states have adopted constitutional amendments or statutes, to 
prohibit it. These have reflected state policies to wipe out the prac- 
*ice. But Louisiana and most other states have adopted no such gen¬ 
eral policy. We can only assume that the Louisiana legislature 
weighed the obvious possibility of evil against whatever useful func¬ 
tion a closely knit pilotage system may serve. Thus the advantages 
of early experience under friendly supervision in the locality of the 
pilot's training, the benefits to morale and esprit de corps which 
family and neighborly tradition might contribute, the close associa¬ 
tion in which pilots must work and live in their pilot communities 
and on the water, and the discipline and regulation which is im¬ 
posed to assure the State competent pilot service alter appointment, 
might have prompted the legislature to permit Louisiana pilot 
officers to select those with whom they would serve. 

The number of people, as a practical matter, who can be pilots 
is very limited. No matter what system of selection is adopted, all 
but the few occasionally selected must of necessity be excluded. . .. 
We are aware of no decision of this Court holding that the Constitu¬ 
tion requires a state governor, or subordinates responsible to him 
and removable by him for cause, to select state public servants by 
competitive tests or by any other particular method of selection. 
The object of the entire pilotage law, as we have pointed out, is to 
secure for the State and others interested the safest and most effi¬ 
ciently operated pilotage system practicable. We cannot say that 
the method adopted in Louisiana for the selection of pilots is un¬ 
related to this objective-Considering the entirely unique institu¬ 

tion of pilotage in the light of its history in Louisiana, we cannot 
say that the practice appellants attack is the kind of discrimination 
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which violates the equal protection clause of the Fourteenth Amend¬ 
ment. 

Affirmed. 

Mr. Justice Rutledge, dissenting. 

I he unique history and conditions surrounding the activities of 
river port pilots, shortly recounted in the Court's opinion, justify a 
high degree of public regulation. But I do not think they can sus¬ 
tain a system of entailment for the occupation. If Louisiana were 
to provide by statute in haec verba that only members of John 
Smith’s family would be eligible for the public calling of pilot, I 
have no doubt that the statute on its face would infringe the Four¬ 
teenth Amendment. And this would be true, even though John 
Smith and the members of his family had been pilots for genera¬ 
tions. It would be true also if the right were expanded to include a 
number of designated families. 

In final analysis this is, I think, the situation presented on this 
record. While the statutes applicable do not purport on their face 
to restrict the right to become a licensed pilot to members of the 
families of licensed pilots, the charge is that they have been so ad¬ 
ministered. And this charge not only is borne out by the record but 
is accepted by the Court as having been sustained. 

The result of the decision therefore is to approve as constitu¬ 
tional state regulation which makes admission to the ranks of pilots 
turn finally on consanguinity. Blood is, in effect, made the crux of 
selection. That, in my opinion, is forbidden by the Fourteenth 
Amendment’s guaranty against denial of the equal protection of 
the laws. Thf* door is thereby closed to all not having blood rela¬ 
tionship to presently licensed pilots. Whether the occupation is con¬ 
sidered as having the status of "public officer" or of highly regulated 
private employment, it is beyond legislative power to make entrance 
to it turn upon such a criterion. The Amendment makes no excep¬ 
tion from its prohibitions against state action on account of the fact 
that public rather than private employment is affected by the forbid¬ 
den discriminations. That fact simply makes violation all the more 
clear where those discriminations are shown to exist. 

It is not enough to avoid the Amendment’s force that a familial 
system may have a tendency or, as the Court puts it, a direct rela¬ 
tionship to the end of securing an efficient pilotage system. Classifi¬ 
cation based on the purpose to be accomplished may be said ab¬ 
stractly to be sound. But when the test adopted and applied in fact 
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is race or consanguinity, it cannot he used const itmionally to bar 
all except a group chosen by such a relationship hom public em¬ 
ployment. That is not a test: it is a whole arbitrary exercise of power. 

Conceivably the familial system would be the most effective pos¬ 
sible scheme for training many kinds of artisans or public servants, 
sheerly from the viewpoint of securing the highest degree of skill 
and competence. Indeed, something very worth while largely dis¬ 
appeared from our national life when the once prevalent familial 
system of conducting manufacturing and mercantile enterprises 
went out and was replaced by the highly impersonal corporate sys¬ 
tem for doing business. 

But that loss is not one to be repaired under our scheme by legis¬ 
lation framed or administered to perpetuate family monopolies of 
either private occupations or branches of the public service. It is 
precisely because the Amendment forbids enclosing those areas by 
legislative lines drawn on the basis of race, color, creed and the like, 
that, in cases like this, the possibly most efficient method of securing 
the highest development of skills c annot be established by law. Absent 
any such bar, the presence of such a tendency or direct relationship 
would be effective for sustaining the legislation. It cannot be ef¬ 
fective to overcome the bar itself. The discrimination here is not 
shown to be consciously racial in character. But I am unable to dif¬ 
ferentiate in effects one founded on blood relationship. 

The case therefore falls squarely within the ruling in Yick Wo v. 
Hopkins, 118 U.S. 356, not only with relation to the line of dis¬ 
crimination employed, but also in the fact that unconstitutional 
administration of a statute otherwise valid on its face incurs the 
same condemnation as if the statute had incorporated the discrimina¬ 
tion in terms. Appellants here are entitled, in my judgment, to the 
same relief as was afforded in the Yick Wo case. 

Mr. Justice Reed, Mr. Justice Douglas and Mr. Justice Murphy 
join in this dissent. 

2. EQUALITY OF THE RACES 

STRAUDER v. WEST VIRGINIA 
100 U.S. 303 (1880) 

Mr. Justice Strong delivered the opinion of the Court. 

In this Court, several errors have been assigned, and the control¬ 
ling questions underlying them all are, first, whether, by the Con¬ 
stitution and laws of the United States, every citizen of the United 
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States lias a right to a trial of an indictment against him by a jury 
selected and impaneled without discrimination against his race or 
color, because oi race or color; and, second, if he has such a right, 
and is denied its enjoyment by the State in which he is indicted, may 
he cause the case to be removed into the Circuit Court of the United 
States? 

It is to be observed that the first of these questions is not whether 
a colored man, when an indictment has been preferred against him, 
has a right to a grand or a petit jury composed in whole or in part 
of persons of his own race or color, but it is whether, in the com¬ 
position or selection of jurors by whom he is to be indicted or tried, 
all persons of his race or color may be excluded by law, solely be¬ 
cause of their race or color, so that by no possibility can any colored 
man sit upon the jury.... 

This [the Fourteenth Amendment] is one of a scries of constitu¬ 
tional provisions having a common purpose; namely, securing to a 
race recently emancipated, a race that through many generations had 
been held in slavery, all the civil rights that the superior race enjoy. 
The true spirit and meaning of the amendments, as we said in the 
Slaughter-House Case (16 Wall. 36), cannot be understood without 
keeping in view the history of the times when they were adopted, 
and the general objects they plainly sought to accomplish. At the 
time when they were incorporated into the Constitution, it required 
little knowledge of human nature to anticipate that those who had 
long been regarded as an inferior and subject race would, when sud¬ 
denly raised to the rank of citizenship, be looked upon with jealousy 
and positive dislike, and that State laws might be enacted or en¬ 
forced to perpetuate the distinctions that had before existed. Dis¬ 
criminations against them had been habitual. It was well known 
that in some States laws making such discriminations then existed, 
and others might well be expected. The colored race, as a race, was 
abject and ignorant, and in that condition was unfitted to command 
the respect of those who had superior intelligence. Their training 
had left them mere children, and as such they needed the protection 
which a wise government extends to those who are unable to protect 
themselves. They especially needed protection against unfriendly 
action in the States where they were resident. It was in view of these 
considerations the Fourteenth Amendment was framed and adopted. 
It was designed to assure to the colored race the enjoyment of all 
the civil rights that under the law are enjoyed by white persons, and 
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to give to that race the protection of the general government, in 
that enjoyment, whenever it should he denied by the States. It not 
only gave citizenship and the privileges of citizenship to persons ol 
color, but it denied to any State the power to withhold Irom them 
the equal protection of the laws, and authorized Congress to en¬ 
force its provisions by appropriate legislation.... 

If this is the spirit and meaning of the amendment, whether it 
means more or not. it is to be construed liberally, to carry out the 
purposes ol its framers. It ordains that no State shall make or enforce 
any laws which shall abridge the privileges or immunities of citizens 
of the United States (evidently referring to the newly made citizens, 
who. being citizens of the United States, are declared to be also 
citizens of the State in which they reside). It ordains that no State 
shall deprive any persons of life, liberty, or property, without due 
process of law. or deny to any person within its jurisdiction the equal 
protection of the laws. What is this but declaring that the law in the 
States shall be the same for the black as for the white: that all per¬ 
sons. whether colored or white, shall stand equal before the laws of 
die States, and. in regard to the colored race, for whose protection 
the amendment was primarily designed, that no discrimination shall 
be made against them by law because of their color? The words of 
the amendment, it is true, are prohibitory, but they contain a neces¬ 
sary implication of a positive immunity, or right, most valuable to 
the colored race,—the right to exemption from unfriendly legisla¬ 
tion against them distinctly as colored,—exemption from legal dis¬ 
criminations, implying inferiority in civil society, lessening the sec ur- 
>ty of their enjoyment of the rights which others enjoy, and dis¬ 
criminations which are steps towards reducing them to the condi¬ 
tion of a subject race. 

That the West Virginia statute respecting juries—the statute that 
controlled the selection of the grand and petit jury in the case of the 
plaintiff in error—is such a discrimination ought not to be doubted. 
*\'or would it be if the persons excluded by it were white men. If in 
those States where the colored people constitute a majority of the 
entire population a law should be enacted excluding all white men 
from jury service, thus denying to them the privilege of partici¬ 
pating equally with the blacks in the administration of justice, we 
a pprehend no one would be heard to claim that it would not be a 
denial to white men of the equal protection of the laws. Nor if a 
•aw should be passed excluding all naturalized Celtic Irishmen, 
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would there be any doubt of its inconsistency with the spirit of the 
amendment. The very fact that colored people are singled out and 
expressly denied by a statute all right to participate in the adminis¬ 
tration of the law, as jurors, because of their color, though they are 
citizens, and may be in other respects fully qualified, is practically 
a brand upon them, affixed by the law, an assertion of their inferior¬ 
ity. and a stimulant to that race prejudice which is an impediment 
to securing to individuals of the race that equal justice which the 
law aims to secure to all others. 

The right to a trial by jury is guaranteed to every citizen of West 
Virginia by the Constitution of that State, and the constitution of 
juries is a very essential part of the protection such a mode of trial 
is intended to secure. The very idea of a jury is a body of men com¬ 
posed of the peers or equals of the person whose rights it is selected 
or summoned to determine; that is. of his neighbors, fellows, asso¬ 
ciates. persons having the same legal status in society as that which 
he holds.... It is well known that prejudices often exist against 
particular classes in the community, which sway the judgment of 
jurors, and which, therefore, operate in some cases to deny to per¬ 
sons of those classes the full enjoyment of that protection which 
others enjoy. Prejudice in a local community is held to be a reason 
for a change of venue. The framers of the constitutional amend¬ 
ment must have known full well the existence of such prejudice and 
its likelihood to continue against the manumitted slaves and their 
race, and that knowledge was doubtless a motive that led to the 
amendment, by their manumission and citizenship the colored race 
became entitled to the equal protection of the laws of the States in 
which they resided; and the apprehension that through prejudice 
they might be denied that equal protection, that is, that there might 
be discrimination against them, was the inducement to bestow upon 
the national government the power to enforce the provisions that 
no State shall deny to them the equal protection of the laws. With¬ 
out the apprehended existence of prejudice that portion of the 
amendment would have been unnecessary, and it might have been 
left to the States to extend equality of protection. 

In view of these considerations, it is hard to see why the statute 
of West Virginia should not be regarded as discriminating against 
a colored man when he is put upon trial for an alleged criminal of¬ 
fense against the State. It is not easy to comprehend how it can be 
said that while every white man is entitled to a trial by a jury selected 
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from persons of his own race or color, or rather, selected without 
discrimination against his color, and a negro is not. the latter is 
equally protected by the law with the former. Is not protection ol 
life, and liberty against race or color prejudice a right, a legal right, 
under the constitutional amendment? And how can it be maintained 
that compelling a colored man to submit to a trial lor his lile by a 
jury drawn from a panel from which the State has expressly excluded 
every man of his race, because of color alone, however well qualified 
in other respects, is not a denial to him of equal legal protection." 

The judgment of the Supreme Court of West Virginia will be 
reversed, and the case remitted with instructions to reverse the judg¬ 
ment of the Circuit Court of Ohio County: and it is so ordered. 
[Mr. Justice Field and Mr. Justice Clifford dissented.] 

NORRIS v. ALABAMA 
294 U.S. 587 (1935) 

Mr. Chief Justice Hughes delivered the opinion of the Court. 
Petitioner. Clarence Norris, is one of nine Negro boys who were 
indicted in March 193* Jackson county. Ala., for the crime of 
rape. On being brought to trial in that county eight were convicted 
This Court reversed the judgments of conviction upon the ground 
that the defendants had been denied due process of law in that the 
trial court had failed in the light of the circumstances disclosed and 
of the inability of the defendants at that time to obtain counsel, to 
make an effective appointment of counsel to aid them in preparing 
and presenting their defense. Powell v. Alabama , 287 U.S. 45 - 
After the remand, a motion for change of venue [place of trial] 
was granted and the cases were transferred to Morgan county. Norris 
was brought to trial in November 1938- At the outset, a motion was 
made on his behalf to quash the indictment upon the ground of the 
exclusion of Negroes from juries in Jackson county where the indict- 
ment was found. A motion was also made to quash the trial venire 
[summons for jury duty] in Morgan county upon the ground of the 
exclusion of Negroes from juries in that county. In relation to each 
county, the charge was of long-continued, systematic and arbitrary 
exclusion of qualified Negro citizens from service on juries, solely 
because of their race and color, in violation of the Constitution of 
the United States... . The trial ... proceeded and resulted in the 


1 Supra, p. 376. 
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conviction of Norris who was sentenced to death. On appeal, the 
Supreme Court of the state considered and decided the federal ques¬ 
tion which Norris had raised and affirmed the judgment. We granted 
a writ of certiorari. 

First. There is no controversy as to the constitutional principle 

involved-Summing up precisely the effect of earlier decisions, 

this Court thus stated the principle in Carter v. Texas, 177 U.S. 442, 
447, in relation to exclusion from service on grand juries: "When¬ 
ever by any action of a state, whether through its legislature, through 
its courts, or through its executive or administrative officers, all per¬ 
sons of the African race are excluded, solely because of their race 
or color, from serving as grand jurors in the criminal prosecution 
of a person of the African race, the equal protection of the laws is 
denied to him. contrary to the Fourteenth Amendment.” .. . The 
principle is equally applicable to a similar exclusion of Negroes 
from service on petit juries. And although the state statute defining 
the qualifications of jurors may be fair on its face, the constitutional 
provision affords protection against action of the state through its 
administrative officers in effecting the prohibited discrimination. 

I he question is of the application of this established principle 
to the facts disclosed by the record. That the question is one of fact 
does not relieve us of the duty to determine whether in truth a fed¬ 
eral right has been denied. When a federal right has been specially 
set up and claimed in a state court, it is our province to inquire not 
merely whether it was denied in express terms but also whether it 
was denied in substance and effect. If this requires an examination 
of evidence, that examination must be made. Otherwise, review by 
this Court would fail of its purpose in safeguarding constitutional 
rights. 

Second. The evidence on the motion to quash the indictment. In 
1930, the total population of Jackson county, where the indictment 
was found, was 36,881, of whom 2688 were Negroes. The male popu¬ 
lation over 21 years of age numbered 8801, and of these 666 were 
Negroes. 

The qualifications of jurors were thus prescribed by the state 
statute: "The jury commission shall place on the jury roll and in the 
jury box the names of all male citizens of the county who are gen¬ 
erally reputed to be honest and intelligent men, and are esteemed 
in the community for their integrity, good character and sound 
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judgment, but no person must be selected who is under 21 or over 
65 years of age, or who is an habitual drunkard, or who, being al- 
fiicted with a permanent disease or physical weakness, is unlit to 
discharge the duties of a juror, or who cannot read English, or who 
has ever been convicted of any offense involving moral turpitude. II 
a person cannot read English and has all the other qualifications 
prescribed herein and is a freeholder or householder, his name may 
be placed on the jury roll and in the jury box." 

Defendant adduced evidence to support the charge of unconstitu¬ 
tional discrimination in the actual administration of the statute in 
Jackson county. The testimony, as the state court said, tended to 
show that "in a long number of years no Negro had been called for 
jury service in that county." It appeared that no Negro had served 
on any grand or petit jury in that county within the memory of wit¬ 
nesses who had lived there all their lives. Testimony to that effect 
was given by men whose ages ran from 50 to 76 years. Their testi¬ 
mony was uncontradicted. It was supported by the testimony of 
officials. The clerk of the jury commission and the clerk of the cir¬ 
cuit court had never known of a Negro serving on a grand jury in 
Jackson county. The court reporter, who had not missed a session 
in that county in 24 years, and two jury commissioners testified to 
the same effect. One of the latter, who was a member of the com¬ 
mission which made up the jury roll for the grand jury which found 
the indictment, testified that he had never known of a single in¬ 
stance where any Negro sat on any grand or petit jury in the entire 
history of that county." 

That testimony in itself made out a prima facie case of the denial 
of the equal protection which the Constitution guarantees.... The 
case thus made was supplemented by direct testimony that specified 
Negroes, 30 or more in number, were qualified for jury service. 
Among these were Negroes who were members of school boards, or 
trustees, of colored schools, and property owners and householders. 
It also appeared that Negroes from that county had been called for 
jury service in the federal court. Several of those who were thus de¬ 
scribed as qualified were witnesses. While there was testimony which 
cast doubt upon the qualifications of some of the Negroes who had 
been named, and there was also general testimony by the editor of 
a local newspaper who gave his opinion as to the lack of sound 
judgment" of the "good Negroes" in Jackson county, we think that 



430 INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 

the definite testimony as to the actual qualifications of individual 
Negroes, which was not met by any testimony equally direct, showed 
that there were Negroes in Jackson county qualified for jury 
service.. .. 

The state court rested its decision upon the ground that even if 
it were assumed that there was no name of a Negro on the jury roll, 
it was not established that race or color caused the omission. The 
court pointed out that the statute fixed a high standard of qualifica¬ 
tions lor jurors and that the jury commission was vested with a wide 
discretion. The court adverted to the fact that more white citizens 
possessing age qualifications had been omitted from the jury roll 
than the entire Negro population of the county, and regarded the 
testimony as being to the effect that “the matter of race, color, 
politics, religion or fraternal affiliations" had not been discussed by 
the commission and had not entered into their consideration, and 
that no one had been excluded because of race or color.. .. 

We are of the opinion that the evidence required a different result 
from that reached in the state court. We think that the evidence 
that for a generation or longer no Negro had been called for service 
on any jury in Jackson county, that there were Negroes qualified 
for jury service, that according to the practice of the jury commis¬ 
sion their names would normally appear on the preliminary list of 
male citizens of the requisite age but that no names of Negroes were 
placed on the jury roll, and the testimony with respect to the lack 
of appropriate consideration of the qualifications of Negroes, estab¬ 
lished the discrimination which the Constitution forbids. The mo¬ 
tion to quash the indictment upon that ground should have been 
granted. 

Third. The evidence on the motion to quash the trial venire. The 
population of Morgan county, where the trial was had, was larger 
than that of Jackson county, and the proportion of Negroes was much 
greater. The total population of Morgan county in 1930 was 46,176, 
and of this number 8311 were Negroes. 

Within the memory of witnesses, long resident there, no Negro 
had ever served on a jury in that county or had been called for such 
service. Some of these witnesses were over 50 years of age and had 
always lived in Morgan county. Their testimony was not contra¬ 
dicted. A clerk of the circuit court, who had resided in the county for 
30 years, and who had been in office for over four years, testified that 
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during his official term approximately 2500 persons had been called 
for jury service and that not one of them was a Negro: that he did 
not recall "ever seeing any single person of the colored race serve 
on any jury in Morgan county.” 

There was abundant evidence that there were a large number of 
Negroes in the county who were qualified for jury service. Men of 
intelligence, some of whom were college graduates, testified to long 
lists (said to contain nearly 200 names) of such qualified Negroes, 
including many businessmen, owners of real property, and house¬ 
holders. When defendant's counsel proposed to call many additional 
witnesses in order to adduce further proof of qualifications of Ne¬ 
groes for jury service, the trial judge limited the testimony, holding 
that the evidence was cumulative. 

We find no warrant for a conclusion that the names of any of the 
Negroes as to whom this testimony was given, or of any other Negroes, 
were placed on the jury rolls. No such names were identified. The 
evidence that for many years no Negro had been called for jury 
service itself tended to show the absence of the names of Negroes 
from the jury rolls, and the state made no effort to prove their 
presence. 

For this long-continued, unvarying, and wholesale exclusion of 
Negroes from jury service we find no justification consistent with 
the constitutional mandate. We have carefully examined the testi¬ 
mony of the jury commissioners upon which the state court based 
its decision. ... 

We think that this evidence failed to rebut the strong prima facie 
case which defendant had made. That showing as to the long-con¬ 
tinued exclusion of Negroes from jury service, and as to the many 
Negroes qualified for that service, could not be met by mere gen¬ 
eralities. If, in the presence of such testimony as defendant adduced, 
the mere general assertions by officials of their performance of duty 
were to be accepted as an adequate justification for the complete 
exclusion of NegToes from jury service, the constitutional provi¬ 
sion—adopted with special reference to their protection—would be 
but a vain and illusory requirement.... 

We are concerned only with the federal question which we have 
discussed, and in view of the denial of the federal right suitably as¬ 
serted, the judgment must be reversed and the cause remanded for 
further proceedings not inconsistent with this opinion. 
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Mr. Justice McReynolds did not hear the argument and took 
no part in the consideration and decision of this case. 

SHELLEY v. KRAEMER 
334 U.S. 1 (1948) 

Mr. Chief Justice Vinson delivered the opinion of the Court. 

These cases present for our consideration questions relating to 
the validity of court enforcement of private agreements, generally 
described as restrictive covenants, which have as their purpose the 
exclusion of persons of designated race or color from the ownership 
or occupancy of real property. Basic constitutional issues of obvious 
importance have been raised. 


It is well, at the outset, to scrutinize the terms of the restrictive 
agreements involved in these cases. In the Missouri case, the covenant 
declares that no part of the affected property shall be “occupied by 
any person not of the Caucasian race, it being intended hereby to 
restrict the use of said property ... against the occupancy as owners 
or tenants of any portion of said property for resident or other pur¬ 
poses by people of the Negro or Mongolian Race.” Not only does 
the restriction seek to proscribe use and occupancy of the affected 
property by members of the excluded class, but as construed by the 
Missouri courts, the agreement requires that title of any person who 
uses his property in violation of the restriction shall be divested. The 
restriction of the covenant in the Michigan case seeks to bar oc¬ 
cupancy by persons of the excluded class. It provides that “This 
property shall not be used or occupied by any person or persons 
except those of the Caucasian race." 

It should be observed that these covenants do not seek to pro¬ 
scribe any particular use of the affected properties. Use of the proper¬ 
ties for residential occupancy, as such, is not forbidden. The restric¬ 
tions of these agreements, rather, are directed toward a designated 
class of persons and seek to determine who may and who may not 
own or make use of the properties for residential purposes. The ex¬ 
cluded class is defined wholly in terms of race or color; “simply that 
and nothing more.” 

It cannot be doubted that among the civil rights intended to be 
protected from discriminatory state action by the Fourteenth Amend- 
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mcnt are the rights to acquire, enjoy, own and dispose ol property. 
Equality in the enjoyment of property rights was regarded by the 
framers of that Amendment as an essential pre-condition to the 
realization of other basic civil rights and liberties which the Amend¬ 
ment was intended to guarantee.... 


It is likewise clear that restrictions on the right of occupancy ol 
the sort sought to be created by the private agreements in these cases 
could not be squared with the requirements of the Fourteenth 
Amendment if imposed by state statute or local ordinance. We do 
not understand respondents to urge the contrary.... 


But the present cases ... do not involve action by state legislatures 
or city councils. Here the particular patterns of discrimination and 
the areas in which the restrictions are to operate, are determined, in 
the first instance, by the terms of agreements among private individu¬ 
als. Participation of the state consists in the enforcement of the re¬ 
strictions so defined. The crucial issue with which we are here con¬ 
fronted is whether this distinction removes these cases Irom the oper¬ 
ation of the prohibitory provisions of the Fourteenth Amendment. 

Since the decision of this Court in the Civil Rights Cases, ioc) U S. 
3 (1883), the principle has become firmly embedded in our consti¬ 
tutional law that the action inhibited by the first section ol the 
Fourteenth Amendment is only such action as may fairly be said to 
be that of the states. That Amendment erects no shield against merely 
private conduct, however discriminatory or wrongful. 

We conclude, therefore, that the restrictive agreements standing 
alone cannot be regarded as a violation of any rights guaranteed to 
petitioners by the Fourteenth Amendment. So long as the purposes 
of those agreements are effectuated by voluntary adherence to their 
terms, it would appear clear that there has been no action by the 
state and the provisions of the Amendment have not been vio¬ 
lated. ... 

But here there was more. These arc cases in which the purposes 
of the agreements were secured only by judicial enforcement by 
state courts of the restrictive terms of the agreements. I he respond¬ 
ents urge that judicial enforcement of private agreement does not 
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amount to state action; or, in any event, the participation of the 
States is so attenuated as not to amount to state action within the 
Fourteenth Amendment. .. . 


We have no doubt that there has been state action in these cases in 
the full and complete sense of the phrase.. .. 

These are not cases ... in which the States have merely abstained 
from action, leaving private individuals free to impose such dis¬ 
criminations as they see fit. Rather, these are cases in which the 
States have made available to such individuals the full coercive power 
of government to deny to petitioners, on the grounds of race or color, 
the enjoyment of property rights in premises which petitioners are 
willing and financially able to acquire and which the grantors are 
willing to sell. The difference between judicial enforcement and 
non-enforcement of the restrictive covenants is the difference to peti¬ 
tioners between being denied rights of property available to other 
members oi the community and being accorded full enjoyment of 
those rights on an equal footing. 

Wc hold that in granting judicial enforcement of the restrictive 
agreements in these cases, the states have denied petitioners the equal 
protection of the laws and that, therefore, the action of the state 
courts cannot stand. We have noted that freedom from discrimina¬ 
tion by the states in the enjoyment of property rights was among the 
basic objectives sought to be effectuated by the framers of the Four¬ 
teenth Amendment. That such discrimination has occurred in these 
cases is clear.... 

Respondents urge, however, that since the state courts stand ready 
to enforce restrictive covenants excluding white persons from the 
ownership or occupancy of property covered by such agreements, 
enforcement of covenants excluding colored persons may not be 
deemed a denial of equal protection of the laws to the colored 
persons who are thereby affected. This contention does not bear 
scrutiny. The parties have directed our attention to no case in which 
a court, state or federal, has been called upon to enforce a covenant 
excluding members of the white majority from ownership or oc¬ 
cupancy of real property on grounds of race or color. But there ar ® 
more fundamental considerations. The rights created by the first 
section of the Fourteenth Amendment are. by its terms, guarantee 
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to the individual. The rights established arc personal rights. It is. 
therefore, no answer to these petitioners to say that the courts may 
also be induced to deny white persons rights of ownership and oc¬ 
cupancy on grounds of race or color. Equal protection of the laws 
is not achieved through indiscriminate imposition of inequalities. 

Nor do we find merit in the suggestion that property owners who 
are parties to these agreements are denied equal protection of the 
laws if denied access to the courts to enforce the terms of the re¬ 
strictive covenants and to assert property rights whic h the state courts 
have held to be created by such agreements. The Constitution con¬ 
fers upon no individual the right to demand act ion by the state 
which results in the denial of equal protection of the laws to other 
individuals. And it would appear beyond question that the power 
of the state to create and enforce property interests must be exercised 
within the boundaries defined by the Fourteenth Amendment. ... 

The problem of defining the scope of the restrictions which the 
Federal Constitution imposes upon exertions of power by the states 
has given rise to many of the most persistent and fundamental is¬ 
sues which this Court has been called upon to consider. That prob¬ 
lem was foremost in the minds of the framers of the Constitution, 
and since that early day, has arisen in a multitude of forms. I he task 
of determining whether the action of a state offends constitutional 
provisions is one which may not be undertaken lightly. W here, how¬ 
ever, it is clear that the action of the state violates the terms of the 
fundamental charter, it is the obligation of this Court so to declare. 

The historical context in which the Fourteenth Amendment be¬ 
came a part of the Constitution should not be forgotten. Whatever 
else the framers sought to achieve, it is clear that the matter of primary 
concern was the establishment of equality in the enjoyment of basic 
civil and political rights and the preservation of those rights from 
discriminatory action on the part of the states based on considera¬ 
tions of race or color. Seventy-five years ago this Court announced 
that the provisions of the Amendment are to be construed with this 
fundamental purpose in mind. Upon full consideration, we have 
concluded that in these cases the states have acted to deny petitioners 
the equal protection of the laws guaranteed by the Fourteenth 
Amendment. Having so decided, we find it unnecessary to consider 
whether petitioners have also been deprived of property without due 
process of law or denied privileges and immunities of citizens of the 
United States. 
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F01 the reasons stated, the judgment of the Supreme Court of 
Missouri and the judgment of the Supreme Court of Michigan must 
be reversed. 

Mr. Justice Reed, Mr. Justice Jackson, and Mr. Justice Rut¬ 
ledge took no part in the consideration or decision of these cases. 1 ’ 

TAKAHASHI v. FISH AND GAME COMMISSION 

331 U.S. .110(1918) 

Mr. Justice Black delivered tlie opinion of the Court. 

The respondent. Torao Takahashi, born in Japan, came to this 
country and became a resident of California in 1907. Federal laws, 
based on distinctions of "color and race." ... have permitted Japan¬ 
ese and certain other non-white racial groups to enter and reside in 
the country, but have made them ineligible for United States citizen¬ 
ship. The question presented is whether California can, consistently 
with the Federal Constitution and laws passed pursuant to it, use 
this federally treated racial ineligibility for citizenship as a basis 
for barring Takahashi from earning his living as a commercial fish¬ 
erman in the ocean waters off the coast of California. 

Prior to 19.13 California issued commercial fishing licenses to all 
qualified persons without regard to alienage or ineligibility to citizen¬ 
ship. From 1915 to 1912. Takahashi. under annual commercial fish¬ 
ing licenses issued by the state, fished in ocean waters off the Cali¬ 
fornia coast, apparently both within and without the three-mile 
coastal belt, and brought his fresh fish ashore for sale. In 1942. while 
this country was at war with Japan. Takahashi and other California 
residents of Japanese ancestry were evacuated from the state under 
military orders_In 1943 during the period of war and evacua¬ 

tion. an amendment to the California Fish and Game Code was 
adopted prohibiting issuance of a license to any "alien Japanese. 
.. . In 1945, the state code was again amended by striking out the 
1943 provision for fear that it might be "declared unconstitutional 
because directed only "against alien Japanese"; the new amendment 
banned issuance of licenses to any "person ineligible to citizenship." 
which classification included Japanese. . . . Because of this state 
provision barring issuance of commercial fishing licenses to per¬ 
sons ineligible for citizenship under federal law, Takahashi, who 

2 Reportedly because they themselves were holders of properties covered by restrictive 
covenants. 
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met all other state requirements, was denied a license by the Cali¬ 
fornia Fish and Game Commission upon his return to California 
in 1945. 

[Takahashi asked and obtained a court order directing the com¬ 
mission to issue him a license. On appeal by the commission the state 
supreme court reversed this order on the grounds that the state had 
a proprietary interest in the fish off its shore, and that this interest 
justified the state in barring from the exploitation of this property 
aliens in general, and aliens ineligible for citizenship in particular.] 

... In Truax v. Raich, 239 U.S. 33 (1915) 3 ... not deemed con¬ 
trolling by the majority of the California Supreme Court,... this 
Court, in upholding Raich's contention that the Arizona law was 
invalid, declared Raich, having been lawfully admitted into the coun¬ 
try under a federal law, had a federal privilege to enter and abide in 
“any state in the union” and thereafter under the Fourteenth Amend¬ 
ment to enjoy the equal protection of the laws of the state in which 
he abided; that this privilege to enter in and abide in any state car¬ 
ried with it the "right to work for a living in the common occupa¬ 
tions of the community," a denial of which right would make of the 
Amendment "a barren form of words.” ... 

However, the Court... went on to note that it had on occasions 
sustained state legislation that did not apply alike to citizens and 
non-citizens, the ground for the distinction being that such laws 
were necessary to protect special interests either of the state or of 
the citizens as such. The Truax opinion pointed out that the Arizona 
law, aimed as it was against employment of aliens in all vocations, 
failed to show a “special public interest with respect to any particular 
business... that could possibly be deemed to support the enact¬ 
ment." The Court noted that it had previously upheld various state 
laws which restricted the privilege of planting oysters in the tide¬ 
water rivers of a state to citizens of that state, and which denied to 
aliens within a state the privilege of possessing a rifle and of shoot¬ 
ing game within the state; it also referred to decisions recognizing a 
state’s broad powers, in the absence of overriding treaties, to restrict 
the devolution of real property to non-aliens. 

California now urges, and the state supreme court held, that the 
California fishing provision here challenged falls within the ra¬ 
tionale of the “special public interest” cases distinguished in the 

1 Supra, p.413. 
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Truax opinion, and thus that the state s ban upon commercial fish¬ 
ing by aliens ineligible to citizenship is valid.... 

First. The state's contention that its law was passed solely as a fish 
conservation measure is vigorously denied. The petitioner argues 
that it was the outgrowth of racial antagonism directed solely against 
the Japanese, and that for this reason alone it cannot stand... .We 
find it unnecessary to resolve this controversy concerning the motives 
that prompted enactment of the legislation- 

Second. It does not follow, as California seems to argue, that be¬ 
cause the United States regulates immigration and naturalization in 
part on the basis of race and color classifications, a state can adopt 
one or more of the same classifications to prevent lawfully admitted 
aliens within its borders from earning a living in the same way that 
other state inhabitants cam their living. The Federal Government 
had broad constitutional powers in determining what aliens shall 
be admitted to the United States, the period they may remain, regu¬ 
lation of their conduct before naturalization.... Under the Consti¬ 
tution the states are granted no such powers; they can neither add 
nor take from the conditions lawfully imposed by Congress upon 
admission, naturalization and residence of aliens in the United States 
or the several states. ... 

... The Fourteenth Amendment and the laws adopted under its 
authority ... embody a general policy that all persons lawfully in 
this country shall abide "in any state" on an equality of legal privi¬ 
lege with all citizens under non-discriminatory laws. 

... The state's law here cannot be supported in the employment 
of this legislative authority because of policies adopted by Congress 
in the exercise of its power to treat separately and differently with 
aliens from countries composed of many diverse cultures, races, and 
colors. For these reasons the power of a state to apply its laws ex¬ 
clusively to its alien inhabitants as a class is confined within narrow 
limits. 

Third. We are unable to find that the "special public interest 
on which California relies provides support for this state ban on 
Takahashi's commercial fishing.... California's claim of "special 
public interest" is that its citizens are the collective owners of fish 
swimming in the three-mile belt.... To whatever extent the fish in 
the three-mile belt off California may be capable of ownership by 
California, we think that "ownership" is inadequate to justify Cali¬ 
fornia in excluding any or all aliens who are lawful residents of the 
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state from making a living by fishing in the ocean off its shores while 
permitting all others to do so. 


[Reversed.] 

Mr. Justice Murphy, with whom Mr. Justice Rutledge agrees, 
concurring. 

The opinion of the Court, in which I join, adequately expresses 
my views as to all but one important aspect of this case. That aspect 
relates to the fact that Section 990 of the California Fish and Game 
Code, barring those ineligible to citizenship from securing com¬ 
mercial fishing licenses, is the direct outgrowth of antagonism toward 
persons of Japanese ancestry. Even the most cursory examination of 
the background of the statute demonstrates that it was designed 
solely to discriminate against such persons in a manner inconsistent 
with the concept of equal protection of the laws. Legislation of that 
type is not entitled to wear the cloak of constitutionality. 


We need but unbutton the seemingly innocent words of Section 
990 to discover beneath them the very negation of all the ideals of 
the equal protection clause. No more is necessary to warrant a re¬ 
versal of the judgment below. 

Mr. Justice Reed, dissenting. 

The reasons which lead me to believe that the judgment of the 
Supreme Court of California should be affirmed may be briefly 
stated. As fishing rights have been treated traditionally as a natural 
resource, in the absence of federal regulation, California as a sover¬ 
eign state has power to regulate the taking of fish in the water bor¬ 
dering its shores. It is, I think, one of the natural resources of the 
state that may be preserved from exploitation by aliens. The ground 
for this power in the absence of any exercise of federal authority is 
California’s authority over its fisheries. 


The Federal Government has not pursued a policy of equal treat¬ 
ment of aliens and citizens. Citizens have rights superior to those 
of aliens in the ownership of land and in exploiting natural re¬ 
sources. Perhaps Congress as a matter of immigration policy may re¬ 
quire that states open every door of opportunity in America to all 
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resident aliens, but until Congress so determines as to fisheries, I do 
not feel that the judicial arm of the Government should require the 
states to admit all aliens to this privilege. 


... A state has power to exclude from enjoyment of its natural 
resources those who are unwilling or unable to become citizens. 

If aliens, as I think they can, may be excluded by a state from fish¬ 
ing privileges, I see no reason why the classification established by 
California excluding only aliens ineligible to citizenship is pro¬ 
hibited by the Constitution.... Whatever we may think of the 
wisdom of California’s statute, we should intervene only when we 
conclude the state statute passes constitutional limits. 

Mr. Justice Jackson joins in this dissent. 


3. SEPARATE BUT EQUAL: JIM CROW 
AND THE LAW 

PLESSY v. FERGUSON 


163 U.S. 537 (1896) 

[Plessy was one-eighth Negro but appeared white. He occupied 
a vacant seat in a railway coach for white passengers, to which his 
ticket otherwise entitled him, on a trip in Louisiana. A state statute 
imposed a twenty-five dollar fine on persons of Negro blood who 
would enter train coaches marked for whites. The railroads were 
required to furnish “equal but separate” railway accommodations 
for white and colored people. The state courts held the statute valid.] 
Mr. Justice Brown ... delivered the opinion of the Court. 

This case turns upon the constitutionality of an act of the Gen¬ 
eral Assembly of the state of Louisiana, passed in 1890, providing 
for separate railway carriages for the white and colored races... • 
The constitutionality of this act is attacked upon the ground that 
it conflicts both with the Thirteenth Amendment of the Constitu¬ 
tion, abolishing slavery, and the Fourteenth Amendment, which 
prohibits certain restrictive legislation on the part of the states. 

1. That it does not conflict with the Thirteenth Amendment, which 
abolished slavery and involuntary servitude, except as a pumshmen 


for crime, is too clear for argument.... 

2. By the Fourteenth Amendment, all persons born or " alur * hze 
in the United States, and subject to the jurisdiction thereof, * 
made citizens of the United States and of the state wherein y 
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reside; and the states are forbidden from making or enforcing any 
law which shall abridge the privileges or immunities of citi/ens of 
the United States, or shall deprive any person oi life, liberty, or prop¬ 
erty without due process of law. or deny to any person within their 

jurisdiction the equal protection of the laws_ 

The object of the amendment was undoubtedly to enforce the 
absolute equality of the two races before the law, but in the nature 
of things it could not have been intended to abolish distinctions 
based upon color, or to enforce social, as distinguished from political, 
equality, or a commingling of the two races upon terms unsatisfac¬ 
tory to either. Laws permitting, and even requiring, their separation 
in places where they are liable to be brought into contact do not 
necessarily imply the inferiority of either race to the other, and 
have been generally, if not universally, recognized as within the 
competency of the state legislatures in the exercise of their police 
power. The most common instance of this is connected with the 
establishment of separate schools for white and colored children, 
which has been held to be a valid exercise of the legislative power 
even by courts of states where the political rights of the colored race 
have been longest and most earnestly enforced. 


So far, then, as a conflict with the Fourteenth Amendment is con¬ 
cerned, the case reduces itself to the question whether the statute of 
Louisiana is a reasonable regulation, and with respect to this there 
must necessarily be a large discretion on the part of the legislature. 
In determining the question of reasonableness it is at liberty to act 
with reference to the established usages, customs, and traditions of 
the people, and with a view to the promotion of their comfort, and 
the preservation of the public peace and good order. Gauged by this 
standard, we cannot say that a law which authorizes or even requires 
the separation of the two races in public conveyances is unreason¬ 
able or more obnoxious to the Fourteenth Amendment than the 
acts of Congress requiring separate schools for colored children in 
the District of Columbia, the constitutionality of which does not 
seem to have been questioned, or the corresponding acts of state 
legislatures. 

We consider the underlying fallacy of the plaintiff's argument 
to consist in the assumption that the enforced separation of the two 
races stamps the colored race with a badge of inferiority. If this be 
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so, it is not by reason of anything found in the act, but solely be¬ 
cause the colored race chooses to put that construction upon it. The 
argument necessarily assumes that if, as has been more than once the 
case, and is not unlikely to be so again, the colored race should be¬ 
come the dominant power in the state legislature, and should enact 
a law in precisely similar terms, it would thereby relegate the white 
race to an inferior position. We imagine that the white race, at least, 
would not acquiesce in this assumption. The argument also as¬ 
sumes that social prejudices may be overcome by legislation and that 
equal rights cannot be secured to the Negro except by an enforced 
commingling of the two races. We cannot accept this proposition. 
If the two races are to meet upon terms of social equality, it must 
be the result of natural affinities, a mutual appreciation of each 
other’s merits, and a voluntary consent of individuals-Legisla¬ 

tion is powerless to eradicate racial instincts or to abolish distinc¬ 
tions based upon physical differences, and the attempt to do so can 
only result in accentuating the difficulties of the present situation. 
If the civil and political rights of both races be equal, one cannot be 
inferior to the other civilly or politically. If one race be inferior to 
the other socially, the Constitution of the United States cannot put 
them upon the same plane. 


The judgment of the court below is, therefore, 

Affirmed. 

Mr. Justice Harlan, dissenting. 

In respect of civil rights, common to all citizens, the Constitution 
of the United States does not, I think, permit any public authority 
to know the race of those entitled to be protected in the enjoyment 
of such rights. Every true man has pride of race, and under appropri¬ 
ate circumstances when the rights of others, his equals before the 
law, are not to be affected, it is his privilege to express such pne e 
and to take such action based upon it as to him seems proper, mi 
I deny that any legislative body or judicial tribunal may have regar 
to the race of citizens when the civil rights of those citizens are i - 
volved. Indeed, such legislation, as that here in question, is incon¬ 
sistent not only with that equality of rights which pertains to citiz 
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ship, national and state, but with the personal liberty enjoyed by 
everyone within the United States. 


It was said in argument that the statute of Louisiana docs not dis¬ 
criminate against either race but prescribes a rule applicable alike 
to white and colored citizens. But this argument does not meet the 
difficulty. F.veryone knows that the statute in question had its origin 
in the purpose, not so much to exclude white persons from railroad 
cars occupied by blacks, as to exclude colored people from coathes 
occupied by or assigned to white persons. Railroad corporations of 
Louisiana did not make discrimination among whites in the matter 
of accommodation for travelers. The thing to accomplish was, under 
the guise of giving equal accommodation for whites and blacks, to 
compel the latter to keep to themselves while traveling in railroad 
passenger coaches. No one would be so wanting in candor as to as¬ 
sert the contrary. The fundamental objection, therefore, to the 
statute is that it interferes with the personal freedom of citizens. .. . 
If a white man and a black man choose to occupy the same public 
conveyance on a public highway, it is their right to do so, and no 
government, proceeding alone on grounds of race, can prevent it 
without infringing the personal liberty of each. 


The white race deems itself to be the dominant race in this coun¬ 
try. And so it is, in prestige, in achievements, in education, in wealth, 
and in power. So, I doubt not, it will continue to be for all time, 
if it remains true to its great heritage and holds fast to the principles 
of constitutional liberty. But in view of the Constitution, in the eye 
of the law, there is in this country no superior, dominant, ruling class 
of citizens. There is no caste here. Our Constitution is color-blind 
and neither knows nor tolerates classes among citizens. In respect of 
civil rights, all citizens are equal before the law. The humblest is 
the peer of the most powerful. The law regards man as man and 
takes no account of his surroundings or of his color when his civil 
rights as guaranteed by the supreme law of the land arc involved.... 


The arbitrary separation of citizens, on the basis of race, while 
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they are on a public highway, is a badge of servitude wholly incon¬ 
sistent with the civil freedom and the equality before the law estab¬ 
lished by the Constitution. It cannot be justified upon any legal 
grounds. 

If evils will result from the commingling of the two races upon 
public highways established for the benefit of all, they will be in¬ 
finitely less than those that will surely come from state legislation 
regulating the enjoyment of civil rights upon the basis of race. We 
boast of the freedom enjoyed by our people above all other peoples. 
But it is difficult to reconcile that boast with a state of the law which, 
practically, puts the brand of servitude and degradation upon a 
large class of our fellow-citizens, our equals before the law. The thin 
disguise of ••equal" accommodations for passengers in railroad coaches 
will not mislead anyone, nor atone for the wrong this day done. 


MISSOURI ex icl. GAINES v. CANADA 
305 U.S. 337 (> 93 8 ) 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

Petitioner Lloyd Gaines, a negro, was refused admission to the 
School of Law of the state university of Missouri. Asserting that this 
refusal constituted a denial by the state of the equal protection of 
the laws in violation of the Fourteenth Amendment of the federal 
Constitution, petitioner brought this action for mandamus to com¬ 
pel the curators of the university to admit him.... 

Petitioner is a citizen of Missouri. In August. 1935, he was grad¬ 
uated with the degree of Bachelor of Arts at the Lincoln University, 
an institution maintained by the state of Missouri for the higher 
education of negroes. That university has no law school. Upon the 
filing of his application for admission to the law school of the Uni¬ 
versity of Missouri, the registrar advised him to communicate wit 
the president of Lincoln University and the latter directed peti¬ 
tioner’s attention to §9622 of the Revised Statutes of Missouri 

(1929), providing as follows: 

•‘Sec 0622. May arrange for attendance at university of any adja 
cent state-Tui.ion fees.-Pending the full development of the 
Lincoln University, the board of curators shall have the author! y 
to arrange for the attendance of negro residents of the state of M» 
souri at the university of any adjacent state to take any course or 
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study any subjects provided for at the state university of Missouri, 
and which arc not taught at the Lincoln University and to pay the 
reasonable tuition fees for such attendance; provided that whenever 
the board of curators deem it advisable they shall have the power to 
open any necessary school or department. Laws 1921. p. 8fi. § 7." 

Petitioner was advised to apply to the state superintendent of 
schools for aid under that statute. It was admitted on the trial that 
petitioner's "work and credits at the Lincoln University would 
qualify him for admission to the School of Law of the University 
of Missouri if he were found otherwise eligible." He was refused 
admission upon the ground that it was "contrary to the constitu¬ 
tion, laws and public policy of the state to admit a negro as a student 
in the University of Missouri." It appears that there are schools of 
law in connection with the state universities of four adjacent states. 
Kansas, Nebraska, Iowa and Illinois, where non-resident negroes 
are admitted. 


... We must regard the question whether the provision for the 
legal education in other states of negroes resident in Missouri is 
sufficient to satisfy the constitutional requirement of equal protec¬ 
tion, as the pivot upon which this case turns. 

The state court stresses the advantages that are afforded by the 
law schools of the adjacent states, Kansas, Nebraska, Iowa and 
Illinois, which admit non-resident negroes. . .. 

We think that these matters arc beside the point. The basic con¬ 
sideration is not as to what sort of opportunities other states pro¬ 
vide, or whether they are as good as those in Missouri, but as to 
what opportunities Missouri itself furnishes to white students and 
denies to negroes solely upon the ground of color. The admissi¬ 
bility of laws separating the races in the enjoyment of privileges 
afforded by the state rests wholly upon the quality of the privileges 
which the laws give to the separated groups within the state. The 
question here is not of a duty of the state to supply legal training, 
or of the quality of the training which it does supply, but of its 
duty when it provides such training to furnish it to the residents 
of the state upon the basis of an equality of right. By the operation 
of the laws of Missouri a privilege has been created for white law 
students which is denied to negroes by reason of their race. The 
white resident is afforded legal education within the state; the 
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negro resident having the same qualifications is refused it there and 
must go outside the state to obtain it. That is a denial of the equality 
of legal right to the enjoyment of the privilege which the state has 
set up. and the provision for the payment of tuition fees in another 
state does not remove the discrimination. 

The equal protection of the laws is “a pledge of the protection 
of equal laws.” . .. Manifestly, the obligation of the state to give the 
protection of equal laws can be performed only where its laws oper¬ 
ate. that is. within its own jurisdiction. It is there that the equality 
ol legal right must be maintained-We find it impossible to con¬ 

clude that what otherwise would be an unconstitutional discrimina¬ 
tion. with respect to the legal right to the enjoyment of opportuni¬ 
ties within the state, can be justified by requiring resort to oppor¬ 
tunities elsewhere. That resort may mitigate the inconvenience of 
the discrimination but cannot serve to validate it. 

Nor can we regard the fact that there is but a limited demand 
in Missouri for the legal education of negroes as excusing the dis¬ 
crimination in favor of whites.... 

Here, petitioner’s right was a personal one. It was as an individual 
that lie was entitled to the equal protection of the laws, and the 
state was bound to furnish him within its borders facilities I01 
legal education substantially equal to those which the state there 
afforded for persons of the white race, whether or not other negroes 
sought the same opportunity. 


We are of the opinion that. .. petitioner was entitled to be ad¬ 
mitted to the law school of the state university in the absence of other 
and proper provision for his legal training within the State. ... 

The judgment of the Supreme Court of Missouri is reversed. ... 

Separate opinion of Mr. Justice McReynolds (joined by Mr. 
justice Butler)- 

The problem presented obviously is a difficult and highly prac¬ 
tical one. A fair effort to solve it has been made by offering adequate 
opportunities for study when sought in good faith. The State shoulc 
not be unduly hampered through theorization inadequately re¬ 
strained by experience.... . 

fin Sipuel v. University of Oklahoma , 332 U.S. 631 U 94 »)> tn 
state sought to bar a woman applicant from the (white) University 
law school and countered her complaint by the argument that, sine 
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legal authority existed in Oklahoma for the establishment of a sepa¬ 
rate law school for Negroes she should have asked lor implementa¬ 
tion of that authority rather than for admission to the white law- 
school. The Supreme Court, in a brief unsigned order, held such a 
promise of future facilities insufficient. "The State." it was said, 
"must provide ... [legal education] for her in conformity with Un¬ 
equal protection of the Fourteenth Amendment and provide it as 
soon as it does for applicants of any other group." Although Justice 
Rutledge thought that the Court's order meant "that Oklahoma 
should end the discrimination practiced against petitioner at once 
.. . not by excluding all students . .. [but] by affording petitioner 
the advantages of a legal education." the Court declined to inter¬ 
fere when the state court complied with the Court order by decree¬ 
ing that the University might either admit the Negro applicant or 
deny admission to all applicants until such time as a separate Negro 
law school might be opened. Fisher v. Hurst, 333 U.S. 147 (1948).] 

ATTACK ON THE PLESSY RULE 

Pressure to break down the wall of segregation in education 
gained in momentum in the years following World War II. The 
President's Committee on Civil Rights, in its report To Secure 
These Rights, gave strong impetus to demands for improvement of 
minority conditions. In 1948. the national platform of the Demo¬ 
cratic Party included a committal to remedial action in the field 
of civil rights. Simultaneously, through Executive Orders and ad¬ 
ministrative action, the national administration sought to promote 
racial equality and to break down the segregation pattern. Thus the 
government filed a brief amicus curiae in the Restrictive Covenant 
Cases 4 and in the spring of 1950 the Attorney General and the Solic¬ 
itor General appeared before the Court to urge the abandonment 
and disavowal of the "separate-but-equal" doctrine. 

The occasion was furnished by a series of three cases which the 
Court heard as a group. Each of them involved racial segregation 
in a different pattern of circumstances. Henderson, an employee of 
the wartime Pair Employment Practices Commission, had been 
compelled to accept dining car service in a screened-off portion of 
the car under a company rule which the Interstate Commerce Com¬ 
mission had approved. Sweatt had applied to the University of 
Texas for admission to its law school. The state authorities sought 

4 Shelley v. Kraemer, supra, p. 132. 
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to comply with the Court's earlier rulings in such cases by set¬ 
ting up a separate law school. Sweatt contended that this im¬ 
provised attempt to provide legal equality failed to provide equal 
opportunity in fact. McLaurin, a highly educated and experienced 
Negro schoolman, was admitted to the University of Oklahoma for 
advanced graduate work but was compelled to remain apart and 
segregated while in attendance. 

The issue in all three cases was pursued to its logical conclusion 
in the briefs of the government and of a volunteer group of legal 
educators: separation implied inequality: Plessy v. Ferguson was 
based on a legal fiction which should be discarded. The Court, while 
ruling against the segregation practice in all three cases, 5 declined 
to overturn the precedent but, by its decisions on the facts, raised 
a strong assumption that nothing short of, at least, approximate 
equality would in the future satisfy its scrutiny of separate establish¬ 
ments for the two races. 

HENDERSON v. UNITED STATES 
Brief for the United Slates, amicus curiae 0 


(2) If this Court should conclude that the issues presented by this 
case cannot be considered without reference to the "separate but 
equal*’ doctrine, the Government respectfully urges that, in the 
half-century which has elapsed since it was first promulgated, the 
legal and factual assumptions upon which that doctrine rests have 
been undermined and refuted. The "separate but equal" doctrine 
should now be overruled and discarded. 

The decision in the Plessy case appears to rest on two major 
premises. One is that laws requiring separation of the white and 
colored races do not imply the inferiority of the colored race. The 
other is that segregation infringes only "social" rights and that these 
rights, as distinct from "civil" or "political" rights, are not within 
the ambit of the equal protection clause of the Fourteenth Amend- 


ment. , 

It is a question of fact what the community at large understands 

to be the meaning of singling out the members of the colored race 

* Henderson v. United States, 3 39 VS. 8.6 (.950): Su-raU v. Painter 339 VS. *9 
(,950) ; McLaurin v. Oklahoma State Regents, 339 U.S. 637 (.950). in f ra > P- 454 - 
three decisions were unanimous, 
e Pp. 40-65. 
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for separation from all other citizens, whether it is in purchasing 
a bus ticket at the same ticket window, riding on the same street 
car or railroad coach, or going to the same restaurant, theatre or 
school. In the Plcssy case the Court concluded that this minority race 
is not stigmatized as inferior, as constituting a lower social caste, 
when law decrees that it shall ride apart, eat apart, or stand in line 
for tickets apart. We submit that the Court's a priori conclusion 
cannot stand today in the face of a wealth of evidence flatly contra¬ 
dicting it. 

We likewise believe that there was error in the second premise of 
the "separate but equal" doctrine enunciated in the Plessy case, 
namely, that enforced separation of the races affects only "social" 
rights not within the purview of the Fourteenth Amendment. The 
Amendment strikes at inequality without qualification. Certainly its 
language furnishes no basis for the distinction which the Court drew 
between "social" rights and those which are "civil" or "political." 
Furthermore, the distinction drawn is, at best, nebulous and largely 
a matter of emphasis. "In reality it is not possible to isolate a sphere 
of life and call it 'social.' There is. in fact, a social' angle to all 
relations." [Quoting Myrdal, An American Dilemma, vol. I, p. 642.] 

It is one thing to define social equality in terms of integration 
into white social organizations: it is another to define as "social" the 
right to equality in the use and enjoyment of public facilities. ... 

In the Plcssy case the Court also said (p. 551) that legislation is 
"powerless to eradicate" racial prejudice. This observation, even if 
true, was irrelevant to the constitutional issue before the Court. 
It might properly have been made before a legislative body con¬ 
sidering the merits of a bill to penalize conduct manifesting racial 
prejudice. But the Court was not called upon to make a judgment 
of policy as to whether racial prejudice can be eradicated by legis¬ 
lation; the only question was whether a particular statute created, 
enforced, or supported the denial of a constitutionally protected 
right. Statutes and ordinances may not in themselves remove racial 
antagonisms, but it is clear that they cannot constitutionally magnify 
such antagonisms by giving the sanction of law to what would other¬ 
wise be a private, individual act of discrimination. That is the 
basic vice ... in this case. 

In any event, the Court's observation is. at best, a half-truth. 
Although legislation cannot "eradicate" racial prejudice, experi- 



INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 


•150 

ence has shown that it can create conditions favorable to the grad¬ 
ual disappearance of racial prejudice; or it can, on the other hand, 
strengthen and enhance it. Civil-rights and antidiscrimination 
statutes have been shown to have the former effect, and so-called 
Jim Crow laws the latter. A Commissioner of the New York State 
Commission Against Discrimination has recently written: 

Critics of fair-employment laws used to claim that long-established 
habits of discrimination could not he changed by legislation. Their argu¬ 
ment has been unmistakably answered today. Nearly four years' experience 
in New York—and similar experience in New Jersey, Massachusetts, Con¬ 
necticut, Washington, Oregon, New Mexico and Rhode Island, all of 
which have passed anti-discrimination legislation modeled after the New 
York law—indicates conclusively that wise legislation creates a climate of 
opinion in which discrimination tends to disappear. 7 

On the other side of the picture, "Jim Crow” laws, which govern 
important segments of everyday living, not only indoctrinate both 
white and colored races with the caste conception, but they solidify 
the segregation existing outside these laws and give it respectability 
and institutional fixity. As the Supreme Court of California has 
pointedly said, the way to eradicate racial tension is not "through 
the perpetuation by law of the prejudices that give rise to the ten¬ 
sion.” [Perez v. Sharp , 32 Calif. 2d 711, 725 ] ln fie,ds which "J im 
Crow" laws do not cover there has been "a slow trend toward a 
breakdown of segregation”; within the fields of their operation the 
laws "keep the pattern rigid.” [Myrdal, op. cit., vol. I, p. 635.] 


The effects of the segregation to which Negroes are subjected arc 
not confined to those who are colored. They extend also to those 
who are white, and they bear vitally upon the interests of the Nation 
as a whole. We submit that the harmful effects to the public interest 
which have resulted from racial segregation furnish persuasive 
grounds for rejecting its extension. . .. 


7 Simon. Causes and Cure of Discrimination, New York Times. May *9. JW* *ecl.on 
6 p. .0, ac p. 3*. "Can this technique of eliminating discrimination b Y rool, "g * 
fears that caVe’it be applied successfully on a large scale? Our Ncw York C xper.ence 
insists that the answer is an unequivocal Yes. . we have V'^fhan four years^ /d., 
of employment of the most populous state in the union in ,css *°n.alien, 
p. 36.) See / 9 j8 Report of Progress, New York Slate Comm.ssion Against Discnmmal 

pp. 11-12. [Footnote of the original.) 
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1. Effect on Negroes 

Segregation is a dominant factor in every aspect of the Negros 
life. It limits his physical movements and economic opportunities, 
and adversely affects hi* personality and social development. It is 
much more than jim-crowism in vehicles and public places. It is 
an ostracism symbolizing inferiority which colors his thoughts and 
action at almost every moment. 

Professional opinion is almost unanimous that segregation has 
detrimental psychological effects on those segregated. A question¬ 
naire addressed to 849 representative social scientists was answered 
by 61% of those to whom it was sent. Of those replying, 90.4% be¬ 
lieved that enforced segregation has "detrimental psychological 
effects'’ on those segregated if "equal facilities" are provided, 2.3% 
expressed the opposite opinion, and 7.4% did not answer the ques¬ 
tion or expressed no opinion. Those who elaborated their position 
with comments (55% of those replying) stressed that segregation 
induced feelings of inferiority, insecurity, frustration, and perse¬ 
cution, and that it developed, on the one hand, submissiveness, mar¬ 
tyrdom, withdrawal tendencies, and fantasy, and on the other hand, 
aggression. 

The resentment and hostility provoked by segregation find vari¬ 
ous means of psychological "accommodation," various lorms of re¬ 
lease. Mediocrity is accepted as a standard because of the absence 
of adequate social rewards or acceptance. Energy and emotion which 
might be constructively used are lost in the process of adjustment 
to the "Jim Crow" concept of the Negro's characteristics and his 
inferior status in society. Psychosomatic disease is induced by the 
tensions engendered by segregation and other forms of racial segre¬ 
gation. 

The extensive study made of Negro troops during the recent war 
furnished striking example of how racism, of which segregation is 
the sharpest manifestation, handicaps the Negro. The most impor¬ 
tant single factor affecting integration of the Negro into Army life 
was that he had to carry the burden of race prejudice in addition 
to all of the other problems faced by the white soldier. 

For a general discussion of the effects of the caste system, which 
segregation supports and exemplifies, on Negro personality and 
behavior, see Myrdal, An American Dilemma, vol. 2, pp. 757-767. 

2. Effect on Whites 

Segregation also detrimentally affects the dominant white group. 
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' Segregation and discrimination have had material and moral effect 
on whites, too. Booker T. Washington s famous remark, that the 
white man could not hold the Negro in the gutter without getting 
in there himself, has been corroborated by many white Southern 
and Northern observers." Myrdal, An American Dilemma, vol. I, 
pp. 643-644. The white person must adjust himself, consciously or 
unconsciously, to the hypocrisy of a double standard violating the 
American creed which he professes to follow. Feelings of guilt are 
generated and moral values weakened; the basic realities of the 
racial problem are diverted in the mechanism of segregation: 

Those who segregate others soon become frightened, insecure people 
forced to accept and invent prejudice to justify their actions. They become 
hypocrites who either close their eyes to stark reality or invent slogans to 
hide fundamental issues. The master classes, no less than the subjected, 
become victims of the system. 8 

Segregation and practices allied to it promote the master-race 
psychology, thus sowing seeds for oppressive individual and col¬ 
lective action. 

3. Effect on the Nation 

Segregation is part of a vicious cycle. It prevents groups from 
knowing each other. This lack of knowledge engenders distrust and 
antagonism. They in turn stimulate the demand for sharp cleavage 
between races and maintenance of a system of segregation. 1 bus 
groups within the Nation are kept asunder. 

Experience and informed opinion are in agreement that normal 
contacts between the races diminish prejudice while enforced sep¬ 
aration intensifies it. Race relations are improved by living together, 
working together, serving together, going to school together. The 
absence of a color line in certain countries goes far to show that 
racial prejudice is not instinctive or hereditary, but is rather kept 
alive by man-made barriers such as segregation. 


[The argument proceeds with references to experiences in in¬ 
dustry and in the armed forces, quotes baseball player Jackie Rob¬ 
inson to illustrate bitterness engendered by jim-crowism even among 
deeply loyal Negroes, and shows in what manner racial discrimina¬ 
tion embarrasses the international position of the nation.] 
a Weaver. The Negro C hello, 270. [Footnote of the original.] 
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Racial segregation enforced by law hardly comports with the high 
principles to which, in the international field, we have subscribed. 
Our position and standing before the critical bar of world opinion 
are weakened if segregation not only is practiced in this country but 
also is condoned by federal law. 

Mr. Justice Harlan said in his memorable dissent in the Plessy 
case (163 U.S. at 562): 

We boast of the freedom enjoyed by our people above all other peoples. 
But it is difficult to reconcile that boast with a state of the law which, 
practically, puts the brand of servitude and depredation upon a large 
class of our fellow-citizens, our equals before the law. The thin disguise of 
"equal'’ accommodations for passengers in railroad coaches will not mis¬ 
lead any one, nor atone for the wrong this day clone. 

Various subterfuges have been employed during the years since 
the adoption of the Thirteenth and Fourteenth Amendments to 
evade and nullify the effects of their provisions. The emancipation 
of an entire race has proved a most complicated task. More than 
three-quarters of a century has not been enough time within which 
to break down the barriers surrounding the enslaved, and to bring 
them to the full dignity and stature of free citizens. Discrimination, 
political, economic, and social, is still widespread. However, there 
are indications that the process of education, of lessening the inci¬ 
dence of unreasoned prejudice, lagging for so many years, is in¬ 
creasing in momentum. 


The evasions and violations of the Constitution arc being grad¬ 
ually eliminated. One handicap is the approval, given in another 
day and generation, to the proposition that the Constitution could 
be satisfied and friction removed by the establishment of "separate 
but equal" facilities. Experience has shown that neither the Con¬ 
stitution, nor the laws enacted under its authority, nor the indi¬ 
viduals affected, are given the required respect and status under 
such an arrangement. "Equal" facilities, if separate, are rarely if 
ever equal, even in a physical sense. In most situations they have 
been used to cloak glaring inequalities. And the very idea of sepa¬ 
rate facilities, or separate rights, is in itself a negation of the full and 
complete possession of privileges and immunities of citizenship. 

So long as the doctrine of the Plessy case stands, a barrier erected 
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not by the Constitution but by the courts will continue to work a 
denial of rights and privileges and immunities antagonistic to the 
freedoms and liberties on which our institutions and our form of 
government are founded. “Separate but equal" is a constitutional 
anachronism which no longer deserves a place in our law.... 


McLAURIN v. OKLAHOMA STATE REGENTS 
SS 9 U.S. 637 (1930) 

Mr. Chief Justice Vinson delivered the opinion of the Court. 

In this case, we are faced with the question whether a state may, 
after admitting a student to graduate instruction in its state uni¬ 
versity, afford him different treatment from other students solely 
because of his race.. .. 

Appellant is a Negro citizen of Oklahoma. Possessing a Masters 
degree, he applied for admission to the University of Oklahoma in 
order to pursue studies and courses leading to a Doctorate in Edu¬ 
cation. At that time, his application was denied, solely because of 
his race. The school authorities were required to exclude him by 
the Oklahoma statutes, 70 Okla. Stat. §§ 455 - 45 6 - 457 ( 1 94 1 )» "hith 
made it a misdemeanor to maintain or operate, teach or attend a 
school at which both whites and Negroes are enrolled or taught. 
Appellant filed a complaint requesting injunctive relief, alleging 
that the action of the school authorities and the statutes upon which 
their action was based were unconstitutional and deprived him of 
the equal protection of the laws. Citing our decisions in State 0/ 
Missouri ex ret. Gaines v. Canada, 305 U.S. 337, and Sipuel v. 
Board of Regents , 332 U.S. 631, a ... District Court held ... that 
the State had a constitutional duty to provide him with the educa¬ 
tion he sought as soon as it provided that education for applicants 
of any other group. It further held that to the extent the Oklahoma 
statutes denied him admission they were unconstitutional and 

void.... , , 

Following this decision, the Oklahoma legislature amended these 
statutes to permit the admission of Negroes to institutions of higher 
learning attended by white students, in cases where such institu¬ 
tions offered courses not available in the Negro schools. The amend¬ 
ment provided, however, that in such cases the program of instruc¬ 
tion “shall be given at such colleges or institutions of higher learn- 
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ing upon a segregated basis.” Appellant was thereupon admitted to 
the University ol Oklahoma Graduate School.... [But] he was re¬ 
quired to sit apart at a designated desk in an anteroom adjoining 
the classroom: to sit at a designated desk on the mezzanine floor of 
the library, but not to use the desks in the regular reading room; 
and to sit at a designated table and to eat at a different time from 
the other students in the school cafeteria. 

To remove these conditions, appellant ... [asked for an order by] 
the District Court. That court held that such treatment did not 
violate the provisions of the Fourteenth Amendment and denied 
the motion.... This appeal followed. 

In the interval between the decision below and the hearing in 
this Court, the treatment afforded appellant was altered. For some 
time, the section of the classroom in which appellant sat was sur¬ 
rounded by a rail on which there was a sign stating. "Reserved For 
Colored,” but these have been removed. He is now assigned to a 
scat in the classroom in a row specified for colored students: he is 
assigned to a table in the library on the main floor: and he is per¬ 
mitted to cat at the same time in the cafeteria as other students, 
although here again he is assigned to a special table. 

It is said that the separations imposed by the State in this case 
are in form merely nominal. McLaurin uses the same classroom, 
library and cafeteria as students of oilier races; there is no indication 
that the seats to which he is assigned in these rooms have any disad¬ 
vantage of location. He may wait in line in the cafeteria and there 
stand and talk with his fellow students, but while he cats he must 
remain apart. 

The restrictions were obviously imposed in order to comply, as 
nearly as could be, with the statutory requirements of Oklahoma. 
But they signify that the State, in administering the facilities it 
affords for professional and graduate study, sets McLaurin apart 
from the other students. The result is that appellant is handicapped 
in his pursuit of effective graduate instruction. Such restrictions 
impair and inhibit his ability to study, to engage in discussions and 
exchange views with other students, and, in general, to learn his 
profession. 

Our society grows increasingly complex, and our need for trained 
leaders increases correspondingly. Appellant's case represents, per¬ 
haps, the epitome of that need, for he is attempting to obtain an 
advanced degree in education, to become, by definition, a leader 
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and trainer of others. Those who will come under his guidance and 
influence must be directly affected by the education he receives. 
Their own education and development will necessarily suffer to 
the extent that his training is unequal to that of his classmates. 
State-imposed restrictions which produce such inequalities cannot 
be sustained. 

It may be argued that appellant will be in no better position 
when these restrictions arc removed, for he may still be set apart 
by his fellow students. This we think irrelevant. There is a vast 
difference—a Constitutional difference—between restrictions im¬ 
posed by the State which prohibit the intellectual commingling of 
students, and the refusal of individuals to commingle where the 
State presents no such bar. Shelley v. Kracmer, 334 U.S. 1. 13-14- 
The removal of the State restrictions will not necessarily abate indi¬ 
vidual and group predilections, prejudices and choices. But at the 
very least, the State will not be depriving appellant of the oppor¬ 
tunity to secure acceptance by his fellow students on his own merits. 

We conclude that the conditions under which this appellant is 
required to receive his education deprive him of his personal and 
present right to the equal protection of the laws.... We hold that 
under these circumstances the Fourteenth Amendment precludes 
differences in treatment by the State based upon race. Appellant, 
having been admitted to a state-supported graduate school, must 
receive the same treatment at the hands of the State as students of 
other races. The judgment is reversed. 


COMMENT: I 9 

The Supreme Court this past week took a big step toward com¬ 
pleting an American revolution that began in 1861 and was sup¬ 
posed to have been, but actually was not, completed with the adop¬ 
tion of the 14th Amendment of our federal Constitution in 1868. 
That amendment was designed to safeguard the newly acquired 
rights of the then recently freed Negroes. It was designed to keep 
them from slipping back into a status of slavery or semi-slavery. The 
provision that no state shall “deny any person within its jurisdiction 
the equal protection of the laws” was intended to insure a status of 
equality to the new Negro citizen. 


0 By Clifton Utley, N.B.C. commentator. The following observations consl *J“'^ 
Utley’s scheduled network broadcast on Sunday. June 11, 1950- The V arc re P 
with his permission. 
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Naturally the effort to legislate any such drastic change in our 
country's social customs, even after the stern decision on the battle¬ 
field of Civil War, met with profound resistance in parts of our 
nation. 

In the era of disillusionment that marked the turn of the cen¬ 
tury. the Supreme Court laid down a doctrine that in practice, 
though not in theory, greatly weakened the force of the i.|th Amend¬ 
ment. It was the "separate but equal ' doctrine enunciated by the 
Court in 1896. 

It set down the principle that while Negro citizens must be given 
equal treatment, the constitutional requirement of equality is met 
even though the Negro is segregated and given separate and distinct 
facilities of his own. It was this "separate but equal" doctrine that 
gave legal sanction to the institution popularly known as Jim 
Crowism—separate schools for Negroes, separate places on trains 
and in other public transportation, and separation in other matters. 

Most leaders of American Negro life have always resented this 
"separate but equal" doctrine for two reasons. First, the very fact of 
separation implied to him an invidious distinction, implied that 
whatever was formally said, he was not considered an equal. This 
was the more annoying since the American Negro, with keen mem¬ 
ory of the institution of slavery and the legally inferior status that 
went with it, naturally preserved a keen sensitivity toward anything 
that implied a continuation of that status. 

Second, the American Negro resented the "separate but equal” 
because it was a sham and a pretence. Separate but equal did not in 
fact mean equality. It meant separate and unequal, or separate and 
inferior. For it is no secret that where separate schools have existed 
for whites and Negroes the physical facilities and the instruction 
has tended to be inferior in Negro schools. The same has tended to 
be true in matters of public transport and in other things. Train 
accommodations for Negroes—where separate facilities for Negroes 
have been maintained—have tended not to be equal to those pro¬ 
vided for white patrons. 

This past week the Supreme Court struck a severe—I think it is 
fair to say, a fatal blow—at the "separate but equal" doctrine. 

In theory it did not abolish it. But in fact it came so near to 
doing so that it seems almost certain that in some future decision the 
Court will once and for all reverse the 1896 doctrine and declare 
it abolished. 
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Here arc the reasons for thinking that will be the case. 

In its decision this past week, the Court dealt with three cases. 
One concerned the legality of separate dining facilities for Negroes 
on trains. The other two concerned special arrangements made for 
Negro education by the University of Texas and University of 
Oklahoma. 

In the dining car case the Court ruled illegal the requirement, 
now existing in some states, that Negroes be served in special sec¬ 
tions of dining cars. This case, to be sure, turned on a federal statute, 
and not on the 14th Amendment to the Constitution. 

The finding, as I understand it, is this: Even though Negroes are 
served the same food, at identical prices, and given equally good 
service by waiters and in other ways, they still are not being accorded 
equal treatment if they are required to sit in special parts of the 
dining car to be served, and this is the case, even though whites are 
also required to sit in special parts of a dining car—namely in the 
part reserved for white service. Since the law requires equality of 
dining car service for all, the requirement that Negroes sit in spe¬ 
cial parts of the dining car is illegal. 

The two cases dealing with universities arc even more revealing. 

In the University of Texas case. Texas had created a special law 
school for Negroes to avoid admitting Negro students to the Uni¬ 
versity of Texas. This seemed to comply with the traditional concept 
of the "separate but equal" doctrine. There was a law school for 
whites. There was another, supported at the taxpayers' expense, 
for Negroes. Both Negroes and whites could therefore get legal 
education. But in its decision the Court went behind the fact that 
the Negro law school was not the equal in quality of educational 
opportunity offered to the regular and heretofore exclusively white 
University of Texas law school. Therefore, to comply with the 14th 
Amendment of the United States Constitution, Texas must admit 
qualified Negro applicants to the regular University of Texas law 
school, and be it said to the credit of Texas, that her authorities, 
without quibbling, have already complied with the Court decision, 
and without delay admitted the student who brought the case. 

The Oklahoma case is still more striking. There Oklahoma had 
admittedly taken a series of steps that had progressively moved 
Negro students closer to equality with white students. There Negro 
students had been admitted to predominantly white universities, 
but they had been required, at first, to sit in an adjoining room 
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from the classroom. In the library they had been required to sit on 
a mezzanine floor and, in the cafeteria, they had been required to 
eat at a different time from the white students. 

However, Oklahoma authorities themselves had greatly modified 
and relaxed these restrictions. Later Negro students were allowed 
to sit in the same classrooms with whites, but in parts of the class¬ 
room specially railed off and reserved for Negroes. In the library. 
Negroes were allowed to sit on the same floor with other students 
but at special tables reserved for Negroes, and in the cafeteria they 
were permitted to eat at the same time with other students, but 
again, at designated tables. 

Obviously, though the degree of separation that continued may 
have implied an implicit assertion of social superiority on the part 
of white authorities and students, it did not seriously interfere with 
the Negroes’ ability to receive instruction and get an education. 

Yet the Court ruled that there was still some interference with 
educational equality because—and now I'm quoting the words of 
Mr. Chief Justice Vinson,—the continuing restrictions "set McLaurin 
(the Negro student involved in the case) apart” from other students 
and thus "handicapped” him in efforts to get an education. "Such 
restrictions," the Chief Justice continued, "impair and inhibit his 
ability to study, to engage in discussions and exchange views with 
other students, and in general to learn his profession." So the Uni¬ 
versity of Oklahoma was ordered to discontinue the restrictions, and 
to permit McLaurin to study on the identical basis that white stu¬ 
dents study. 

Now there are several very interesting aspects to this most im¬ 
portant decision, or rather, collection of three decisions. 

First, all three were unanimous decisions of the Supreme Court. 
There was no dissent by any justice. 

Second, the Court was specifically asked by Texas to reaffirm the 
old "separate but equal" doctrine and the Court specifically refused 
to reaffirm that doctrine. Chief Justice Vinson said specifically that 
he could not agree that the 1896 doctrine should be reaffirmed. 
That is important as an indication of what the Court is likely to do 
in the future. For even if the Court had not wanted to go so far as 
specifically to reaffirm the "separate but equal" doctrine it could 
have simply ignored Texas' plea on this point and said nothing 
about it. But instead Mr. Chief Justice Vinson said that he could 
not agree that the doctrine should be reaffirmed. That is about as 
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near as the Court can come to overruling the doctrine without 
actually pronouncing it overruled. 

Actually, the Court did not formally overrule the 1896 decision. 
Its legal grounds for not disposing of the old doctrine one way or 
the other was that the case could be decided without ruling specifi¬ 
cally on the separate but equal finding, and courts traditionally 
rule on the fewest number of legal points necessary to decide cases. 
'That is, if a case can be decided without ruling on a given point, 
the Court will usually refuse to rule on the point in question. 

But it does seem to me that in the light of this past week’s three 
decisions, the handwriting is writ large on the wall of the future. 
The Court at this time does not formally overrule the old "separate 
but equal” doctrine. But its decision does suggest that in practice 
it will find any specific instance of racial separation does in fact 
deprive the segregated group of equality, and therefore violates the 
14th Amendment of our Constitution. 

To put the matter in the fewest possible words, in theory the old 
"separate but equal" doctrine still stands, but in fact the Court will 
hold that anything that is separate is not equal, and therefore is not 
permissible. 

The whole experience with the Supreme Court in the past has 
been that where such a situation exists, the Court, after deciding a 
certain number of cases, will finally say that it is clear that the dis¬ 
tinctions that have been made in a number of cases amount to a 
ruling that separation is incompatible with equality, and then will 
completely and formally overrule the old doctrine. 

If that is the prospect, why didn’t the Supreme Court formally 
so rule last week? 

For two reasons: First, because it was possible to decide the cases 
at hand without making such a broad decision, and as I mentioned 
a moment ago, it is traditional in our American legal system to de¬ 
cide the minimum number of legal points necessary to settle the 
cases at hand. 

Beyond that there is the matter of the Court's views on the 
desired speed of social change. 

In theory the members of our Supreme Court are in the way of 
being sort of legal astronomers. The theory is that the law is all up 
there in the legal firmament—judges are simply men more qualified 
and more discerning than others, equipped to explore the legal 
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heavens and draw down those legal principles necessary to decide 
matters at hand. 

Actually, the members of the Supreme Court are. and always 
have been men living in a current social setting, aware of the prob¬ 
lems of life about them, and aware of implications of the decisions 
they hand down. 

The decisions handed down this past week might well have been 
unenforceable had they been handed down. say. in 1910. because 
the climate of American opinion at that time was such that the 
decisions would have been too great a break with the then existing 
social pattern. F.vcn today these decisions will force breaks with 
current practices in a number of parts of our nation. But the social 
pattern has changed since 1910. 1 he relationships between races 
have changed appreciably. The position of the Negro has improved 
in many ways. Southern states have installed Negro members on 
their police forces. There have been some Negro judges both in 
the south and in the north—thus the break with past tradition 
caused by these decisions today is not as great as it would have been 
two or three decades earlier. And thus there is compliance with 
these decisions. The University of Texas has already complied with 
the decision in its case. 

The clear implication of these decisions is that eventually any 
racial segregation in any schools will be illegal and in violation of 
our federal constitution. But obviously a decision that formally 
overruled the old "separate but equal' doctrine and that made it 
clear that segregation on the elementary and high school, as well as 
on the university level, was universally illegal and unconstitutional 
as of this moment—such a decision now would be a prolound shock 
to the social structure in many parts of the country. Such a decision 
might even arrest, rather than continue, the social change that has 
been going on in the relationships between the races. 

So the Supreme Court, with its historical knowledge that Rome 
was not built in a day, does not seek to do everything at once. 

It makes a decision, the future implications of which are eloquent 
and clear, but it leaves the matter for the moment at that point, giv¬ 
ing time for the implications to soak in and be better understood 
by those groups and those parts of our country that will be most 
affected by them. 

Then later, when the nation has fully adjusted to the present 
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decisions, further and more far reaching decisions can perhaps 
be expected. 

I am perfectly aware that this js not the theory of the way in which 
the United States Supreme Court works. 

But anyone who has closely studied our American history will be 
aware that in fact this is the way it docs work. 

COMMENT: II 10 

Bn it resolved by the Senate, the House of Representatives con¬ 
curring. that: 

Whereas, The recent decisions of the United States Supreme 
Court involving the public schools of Texas and Oklahoma have 
placed in danger the entire principle of segregation in our schools 
and 

Whereas, We will not submit to the intermingling of white and 
negro children in our public schools in Alabama contrary to the 
express provisions of our Constitution and our laws. 

Now, therefore, be it resolved by the Senate of Alabama, the 
House of Representatives concurring, as follows: 

We sincerely urge that the federal courts, agencies and employees 
exercise caution lest the relationship between the races, harmonious 
in the past, be embittered by the cfForts of the federal government 
to seize power in local matters hitherto reserved to the local govern¬ 
ments by the long-recognized principles of local self-government. 

We reaffirm our faith in the rights of the states to administer their 
local affairs including their police power over race relationships and 
local customs. 

We notify our senators and our representatives in the Congress 
that we expect them to protect us against the continual encroach¬ 
ment of a powerful federal government in breaking down the rights 
hitherto well recognized of the states and of the local communities 
in relation to their citizens. 

Be it further resolved that a copy of this resolution be for¬ 
warded to the President of the United States, to the Chief Justice 
of the Supreme Court and to the Senators and Representatives from 
Alabama in the Congress. 

»o Joint Resolution adopted by the legislature of Alabama on June 25. « 95 °- 
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Personal Liberty for Political Action 


1. CITIZENSHIP AND SUFFRAGE 

CITIZENSHIP AND NATURALIZATION 

The Constitution as originally adopted contains no less than 
seven references to citizenship without, however, defining the term 
or clarifying the relationship between state citizenship and national 
citizenship. The Drcd Scott case, Scott v. Sanford, 19 How. 393 
(1857), seemed to declare state citizenship primary and national 
citizenship subordinate to it. 

The adoption of the Fourteenth Amendment in 1868 had the 
effect of superseding the Supreme Court's interpretation in the Drcd 
Scott case and of making national citizenship primary and para¬ 
mount. 'Fhc amendment offered a concise definition of national 
citizenship, based firmly on the principle of jus soli (i.c.. the place 
of birth determines citizenship), and made state citizenship deriva¬ 
tive from national citizenship. 

Thus citizenship of the United States may be acquired by (1) 
birth, and (2) naturalization. Jus soli operates to confer citizenship 
on any person born in the United States, i.e., within any of the 
forty-eight states, the District of Columbia, or an incorporated terri¬ 
tory of the United States, except children of persons enjoying diplo¬ 
matic immunity. Another, and heretofore fortunately academic, 
exception pertains to children of members of enemy forces occupy¬ 
ing parts of the United States (neither foreign occupation troops 
nor diplomats are "subject to the jurisdiction" of the United 
States). On the other hand, children of resident aliens acquire 

463 
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United States citizenship by virtue of birth in this country regard¬ 
less of possible ineligibility of the parents to attain such citizenship. 
United States v. Wong Kim Ark, 169 U.S. 649 (1898). Nor will 
renunciation of American citizenship by naturalized parents deprive 
a native-born child of its status as an American citizen by birth. 
Perkins v. Elg, 307 U.S. 325 (1939). 

The establishment of rules governing the acquisition of citizen¬ 
ship by naturalization is exclusively within the province of Con¬ 
gress. Const.. Art. I. sec. 8. cl. 4: Chirac v. Chirac, 2 Wheat. 259 
(1817). Legislation on the subject of naturalization and citizenship 
has been frequent, often complex and rarely consistent. An attempt 
at restatement was made in tlie Nationality Act of 1940 (54 Stat. 
1137). but this law, too. has already been subject to extensive modi¬ 
fications. File various legal provisions presently in force may be 
found collected in Title 8 of the United States Code. 1948 edition. 
They are implemented by rules and orders of the Commissioner of 
Immigration and Naturalization and his superior officer, the Attor¬ 
ney General. 

Although the judiciary figures importantly in the naturalization 
procedure, only a relatively small number of cases have reached the 
Supreme Court. In United States v. Schwimmcr, 279 U.S. 644 
(1929), citizenship was denied to a woman pacifist, fifty years of 
age, because of her refusal to swear that she would bear arms for 
the United States. A Yale divinity professor who wished to reserve 
his right to decline military participation in a war of which he might 
morally disapprove was similarly denied citizenship. United States 
v. Macintosh, 283 U.S. 605 (1931). 

These cases were overruled, however, following World War II, 
in Girouard v. United States, 328 U.S. 61 (1946). Here Girouard, a 
Canadian and a Seventh Day Adventist, had in 1943 petitioned for 
naturalization as a United States citizen. In his application accom¬ 
panying the petition he answered in the negative the question "If 
necessary, are you willing to take up arms in defense of this coun¬ 
try?" and explained that, while he was ready to render noncom¬ 
batant service, his religious convictions made it impossible for him 
to bear arms. Nonetheless, the District Court admitted him to cit¬ 
izenship, but the Circuit Court of Appeals, acting on the authority 
of the Schwimmer and Macintosh cases, countermanded the order. 
The Supreme Court, reversing the Court of Appeals, refused to be 
bound by the earlier cases. Justice Douglas, speaking for the ma- 
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jority, stressed the recognition by Congress of religious objections 
to combatant service: "the annals of the recent war." said the justice, 
"show that many whose religious scruples prevented them from 
bearing arms, nevertheless were unselfish participants in the war 
effort. Refusal to bear arms is not necessarily a sign of disloyalty or 
a lack of attachment to our institutions. ... The effort of war is 
indivisible; and those whose religious scruples prevent them from 
killing are no less patriots than those whose special traits or handi¬ 
caps result in their assignments to duties far behind the fighting 
front. Each is making the utmost contribution according to his 
capacity. The fact that his role may be limited by religious convic¬ 
tions rather than by physical characteristics has no necessary bearing 
on his attachment to his country or on his willingness to support and 
defend it to his utmost.” The Schwimmer and Macintosh cases (and 
United States v. Bland, 283 U.S. 636 [1931]), it was announced, 
"do not state the correct rule of law.” 

Chief Justice Stone, himself a vigorous dissenter in the Macin¬ 
tosh case, disagreed with the majority on the grounds that "for six 
successive Congresses, over a period of more than a decade, there 
were continuously pending before Congress in one form or another 
proposals to overturn the rulings in the three Supreme Court deci¬ 
sions in question [Schwimmer, Macintosh and Bland]. Congress 
declined to adopt these proposals after full hearings.. . . Any doubts 
would seem to have been dissipated by the reenactment by Congress 
in 1940 of... [the statutory provisions involved in the three cases]. 
... It is not lightly to be assumed that Congress has failed to per¬ 
form . .. [its duty] and has delegated to this Court the responsibility 
of giving new content to language deliberately readopted after this 
Court has construed it. For us to make such an assumption is to 
discourage, if not to deny, legislative responsibility. By thus adopt¬ 
ing and confirming this Court's construction of what Congress had 
enacted in the Naturalization Act of 1906 Congress gave that con¬ 
struction the same legal significance as though it had written the 
very words into the Act of 1940. ...It is not the function of this 
Court to disregard the will of Congress in the exercise of its con¬ 
stitutional power.” 

A NOTE ON SUFFRAGE 

In the early years after the adoption of the Fourteenth Amend¬ 
ment the Supreme Court had announced that citizenship and the 
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right of suffrage were not synonymous. Minor v. Happersett, 21 
Wall. 162 (1875). But, having met the state’s requirements and 
standards for suffrage, one has a right to have his ballot accepted 
and properly counted. If the election is for officials of the United 
States this becomes a federal right which Congress may through 
appropriate legislation protect. Ex parte Yarbrough , 110 U.S. 651 
(1884). Largely as a result of this holding, the Southern states, intent 
upon excluding the Negro vote, began to take recourse to a number 
of devices which would prevent the compliance by Negroes with the 
suffrage requirements of the state. A number of these methods of 
planned disenfranchisement eventually were found to violate the 
equal protection clause of the United States Constitution. Until 
quite recently, however, the so-called “white primary” seemed to 
offer a formula which, while not offensive to the judicial eye, effec¬ 
tively accomplished the purposes of the local legislators. Smith v. 
Allioright, extracts from which follow, appears to have spelled the 
end to this method of disenfranchisement, too. United States v. 
Classic paved the way for this decision and establishes an important 
precedent for federal control of election practices. (Note that, like 
tlie naturalization cases, these decisions turn on statutory rather 
than constitutional interpretation.) 

UNITED STATES v. CLASSIC 
313 U.S. 299(1941) 

Mr. Justice Stone delivered the opinion of the Court. 

Two counts of an indictment found in a federal district court 
charged that appellees, Commissioners of Elections, conducting a 
primary election under Louisiana law, to nominate a candidate of 
the Democratic Party for representative in Congress, willfully altered 
and falsely counted and certified the ballots of voters cast in the pri¬ 
mary election. The questions for decision are whether the right of 
qualified voters to vote in the Louisiana primary and to have their 
ballot counted is a right "secured ... by the Constitution” within 
the meaning of sections 19 and 20 of the Criminal Code, and 
whether the acts of appellees charged in the indictment violate 

those sections.... # 

Section 19 of the Criminal Code condemns as a criminal offense 
any conspiracy to injure a citizen in the exercise “of any right or 
privilege secured to him by the Constitution or laws of the United 
States.” Section 20 makes it a penal offense for anyone who, acting 
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under color of any law” “willfully subjects, or causes to be sub¬ 
jected. any inhabitant of any state ... to the deprivation of any 
rights, privileges, or immunities secured or protected by the Con¬ 
stitution and laws of the United States.” The Government argues 
that the right of a qualified voter in a Louisiana congressional pri¬ 
mary election to have his vote counted as cast is a right secured by 
Article I, sections 2 and 4 of the Constitution, and that a conspiracy 
to deprive the citi/en of that right is a violation of section 19. and 
also that the willful action of appellees as state officials, in falsely 
counting the ballots at the primary election and in falsely certifying 
the count, deprived qualified voters of that right and of the equal 
protection of the laws guaranteed by the Fourteenth Amendment, 
all in violation of section 20 of the Criminal Code. 

Article I, section 2 of the Constitution, commands that "The House 
of Representatives shall be composed of Members chosen every sec¬ 
ond Year by the People of the several States, and the Electors in each 
State shall have the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature." By section 4 of the same 
article "The Times. Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State by the 
Legislature thereof; but the Congress may at any time by Law make 
or alter such Regulations, except as to the Places of chusing Senators." 
Such right as is secured by the Constitution to qualified voters to 
choose members of the House of Representatives is thus to be exer¬ 
cised in conformity to the requirements of slate law subject to the 
restrictions prescribed by section 2 and to the authority conferred on 
Congress by section 4, to regulate the limes, places and manner of 
holding elections for representatives. 

We look then to the statutes of Louisiana here involved to ascer¬ 
tain the nature of the right which under the constitutional mandate 
they define and confer on the voter, and the effect upon its exercise 
of the acts with which appellees are charged, all with the view to 
determining, first, whether the right or privilege is one secured by 
the Constitution of the United States, second, whether the effect 
under the state statute of appellees' alleged acts is such that they 
operate to injure or oppress citizens in the exercise of that right 
within the meaning of section 19 and to deprive inhabitants of the 
state of that right within the meaning of section 20, and finally, 
whether sections 19 and 20 respectively are in other respects appli¬ 
cable to the alleged acts of appellees. 
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Pursuant to the authority given by section 2 of Article I of 
the Constitution, and subject to the legislative power of Congress 
under section 4 of Article I. and other pertinent provisions of the 
Constitution, the states are given, and in fact exercise, a wide discre¬ 
tion in the formulation of a system for the choice by the people of 
representatives in Congress. In common with many other states, Lou¬ 
isiana has exercised that discretion by setting up machinery for the 
effective choice of party candidates for representative in Congress by 
primary elections, and by its laws it eliminates or seriously restricts 
ihe candidacy at the general election of all those who are defeated at 
the primary. All political parties, which are defined as those that have 
cast at least 5 percent of the total vote at specified preceding elec¬ 
tions. arc required to nominate their candidates for representative by 
direct primary elections. Louisiana Act No. 46, Regular Session, 
1940, sections 1 and 3.... 

The right to vote for a representative in Congress at the general 
election is, as a matter of law, thus restricted to the successful party 
candidate at the primary, to those not candidates at the primary who 
file nomination papers, and those whose names may be lawfully 
written into the ballot by the electors.... In fact, as alleged in the 
indictment, the practical operation of the primary in Louisiana is, 
and has been since the primary election was established in 1900, to 
secure the election of the Democratic primary nominee for the Sec¬ 
ond Congressional District of Louisiana. 

Interference with the right to vote in the congressional primary in 
the Second Congressional District for the choice of Democratic candi¬ 
date for Congress is thus as a matter of law and in fact an interference 
with the effective choice of the voters at the only stage of the election 
procedure when their choice is of significance, since it is at the only 
stage when such interference could have any practical effect on the 
ultimate result, the choice of the Congressman to represent the dis¬ 
trict. The primary in Louisiana is an integral part of the procedure 
for the popular choice of Congressman. The right of qualified voters 
to vote at the congressional primary in Louisiana and to have their 
ballots counted is thus the right to participate in that choice. 

We come then to the question whether that right is one secured by 
the Constitution. Section 2 of Article I commands that Congressmen 
shall be chosen by the people of the several states by electors, the 
qualifications of which it prescribed. The right of the people to 
choose, whatever its appropriate constitutional limitations, where in 



PERSONAL LIBERTY FOR POLITICAL ACTION 469 

other respects it is defined, and the inode of its exercise is prescribed 
by state action in conformity to the Constitution, is a right established 
and guaranteed by the Constitution and hence is one secured by it 
to those citizens and inhabitants of the state entitled to exercise the 
right. . . . While, in a loose sense, the right to vote for representatives 
in Congress is sometimes spoken of as a right derived from the states, 
see Minor v. Happened, 21 Wall. 162. this statement is true only in 
the sense that the states arc authorized by the Constitution, to legis¬ 
late on the subject as provided by section 2 of Article I. to the extent 
that Congress has not restricted state action by the exercise of its 
powers to regulate elections under section | and its more general 
power under Article I, section 8, clause 18 of the Constitution "To 
make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers." See Ex parte Sicboltl, 100 U.S. 371. 

Obviously included within the right to choose, secured by the Con¬ 
stitution, is the right of qualified voters within a state to cast their 
ballots and have them counted at congressional elections. This Court 
has consistently held that this is a right secured by the Constitution. 
And since the constitutional command is without restriction or lim¬ 
itation, the right, unlike those guaranteed by the Fourteenth and 
Fifteenth Amendments, is secured against the action of individuals 
as well as of the states. ... 

But we are now concerned with the question whether the 
right to choose at a primary election, a candidate for election 
as representative, is embraced in the right to choose representa¬ 
tives secured by Article I, section 2. We may assume that the 
framers of the Constitution in adopting that section, did not have 
specifically in mind the selection and elimination of candidates 
for Congress by the direct primary any more than they con¬ 
templated the application of the commerce clause to interstate 
telephone, telegraph and wireless communication which are con- 
ccdedly within it. But in determining whether a provision of the 
Constitution applies to a new subject matter, it is of little signif¬ 
icance that it is one with which the framers were not familiar. For 
in setting up an enduring framework of government they undertook 
to carry out for the indefinite future and in all the vicissitudes of 
the changing affairs of men, those fundamental purposes which the 
instrument itself discloses. Hence we read its words, not as we read 
legislative codes which are subject to continuous revision with the 
changing course of events, but as the revelation of the great purposes 
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which were intended to be achieved by the Constitution as a con¬ 
tinuing instrument of government. If we remember that "it is a 
constitution we are expounding,” we cannot rightly prefer, of the 
possible meanings of its words, that which will defeat rather than 
effectuate the constitutional purpose. 

That the only free choice by the people of representatives in Con¬ 
gress. subject only to the restrictions to be found in sections 2 and 4 
of Article I and elsewhere in the Constitution, was one of the great 
purposes of our constitutional scheme of government cannot be 
doubted. We cannot regard it as any the less the constitutional pur¬ 
pose or its words as any the less guarantying the integrity of that 
choice when a state, exercising its privilege in the absence of con¬ 
gressional action, changes the mode of choice from a single step, a 
general election, to two, of which the first is the choice at a primary 
of those candidates from whom, as a second step, the representative 
in Congress is to be chosen at the election. 

Nor can we say that that choice which the Constitution protects 
is restricted to the second step because section 4 of Article I, as a 
means of securing a free choice of representatives by the people, has 
authorized Congress to regulate the manner of elections, without 
making any mention of primary elections. For we think that the 
authority of Congress, given by section 4, includes the authority to 
regulate primary elections when, as in this case, they are a step in 
the exercise by the people of their choice of representatives in 
Congress.. .. 

The right to participate in the choice of Representatives for Con¬ 
gress includes, as we have said, the right to cast a ballot and to have 
it counted at the general election whether for the successful candidate 
or not. Where the state law has made the primary an integral part 
of the procedure of choice, the right of the elector to have his ballot 
counted at the primary is likewise included in the right protected 
by Article I, section 2. And this right of participation is protected 
just as is the right to vote at the election, where the primary is by 
law an integral part of the election machinery, whether the voter 
exercises his right in a party primary which invariably, sometimes 
or never determines the ultimate choice of the Representative. Here, 
even apart from the circumstance that the Louisiana primary is 
made by law an integral part of the procedure of choice, the right 
to choose a Representative is in fact controlled by the primary be¬ 
cause, as is alleged in the indictment, the choice of candidates at the 
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Democratic primary determines the choice of the elected Representa¬ 
tive. Moreover, we cannot close our eyes to the fact already mentioned 
that the practical influence of the choice of candidates at the pri¬ 
mary may be so great as to affect profoundly the choice at the general 
election even though there is no effective legal prohibition upon the 
rejection at the election of the choice made at the primary and may 
thus operate to deprive the voter of his constitutional right of 
choice. . .. 

Unless the constitutional protection of the integrity of '‘elections” 
extends to primary elections. Congress is left powerless to effect the 
constitutional purpose, and the popular choice of Representatives 
is stripped of its constitutional protection save only as Congress, by 
taking over the control of state elections, may exclude from them 
the influence of the state primaries. Such an expedient would end 
that state autonomy with respect to elections which the Constitution 
contemplated that Congress should be free to leave undisturbed, 
subject only to such minimum regulation as it should find necessary 
to insure the freedom and integrity of the choice. Words, especially 
those of a constitution, are not to be read with such stultifying nar¬ 
rowness. The words of section 2 and 4 of Article I, read in the sense 
which is plainly permissible and in the light of the constitutional 
purpose, require us to hold that a primary election which involves 
a necessary step in the choice of candidates for election as Representa¬ 
tives in Congress, and which in the circumstances of this case con¬ 
trols that choice, is an election within the meaning of the constitu¬ 
tional provision and is subject to congressional regulation as to the 
manner of holding it. 

Not only docs section 4 of Article I authorize Congress to regulate 
the manner of holding elections, but by Article I. section 8. clause 
18, Congress is given authority "To make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing Pow¬ 
ers, and all other Powers vested by this Constitution in the Govern¬ 
ment of the United States, or in any Department or Officer thereof.” 
This provision leaves to the Congress the choice of means by which 
its constitutional powers are to be carried into execution. "Let the 
end be legitimate, let it be within the scope of the Constitution, and 
all means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter and spirit of 
the Constitution, are constitutional.” McCulloch v. Maryland, 4 
Wheat. 316, 421. That principle has been consistently adhered, to and 
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liberally applied, and extends to the congressional power by appro¬ 
priate legislation to safeguard the right of choice by the people of 
Representatives in Congress secured by section 2 of Article I. 

There remains the question whether sections 19 and 20 are an 
exercise of the congressional authority applicable to the acts with 
which appellees are charged in the indictment. Section 19 makes it 
a crime to conspire to ‘‘injure” or “oppress” any citizen "in the free 
exercise ... ol any right or privilege secured to him by the Consti¬ 
tution.” 

The suggestion that section 19. concededly applicable to conspir¬ 
acies to deprive electors of their votes at congressional elections, is 
not sufficiently specific to be deemed applicable to primary elections, 
will hardly bear examination. Section 19 speaks neither of elections 
nor of primaries. In unambiguous language it protects "any right 
or privilege secured ... by the Constitution,” a phrase which as we 
have seen extends to the right of the voter to have his vote counted 
in both the general election and in the primary election, where the 
latter is a part of the election machinery, as well as to numerous 
other constitutional rights which are wholly unrelated to the choice 
of a Representative in Congress. 

In the face of the broad language of the statute, we are pointed 
to no principle of statutory construction and to no significant legis¬ 
lative history which could be thought to sanction our saying that 
the statute applies any the less to primaries than to elections, where 
in one as in the other it is the same constitutional right which is 
infringed.. . . The right to participate through the primary in the 
choice of Representatives in Congress—a right clearly secured by 
the Constitution—is within the words and purpose of section 19 in 
the same manner and to the same extent as the right to vote at the 
general election. It is no extension of the criminal statute ... to find 
a violation of it in a new method of interference with the right which 
its words protect. For it is the constitutional right, regardless of the 
method of interference, which is the subject of the statute and which 
in precise terms it protects from injury and oppression.... 

If a right secured by the Constitution may be infringed by the 
corrupt failure to include the vote at a primary in the official count, 
it is not significant that the primary, like the voting machine, was 
unknown when section 19 was adopted. Abuse of either may infringe 
the right and therefore violate section 19- 

The.right of the voters at the primary to have their votes counted 
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is. as we have stated, a right or privilege secured by the Constitution, 
and to this section 20 also gives protection. The alleged acts of 
appellees were committed in the course of their performance of 
duties under the Louisiana statute requiring them to count the 
ballots, to record the result of the count, and to certify the result of 
the election. Misuse of power, possessed by virtue of state law and 
made possible only because the wrongdoer is c lothed with the author¬ 
ity of state law. is action taken “under color of state law. Here the 
acts of appellees infringed the constitutional right and deprived tlie 
voters of the benefit of it within the meaning of section 20. . . . 

Reversed. 

Mr. Chief Justice Hughes took no part in the consideration or 
decision of this case. 

Mr. Justice Douglas (Mr. Justice Black and Mr. Justice Murphy 
concurring with him), dissented. [They agreed with the majority 
on the constitutional question of the power of Congress over pri¬ 
maries, but thought the statute under which Classic had been indic¬ 
ted was not sufficiently specific to reach his acts.] 

SMITH v. ALLWRICHT 
321 U.S. 649 (' 944 ) 

Mr. Justice Reed delivered the opinion of the Court. 

Tliis writ of certiorari brings here for review a claim for damage 
in the sum of $5,000 on the part of petitioner, a Negro citizen of the 
48th precinct of Harris County. Texas, for the refusal of respondents, 
election and associate election judges respectively of that precinct, to 
give petitioner a ballot or to permit him to cast a ballot in the pri¬ 
mary election of July 27, 1940, for the nomination of Democratic 
candidates for the United States Senate and House of Representatives, 
and Governor and other state officers. The refusal is alleged to have 
been solely because of the race and color of the proposed voter. 

The actions of respondents are said to violate Sections 31 and 43 
of Title 8 of the United States Code, 8 U.S.C.A. sections 31 and 
43, in that petitioner was deprived of rights secured by Sections 2 
and 4 of Article I and the Fourteenth, Fifteenth and Seventeenth 
Amendments to the United States Constitution. ... 

The State of Texas by its Constitution and statutes provides that 
every person, if certain other requirements are met which are not 
here in issue, qualified by residence in the district or county “shall 
be deemed a qualified elector.” Constitution of Texas, Article VI, 
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Section 2. Primary elections for United States Senators, Congressmen 
and state officers are provided for by Chapters Twelve and Thirteen 
of the statutes. Under these chapters, the Democratic Party was re¬ 
quired to hold the primary. . . . 

The Democratic party on May 24, 1932, in a State Convention 
adopted the following resolution, which has not since been “amended, 
abrogated, annulled or avoided ': 

“ Be it resolved that all white citizens of the State of Texas who are 
qualified to vote under the Constitution and laws of the State shall 
he eligible to membership in the Democratic party and. as such, 
entitled to participate in its deliberations." It was by virtue of this 
resolution that the respondents refused to permit the petitioner 
to vote. 

Texas is free to conduct her elections and limit her electorate 
as she may deem wise, save only as her action may be affected by the 
prohibitions of the United States Constitution or in conflict with 
powers delegated to and exercised by the National Government. The 
Fourteenth Amendment forbids a state from making or enforcing 
any law which abridges the privileges or immunities of citizens of the 
United States and the Fifteenth Amendment specifically interdicts 
any denial or abridgement by a state of the right of citizens to vote 
on account of color. Respondents appeared in the District Court and 
the Circuit Court of Appeals and defended on the ground that the 
Democratic party of Texas is a voluntary organization with members 
banded together for the purpose of selecting individuals of the group 
representing the common political beliefs as candidates in the general 
election. As such a voluntary organization, it was claimed, the Demo¬ 
cratic party is free to select its own membership and limit to whites 
participation in the party primary. Such action, the answer asserted, 
does not violate the Fourteenth, Fifteenth or Seventeenth Amend¬ 
ment as officers of government cannot be chosen at primaries and 
the Amendments are applicable only to general elections where 
governmental officers are actually elected. Primaries, it is said, are 
political party affairs, handled by party not governmental officers. ... 

In Grovey v. Townsend, 295 U.S. 45 (ig 35 )» this Court had before 
it another suit for damages for the refusal in a primary of a county 
clerk, a Texas officer with only public functions to perform, to furn¬ 
ish petitioner, a Negro, an absentee ballot. The refusal was solely 
on the ground of race.... It was decided that the determination by 
the state convention of the membership of the Democratic party 



PERSONAL LIBERTY FOR POLITICAL ACTION 


*175 

made a significant change from a determination by the Executive 
Committee. The former was party action, voluntary in character. 
The latter was action by authority of the State. The managers of 
the primary election were therefore declared not to be state officials 
in such sense that their action was state action. A state convention 
of a party was said not to be an organ of the state. This Court went 
on to announce that to deny a vote in a primary was a mere refusal 
of party membership with which "the state need have no concern." 
while for a state to deny a vote in a general election on the ground 
of race or color violated the Constitution. Consequently, there was 
found no ground for holding that the county clerk s refusal of a 
ballot because of racial ineligibility for party membership denied the 
petitioner any right under the Fourteenth or Fifteenth Amendments. 

Since Grovey v. Townsend and prior to the present suit no case 
from Texas involving primary elections has been before this Court. 
We did decide, however. United States v. Classic. We there held that 
Section 4 of Article I of the Constitution authorized Congress to 
regulate primary as well as general elections, "where the primary is 
by law made an integral part of the election machinery." Conse¬ 
quently, in the Classic case, we upheld the applicability to frauds 
in a Louisiana primary of sections 19 and 20 of the Criminal Code, 
18 U.S.C.A. sections 51, 52. Thereby corrupt acts of election officers 
were subjected to Congressional sanctions because that body had 
power to protect rights of Federal suffrage secured by the Constitu¬ 
tion in primary as in general elections. This decision depended, too, 
on the determination that under the Louisiana statutes the primary 
was a part of the procedure for choice of Federal officials. By this 
decision the doubt as to whether or not such primaries were a part 
of “elections'’ subject to Federal control ... was erased. .. . The fus- 
ing by the Classic case of the primary and general elections into a 
single instrumentality for choice of officers has a definite bearing on 
the permissibility under the Constitution of excluding Negroes from 
primaries. Classic bears upon Grovey v. Townsend not because ex¬ 
clusion of Negroes from primaries is any more or less state action by 
reason of the unitary character of the electoral process but because 
the recognition of the place of the primary in the electoral scheme 
makes clear that state delegation to a party of the power to fix the 
qualifications of primary elections is delegation of a state function 
that may make the party's action the action of the state. When Grovey 
v. Townsend was written, the Court looked upon the denial of a vote 
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in a primary as a mere refusal by a party of party membership. As 
the Louisiana statutes for holding primaries are similar to those of 
Texas, our ruling in Classic as to the unitary character of the elec¬ 
toral process calls for a reexamination as to whether or not the ex¬ 
clusion of Negroes from a Texas party primary was state action. 


We think that this statutory system for the selection of party 
nominees for inclusion on the general election ballot makes the 
party which is required to follow these legislative directions an agen¬ 
cy of the state in so far as it determines the participants in a primary 
election. The party takes its character as a state agency from the 
duties imposed upon it by state statutes: the duties do not become 
matters of private law because they are performed by a political 
party. The plan of the Texas primary follows substantially that of 
Louisiana, with the exception that in Louisiana the state pays the 
cost of the primary while Texas assesses the cost against candidates. 
In numerous instances, the Texas statutes fix or limit the fees to be 
charged. Whether paid directly by the state or through state require¬ 
ments, it is state action which compels. When primaries become a 
part of the machinery for choosing officials, state and national, as they 
have here, the same tests to determine the character of discrimina¬ 
tion or abridgement should be applied to the primary as are applied 
to the general election. If the state requires a certain electoral pro¬ 
cedure, prescribes a general election ballot made up of party nominees 
so chosen and limits the choice of the electorate in general elections 
for state officers, practically speaking, to those whose names appear 
on such a ballot, it endorses, adopts and enforces the discrimination 
against Negroes, practiced by a party entrusted by Texas law with 
the determination of the qualifications of participants in the primary. 
This is state action within the meaning of the Fifteenth Amend¬ 
ment. ... . 

The United States is a constitutional democracy. Its organic law 
grants to all citizens a right to participate in the choice of elected 
officials without restriction by any state because of race. This grant 
to the people of the opportunity for choice is not to be nullified by 
a state through casting its electoral process in a form which permits 
a private organization to practice racial discrimination in the elec¬ 
tion. Constitutional rights would be of little value if they could be 
thus indirectly denied. 
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The privilege of membership in a party may be. as this Court said 
in Groyey v. Townsend, no concern of a state. But when, as here, 
that privilege is also the essential qualification for voting in a primary 
to select nominees for a general election, the state makes the action 
of the party the action of the state. In reaching this conclusion we 
are not unmindful of the desirability of continuity of decision in 
constitutional questions. However, when convinced of former error, 
this Court has never felt constrained to follow precedent. In consti¬ 
tutional questions, where correction depends upon amendment and 
not upon legislative action this Court throughout its history has 
freely exercised its power to re-examine the basis of its constitutional 
decisions. This has long been accepted practice, and this practice 
has continued to this day. This is particularly true when the decision 
believed erroneous is the application of a constitutional principle 
rather than an interpretation of the Constitution to extract the prin¬ 
ciple itself. Here we are applying, contrary to the recent decision in 
Grovcy v. Townsend, the well established principle of the Fifteenth 
Amendment, forbidding the abridgement by a state of a citizen's right 
to vote. Grovcy v. Townsend is overruled. 

Judgment reversed. 

Mr. Justice Frankfurter concurs in the result. 

Mr. Justice Roberts dissented. ... 

[A number of Southern states sought to avoid the results of this 
decision by repealing all laws pertaining to the primary. This effort 
to place the effective choice of representatives outside the law was 
ruled out by the courts. Chapman v. King [Georgia], 154 Fed. (2d) 
4^0 (1946); Rice v. Elmore [South Carolina], 165 Fed. (2d) 387 
( 1 947 )- I n each instance the Supreme Court denied certiorari, thus 
by its inaction intimating its approval of the Courts of Appeals’ deci¬ 
sion. Sec O. Douglas Weeks, “The White Primary: 1944-1948.” 42 
American Political Science Review 500 (1948), and V. O. Key. 
Southern Politics, pp. 517-522. 619-643. a careful appraisal of South¬ 
ern reaction to the principal case.] 

2. FREEDOM OF EXPRESSION: “CLEAR AND 
PRESENT DANGER” 

SCHENCK v. UNITED STATES 
249U.S.47 (1919) 

Mr. Justice Holmes delivered the opinion of the Court. 

This is an indictment in three counts. The first charges a con- 
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spiracy to violate the Espionage Act of June 15. 1917, ... by causing 
and attempting to cause insubordination. &c., in the military and 
naval forces of the United States, and to obstruct the recruiting and 
enlistment of the United States, when the United States was at war 
with the German Empire, to-wit, that the defendants wilfully con¬ 
spired to have printed and circulated to men who had been called 
and accepted for military service under the Act of May 18, 1917, a 
document set forth and alleged to be calculated to cause such in¬ 
subordination and obstruction. The count alleges overt acts in pur¬ 
suance of the conspiracy, ending in the distribution of the document 

set forth_[The two other counts alleged violations of statutes by 

the mailing of the material referred to in the first count.] ...The 
defendants were found guilty on all counts. They set up the First 
Amendment to the Constitution forbidding Congress to make any 
law abridging the freedom of speech, of the press, and bringing the 
case here on that ground have argued some other points also of which 
we must dispose. 

It is argued that the evidence, if admissible, was not sufficient to 
prove that the defendant Schenck was concerned in sending the docu¬ 
ments. According to the testimony Schenck said he was general sec¬ 
retary of the Socialist Party and had charge of the Socialist head¬ 
quarters from which the documents were sent. He identified a book 
found there as the minutes of the Executive Committee of the party. 
The book showed a resolution of August 13, 1917* l ^ at * 5 * 00 ° ^ ca ^* 
lets should be printed on the other side of one of them in use, to be 
mailed to men who had passed exemption boards, and for distribu¬ 
tion. Schenck personally attended to the printing. On August 20 the 
general secretary's report said, “Obtained new leaflets from printer 
and started work addressing envelopes." Rrc.; and there was a resolve 
that Comrade Schenck be allowed Si25 for sending leaflets through 

the mail_Without going into confirmatory details that were 

proved, no reasonable man could doubt that the defendant Schenck 
was largely instrumental in sending the circulars about.... 

The document in question upon its first printed side recited the 
first section of the Thirteenth Amendment, said that the idea em¬ 
bodied in it was violated by the Conscription Act and that a con¬ 
script is little better than a convict. In impassioned language it in¬ 
timated that conscription was despotism in its worst form and a 
monstrous wrong against humanity in the interest of Wall Streets 
chosen few. It said. “Do not submit to intimidation," but m form 
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at least confined itself to peaceful measures such as a petition for the 
repeal of the act. The other and later printed side of the sheet was 
headed "Assert Your Rights." It stated reasons for alleging that any 
one violated the Constitution when he refused to recognize "your 
right to assert your opposition to the draft." and went on. "If you do 
not assert and support your rights, you are helping to deny or dispar¬ 
age rights which it is the solemn duty of all citizens and residents of 
the United States to retain." It described the arguments on the other 
side as coining from cunning politicians and a mercenary capitalist 
press, and even silent consent to the conscription law as helping to 
support an infamous conspiracy. It denied the power to send out- 
citizens away to foreign shores to shoot up the people of other lands, 
and added that words could not express the condemnation such cold¬ 
blooded ruthlessness deserves. &c., winding up. "You must do your 
share to maintain, support and uphold the rights of the people of 
this country." Of course the document would not have been sent un¬ 
less it had been intended to have some effect, and we do not see what 
effect it could be expected to have upon persons subject to the draft 
except to influence them to obstruct the carrying out of it. The de¬ 
fendants too do not deny that the jury might find against them on 
this point. 

But it is said, suppose that that was the tendency of this circular, 
it is protected by the First Amendment to the Constitution. Two of 
the strongest expressions are said to be quoted respectively from well- 
known public men. . . . We admit that in many places and in ordinary 
times the defendants in saying all that was said in the circular would 
have been within their constitutional rights. But the character of 
every act depends upon the circumstances in which it is done. . . . 
The most stringent protection of free speech would not protect a 
man in falsely shouting fire in a theatre and causing a panic. It docs 
not even protect a man from an injunction against uttering words 
that may have all the effect of force. Gomfters v. Bucks Stove & Range 
Co., 221 U.S. 418, 439 .LT r he question in every case is whether the 
words used are used in such circumstances and are of such a nature 
as to create a clear and present danger that they will bring about the 
substantive evils that Congress has a right to prevent.^ is a question 
of proximity and degree. When a nation is at war many things that 
might be said in time of peace are such a hindrance to its effort that 
their utterance will not be endured so long as men fight and that no 
court could regard them as protected by any constitutional right. It 
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seems to be admitted that if an actual obstruction of the recruiting 
service were proved, liability for words that produced that effect 
might be enforced. The statute of 1917 in §4 punishes conspiracies 
to obstruct as well as actual obstruction. If the act (speaking, or cir¬ 
culating a paper), its tendency and the intent with which it is done 
arc the same, we perceive no ground lor saying that success alone 
warrants making the act a crime.... 

Judgments affirmed. 

GITLOW v. NEW YORK 
268 U.S. 652(1925) 

Mr. Justice Sanford delivered the opinion of the Court. 

Benjamin Gitlow was indicted in the Supreme Court 1 of New York, 
with three others, for the statutory crime of criminal anarchy.... 

The contention here is that the statute, by its terms and as applied 
in this case, is repugnant to the due process clause of the 14th Amend¬ 
ment. Its material provisions are: 

“§ 160. Criminal anarchy defined.—Criminal anarchy is the doc¬ 
trine that organized government should be overthrown by force or 
violence, or by assassination of the executive head or of any of the ex¬ 
ecutive officials of government, or by any unlawful means. The ad¬ 
vocacy of such doctrine by word of mouth or writing is a felony. 

“§ 161. Advocacy of criminal anarchy.—Any person who: 

"1. By word of mouth or writing advocates, advises or teaches the 
duty, necessity or propriety of overthrowing or overturning organ¬ 
ized government by force or violence, or by assassination of the ex¬ 
ecutive head or of any of the executive officials of government, or by 
any unlawful means: or, 

“2. Prints, publishes, edits, issues or knowingly circulates, sells, 
distributes or publicly displays any book, paper, document, or writ¬ 
ten or printed matter in any form, containing or advocating, advis¬ 
ing or teaching the doctrine that organized government should be 
overthrown by force, violence, and unlawful means. ... 

“Is guilty of a felony and punishable” by imprisonment or line, 

or both. , , 

The indictment was in two counts. The first charged that the de¬ 
fendants had advocated, advised, and taught the duty necessuy, and 
propriety of overthrowing and overturning organized governmen 

• In New York, ,he Supreme Cour. is .he name of .he .riat court: the highest state 
court is the Court of Appeals. 
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by force, violence, and unlawful means, by certain writings therein 
set forth, entitled “The Left Wing Manifesto”; the second, that the 
defendants had printed, published, and knowingly circulated and 
distributed a certain paper called “The Revolutionary Age." con¬ 
taining the writings set forth in the first count, advocating, advising, 
and teaching the doctrine that organized government should be 
overthrown by force, violence, and unlawful means. . . . 

... It was admitted that tire defendant signed a card subscribing 
to the Manifesto and Program of the Left Wing, which all applicants 
were required to sign before being admitted to membership; that 
he went to different parts of the state to speak to branches of the 
Socialist party about the principles of tfie Left Wing, and advocated 
their adoption; and that he was responsible [as business manager] 
for the Manifesto as it appeared, that "he knew of the publication, in 
a general way, and he knew of its publication afterwards, and is re¬ 
sponsible for its circulation." 

There was no evidence of any effect resulting from the publica¬ 
tion and circulation of the Manifesto. ... 

The statute does not penalize the utterance of publication of ab¬ 
stract "doctrine" or academic discussion having no quality of incite¬ 
ment to any concrete action. It is not aimed against mere historical 
or philosophical essays. It does not restrain the advocacy of c hanges 
in the form of government by constitutional and lawful means. What 
it prohibits is language advocating, advising or teaching the over¬ 
throw of organized government by unlawful means. . . . 


The Manifesto, plainly, is neither the statement of abstract doc¬ 
trine nor, as suggested by counsel, mere prediction that industrial 
disturbances and revolutionary mass strikes will result spontaneously 
in an inevitable process of evolution in the economic system. It ad¬ 
vocates and urges in fervent language mass action which shall pro¬ 
gressively foment industrial disturbances and through political mass 
strikes and revolutionary mass action overthrow and destroy organ¬ 
ized parliamentary government. It concludes with a call to action in 
these words: "The proletariat revolution and the Communist recon¬ 
struction of society —the struggle for these —is now indispensable. 
.. .The Communist International calls the proletariat of the world 
. to the final struggle!” 
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This is not the expression of philosophical abstraction, the mere 
prediction of future events; it is the language of direct incitement. 
The means advocated for bringing about the destruction of organ¬ 
ized parliamentary government, namely, mass industrial revolts 
usurping the functions of municipal government, political mass 
strikes directed against the parliamentary state, and revolutionary 
mass action for its final destruction, necessarily imply the use of force 
and violence, and in their essential nature are inherently unlawful 
in a constitutional government of law and order. That the jury were 
warranted in finding that the Manifesto advocated not merely the 
abstract doctrine of overthrowing organized government by force, 
violence and unlawful means, but action to that end, is clear. 

For the present purposes we may and do assume that freedom of 
speech and of the press—which are protected by the First Amend¬ 
ment from abridgement by Congress—arc among the fundamental 
personal rights and ' liberties'’ protected by the due process clause 
of the Fourteenth Amendment from impairment by the states.... 

It is a fundamental principle, long established, that the freedom 
of speech and of the press which is secured by the Constitution, docs 
not confer an absolute right to speak or punish, without responsibil¬ 
ity, whatever one may choose, or an unrestricted and unbridled 
license that gives immunity for every possible use of language and 
prevents the punishment of those who abuse this freedom. ... 

That a State in the exercise of its police power may punish those 
who abuse this freedom by utterances inimical to the public welfare, 
tending to corrupt public morals, incite to crime, or disturb the 
public peace, is not open to question- 

And, for yet more imperative reasons, a State may punish utter¬ 
ances endangering the foundations of organized government and 
threatening its overthrow by unlawful means. These imperil its own 
existence as a constitutional State. Freedom of speech and press... 
does not protect disturbances to the public press or the attempt to 
subvert the government-It does not protect publications prompt¬ 

ing the overthrow of government by force; the punishment of those 
who publish articles which tend to destroy organized society being 
essential to the security of freedom and the stability of the State.... In 
short this freedom does not deprive a State of the primary and essen¬ 
tial right of self-preservation; which so long as human governments 

endure, they cannot be denied- 

By enacting the present statute the State has determined, through 
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its legislative body, that utterances advocating the overthrow of or¬ 
ganized government by force, violence and unlawful means, are so 
inimical to the general welfare and involve such danger of substan¬ 
tive evil that they may be penalized in the exercise of its police power. 
That determination must be given great weight. . . . 

We cannot hold that the present statute is an arbitrary or unrea¬ 
sonable exercise of the police power of the State unwarrantably in¬ 
fringing the freedom of speech or press; and we must and do sustain 
its constitutionality. 

This being so it may be applied to every utterance—not too trivial 
to be beneath the notice of the law—which is of such a character and 
used with such intent and purpose as to bring it within the prohibi¬ 
tion of the statute. ... In other words, when the legislative body has 
determined generally, in the constitutional exercise of its discretion, 
that utterances of a certain kind involve such danger of substantive 
evil that they may be punished, the question whether any specific 
utterance coming within the prohibited class is likely, in and of it¬ 
self, to bring about the substantive evil, is not open to consideration. 
It is sufficient that the statute itself be constitutional and that the use 
of the language comes within its prohibition. 


Judgment affirmed. 

Mr. Justice Holmes, dissenting: 

Mr. Justice Brandeis and I are of opinion that this judgment should 
be reversed. The general principle of free speech, it seems to me, 
must be taken to be included in the Fourteenth Amendment, in view 
of the scope that has been given to the word ''liberty , ' as there used, 
although perhaps it may be accepted with a somewhat larger latitude 
of interpretation than is allowed to Congress by the sweeping lan¬ 
guage that governs or ought to govern the laws of the United States. 
If I am right then I think that the criterion sanctioned by the full 
Court in Schenck v. United States, 249 U.S. 47, applies: 

"The question in every case is whether the words used are used 
in such circumstances and are of such a nature as to create a clear 
and present danger that they will bring about the substantive evils 
that [the state] has a right to prevent.” 

... If what I think the correct test is applied it is manifest that there 
was no present danger of an attempt to overthrow the government by 
force on the part of the admittedly small minority who shared the 
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defendant's view. It is said that this manifesto was more than a theory, 
that it was an incitement. Every idea is an incitement. It offers itself 
for belief and if believed it is acted on unless some other belief out¬ 
weighs it or some failure of energy stifles the movement at its birth. 
The only difference between the expression of an opinion and an in¬ 
citement in the narrower sense is the speaker's enthusiasm for the 
result. Eloquence may set fire to reason. But whatever may be thought 
of the redundant discourse before us it had no chance of starting a 
present conflagration. If in the long run the beliefs expressed in pro¬ 
letarian dictatorship are destined to be accepted by the dominant 
forces of the community, the only meaning of free speech is that they 
should be given their chance and have their way. 


NEAR v. MINNESOTA 
283 U.S. 697 (i 93 «) 

Mr. Chief Justice Hughes delivered the opinion of the Court. 
Chapter 285 of the Session Laws of Minnesota for the year 1925 
provides for the abatement, as a public nuisance, of a “malicious, 
scandalous and defamatory newspaper, magazine or other periodical.” 
Section t of the act is as follows: 

"Section 1. Any person who, as an individual, or as a member or 
employee of a firm, or association or organization, or as an officer, 
director, member or employee of a corporation, shall be engaged in 
the business of regularly or customarily producing, publishing or 
circulating, having in possession, selling or giving away 

" (a) an obscene, lewd and lascivious newspaper, magazine, or other 
periodical, or 

•• (b) a malicious, scandalous and defamatory newspaper, magazine 
or other periodical, 

—is guilty, of a nuisance, and all persons guilty of such nuisance may 

be enjoined, as hereinafter provided. 

“Participation in such business shall constitute a commission ol 
such nuisance and render the participant liable and subject to the 
proceedings, orders and judgments provided for in this Act. Owner¬ 
ship, in whole or in part, directly or indirectly, of any such periodi¬ 
cal, or of any stock or interest in any corporation or organization 
which owns the same in whole or in part, or which publishes the 

same, shall constitute such participation. 

“In actions brought under (b) above, there shall be available th 
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defense that the truth was published with good motives and I or 
justifiable ends and in such actions the plaintiff shall not have the 
right to report (sic) to issues or editions ol periodicals taking place 
more than three months before the commencement ol the ac tion." . . . 

Under this statute (section i. clause (b)). the county attorney of 
Hennepin county brought this action [against Near et al.] to enjoin 
the publication of what was described as a "malicious, scandalous 
and defamatory newspaper, magazine or other periodical," known 
as the Saturday Press, published by the defendants in the c ity of Min¬ 
neapolis. . . . 

Without attempting to summarize the contents of the voluminous 
exhibits attached to the complaint, we deem it sufficient to say that 
the articles charged, in substance, that a Jewish gangster was in con¬ 
trol of gambling, bootlegging, and racketeering in Minneapolis, and 
that law-enforcing officers and agenc ies were not energetically per¬ 
forming their duties. Most of the charges were directed against the 
chief of police; he was charged with gross neglect of duty, illicit rela¬ 
tions with gangsters, and with participation in graft. The county at¬ 
torney was charged with knowing the existing conditions and with 
failure to take adequate measures to remedy them. The mayor was 
accused of inefficiency and dereliction. One member of the grand 
jury was stated to be in sympathy with the gangsters. A special grand 
jury and a special prosecutor were demanded to deal with the situa¬ 
tion in general, and. in particular, to investigate an attempt to assas¬ 
sinate one Guilford, one of the original defendants, who. it appears 
from the articles, was shot by gangsters after the first issue of the 
periodical had been published. There is no question but what the 
articles made serious accusations against the public officers named 
and others in connection with the prevalence of crimes and the fail¬ 
ure to expose and punish them. . . . 

[The state court proceedings are recapitulated in summary. Their 
ultimate result was that the Supreme Court of the State upheld the 
constitutionality of the law. and later issued a permanent injunc¬ 
tion.] 

From the judgment as thus affirmed, the defendant Near appeals 
to this Court. 

This statute, for the suppression as a public nuisance of a news¬ 
paper or periodical, is unusual, if not unique, and raises questions 
of grave importance transcending the local interests involved in the 
particular action. It is no longer open to doubt that the liberty of the 
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press and of speech is within the liberty safeguarded by the due 
process clause of the Fourteenth Amendment from invasion by state 
action. ... In maintaining this guaranty, the authority of the state 
to enact laws to promote the health, safety, morals, and general wel¬ 
fare of its people is necessarily admitted. The limits of this sovereign 
power must always be determined with appropriate regard to the 
particular subject of its exercise.... Liberty of speech and of the 
press is also not an absolute right, and the state may punish its abuse. 
. . . Liberty, in each of its phases, has its history and connotation, 
and. in the present instance, the inquiry is as to the historic concep¬ 
tion of the liberty of the press and whether the statute under review 
violates the essential attributes of that liberty.... 

First. The statute is not aimed at the redress of individual or pri¬ 
vate wrongs. Remedies for libel remain available and unaffected. 
The statute, said the state court (174 Minn. 457), "is not directed at 
threatened libel but an existing business which, generally speaking, 
involves more than libel." It is aimed at the distribution of scandal¬ 
ous matter as "detrimental to public morals and to the general wel¬ 
fare," tending "to disturb the peace of the community" and "to pro¬ 
voke assaults and the commission of crime." In order to obtain an 
injunction to suppress the future publication of the newspaper or 
periodical, it is not necessary to prove the falsity of the charges that 
have been made in the publication condemned. In the present action 
there was no allegation that the publication was "malicious." ... 
The judgment in this case proceeded upon the mere proof of pub¬ 
lication. The statute permits the defense, not of the truth alone, but 
only that the truth was published with good motives and for justifi¬ 
able ends. It is apparent that under the statute the publication is to 
be regarded as defamatory if it injures reputation, and that it is 
scandalous if it circulates charges of reprehensible conduct, whether 
criminal or otherwise, and the publication is thus deemed to invite 
public reprobation and to constitute a public scandal. The court 
sharply defined the purpose of the statute, bringing out the precise 
point, in these words: "There is no constitutional right to publish a 
fact merely because it is true. It is a matter of common knowledge 
that prosecutions under the criminal libel statutes do not result in 
efficient repression or suppression of the evils of scandal. Men who 
are the victims of such assaults seldom resort to the courts. This is 
especially true if their sins are exposed and the only question relates 
to whether it was done with good motive and for justifiable ends. 
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This law is not for the protection of the person attacked nor to punish 
the wrongdoer. It is for the protection of the public welfare.” 

Second. The statute is directed not simply at the circulation of 
scandalous and defamatory statements with regard to private citizens, 
but at the continued publication by newspapers and periodicals of 
charges against public officers of corruption, malfeasance in office, or 
serious neglect of duty. Such charges by their very nature create a 
public scandal. They are scandalous and defamatory within the mean¬ 
ing of the statute, which has its normal operation in relation to pub¬ 
lications dealing prominently and chiefly with the alleged derelic¬ 
tions of public officers. 

Third. The object of the statute is not punishment, in the ordinary 
sense, but suppression of the offending newspaper or periodical. . . . 
Under this statute, a publisher of a newspaper or periodical, under¬ 
taking to conduct a campaign to expose and to censure official der¬ 
elictions, and devoting his publication principally to that purpose, 
must face not simply the possibility of a verdict against him in a suit 
or prosecution for libel, but a determination that his newspaper or 
periodical is a public nuisance to be abated, and that this abatement 
and suppression will follow unless he is prepared with legal evidence 
to prove the truth of the charges and also to satisfy the court that, in 
addition to being true, the matter was published with good motives 
and for justifiable ends. 

This suppression is accomplished by enjoining publication, and 
that restraint is the object and effect of the statute. 

Fourth. The statute not only operates to suppress the offending 
newspaper or periodical, but to put the publisher under an effective 
censorship. When a newspaper or periodical is found to be “mali¬ 
cious, scandalous and defamatory,” and is suppressed as such, resump¬ 
tion of publication is punishable as a contempt of court by fine or 
imprisonment. Thus, where a newspaper or periodical has been sup¬ 
pressed because of the circulation of charges against public officers 
of official misconduct, it would seem to be clear that the renewal of 
the publication of such charges would constitute a contempt, and 
that the judgment would lay a permanent restraint upon the pub¬ 
lisher, to escape which he must satisfy the court as to the character 
of a new publication. Whether he would be permitted again to pub¬ 
lish matter deemed to be derogatory to the same or other public of¬ 
ficers would depend on the court’s ruling_ 
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The question is whether a statute authorizing such proceedings in 
restraint of publication is consistent with the conception of the liberty 
of the press as historically conceived and guaranteed. In determining 
the extent of the constitutional protection, it has been generally, if 
not universally, considered that it is the chief purpose of the guar¬ 
anty to prevent previous restraints upon publication.... 


The exceptional nature of its limitations places in a strong light 
the general conception that liberty of the press, historically considered 
and taken up by the Federal Constitution, has meant, principally al¬ 
though not exclusively, immunity from previous restraints or censor¬ 
ship. The conception of the liberty of the press in this country had 
broadened with the exigencies of the colonial period and with the 
efforts to secure freedom from oppressive administration. That liberty 
was especially cherished for the immunity it afforded from previous 
restraint of the publication of censure of public officers and charges 
of official conduct.... 

The importance of this immunity has not lessened. While reck¬ 
less assaults upon public men, and efforts to bring obloquy upon 
those who are endeavoring faithfully to discharge official duties, exert 
a baleful influence and deserve the severest condemnation in public 
opinion, it cannot be said that this abuse is greater, and it is believed 
to be less, than that which characterized the period in which our 
institutions took shape. Meanwhile, the administration ol govern¬ 
ment has become more complex, the opportunities lor malfeasance 
and corruption have multiplied, crime has grown to most serious 
proportions, and the danger of its protection by unfaithful officials 
and of the impairment of the fundamental security of life and prop¬ 
erty by criminal alliances and official neglect, emphasize the primary 
need of a vigilant and courageous press, abused by miscreant purvey¬ 
ors of scandal does not make any the less necessary the immunity of 
the press from previous restraint in dealing with official misconduct. 
Subsequent punishment for such abuses as may exist is the appro¬ 
priate remedy, consistent with constitutional privilege- 

For these reasons we hold the statute, so far as it authorized the 
proceedings in this action under clause (b) of section 1, to be an in¬ 
fringement of the liberty of the press guaranteed by the Fourteent 1 
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Amendment. We should add that this decision rests upon the opera¬ 
tion and effect of the statute, without regard to the question of the 
truth of the charges contained in the particular periodical. The fact 
that the public officers named in this case, and those associated with 
the charges of offic ial dereliction, may be deemed to be impeccable, 
cannot affect the conclusion that the statute imposes an unconstitu¬ 
tional restraint upon publication. 

Judgment reversed. 

Mr. Justice Butler, dissenting. 

The decision of the Court in this case declares Minnesota and 
every other state powerless to restrain by injunction the business of 
publishing and circulating among the people malicious, scandalous 
and defamatory periodicals that in due course ol judicial procedure 
has been adjuged to be a public nuisance. It gives to freedom of the 
press a meaning and a scope not heretofore recognized and construes 
“liberty" in the due process clause of the Fourteenth Amendment to 
put upon the stales a Federal restriction that is without precedent. . . . 

Mr. Justice Van Decanter. Mr. Justice McReynolds, and Mr. 
Justice Sutherland concur in this opinion. 

3. THE PREFERRED POSITION OF 
FREE SPEECH 

BRIDGES v. CALIFORNIA 

TIMES MIRROR CO. v. SUPERIOR COURT OF CALIFORNIA 

314 U.S. 252(1941) 

[The convictions for contempt of court involved in these cases 
grew out of public criticisms of the court. In each instance, final 
court action was still pending; in each case political consequences 
were invoked unless the decision followed a certain course. The court 
held this to be interference with the administration of justice.] 

Mr. Justice Black delivered the opinion of the Court. 

These two cases, while growing out of different circumstances and 
concerning different parties, both relate to the scope of our national 
constitutional polity safeguarding free speech and a free press. All 
of the petitioners were adjuged guilty and fined for contempt of court 
by the Superior Court of Los Angeles County. Their conviction rested 
upon comments pertaining to pending litigation which were pub¬ 
lished in newspapers. In the Superior Court and later in the Cali¬ 
fornia Supreme Court, petitioners challenged the stale's action as an 
abridgment, prohibited by the Federal Constitution, of freedom of 
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speech and of the press, but the Superior Court overruled this con¬ 
tention. and the Supreme Court affirmed. The importance of the 
constitutional question prompted us to grant certiorari. 


[The Court reviews the past application of the "clear and present 
danger" rule.] 

... The likelihood, however great, that a substantive evil will re¬ 
sult cannot alone justify a restriction upon freedom of speech or the 
press. The evil itself must be "substantial." Brandeis, J., concurring 
in Whitney v. California, [27.J U.S. 357]. 374; it must be "serious," 
id., 376. And even the expression of "legislative preferences or be¬ 
liefs" cannot transcend minor matters of public inconvenience or 
annoyance into substantive evils of sufficient weight to warrant the 
curtailment of liberty of expression.... 

What finally emerges from the "clear and present danger" cases is 
a working principle that the substantive evil must be extremely seri¬ 
ous and the degree of imminence extremely high before utterances 
can be punished. Those cases do not purport to mark the further¬ 
most constitutional boundaries of protected expression, nor do we 
here. They do no more than recognize a minimum compulsion of 
the Bill of Rights. For the First Amendment does not speak equiv¬ 
ocally. It prohibits "any law abridging the freedom of speech or of 
the press." It must be taken as a command of the broadest scope that 
explicit language, read in the context of a liberty-loving society, will 
allow. 

Before analyzing the punished utterances and the circumstances 
surrounding their publication, we must consider an argument which, 
if valid, would destroy the relevance of the foregoing discussion to 
this case. In brief, this argument is that the publications here in ques¬ 
tion belong to a special category marked off by history, a category 
to which the criteria of constitutional immunity from punishment 
used where other types of utterances are concerned are not applicable. 
For, the argument runs, the power of judges to punish by contempt 
out-of-court publications tending to obstruct the orderly and fair 
administration of justice in a pending case was deeply rooted in Eng¬ 
lish common law at the time the Constitution was adopted.... 

... No purpose in ratifying the Bill of Rights was clearer than that 
of securing for the people of the United States much greater freedom 
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of religion, expression, assembly, and petition than the people of 
Great Britain had ever enjoyed. It cannot be denied, for example, that 
the religious test oath or the restrictions upon assembly then prev¬ 
alent in England would have been regarded as measures which the 
Constitution prohibited the American Congress from passing. And 
since the same unequivocal language is used with respect to freedom 
of the press, it signifies a similar enlargement of that concept as well. 
Ratified as it was while the memory of many oppressive English re¬ 
strictions on the enumerated liberties was still fresh, the First Amend¬ 
ment cannot reasonably be taken as approving prevalent English 
practices. On the contrary, the only conclusion supported by history 
is that the unqualified prohibitions laid down by the framers were 
intended to give to liberty of the press, as to the other liberties, the 
broadest scope that could be countenanced in an orderly society. .. . 

We may appropriately begin our discussion of the judgments be¬ 
low by considering how much, as a practical matter, they would affect 
liberty of expression. It must be recognized that public interest is 
much more likely to be kindled by a controversial event of the day 
than by a generalization, however penetrating, of the historian or 
scientist. Since they punish utterances made during the pendency of 
a case, the judgments below therefore produce their restrictive re¬ 
sults at the precise time when public interest in the matters discussed 
would naturally be at its height. Moreover, the ban is likely to fall 
not only at a crucial time but upon the most important topics of dis¬ 
cussion. Here, for example, labor controversies were the topics of 
some of the publications. Experience shows that the more acute labor 
controversies are, the more likely it is that in some aspect they will 
get into court. It is therefore the controversies that command most 
interest that the decisions below would remove from the area of pub¬ 
lic discussion. 

No suggestion can be found in the Constitution that the freedom 
there guaranteed for speech and the press bears an inverse ratio to 
the timeliness and importance of the ideas seeking expression. Yet, 
it would follow as a practical result of the decisions below that any¬ 
one who might wish to give public expression to his views on a pend¬ 
ing case involving no matter what problem of public interest, just 
at the time his audience would be most receptive, would be as ef¬ 
fectively discouraged as if a deliberate statutory scheme of censor¬ 
ship had been adopted. Indeed, perhaps more so, because under a 
legislative specification of the particular kinds of expressions pro- 
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hibited and the circumstances under which the prohibitions are to 
operate, the speaker or publisher might at least have an authoritative 
guide to the permissible scope of comment, instead of being com¬ 
pelled to act at the peril that judges might find in the utterance a 
"reasonable tendency’ to obstruct justice in a pending case. 

This unlocussed threat is, to be sure, limited in time, terminating 
as it does upon final disposition of the case. But this docs not change 
its censorial quality. An endless series of moratoria on public discus¬ 
sion. even if each were very short, could hardly be dismissed as an 
insignificant abridgment of freedom of expression. And to assume 
that each would be short is to overlook the fact that the “pendency" 
of a case is frequently a matter of months or even years rather than 
days or weeks. 

For these reasons we are convinced that the judgments below re¬ 
sult in a curtailment of expression that cannot be dismissed as in¬ 
significant. If they can be justified at all, it must be in terms of some 
serious substantive evil which they are designed to avert. The sub¬ 
stantive evil here sought to be averted has been variously described 
below. It appears to be double: disrespect for the judiciary; and dis¬ 
orderly and unfair administration of justice. The assumption that 
respect for the judiciary can be won by shielding judges from pub¬ 
lished criticism wrongly appraises the character of American public 
opinion. For it is a prized American privilege to speak one's mind, 
although not always with perfect good taste, on all public institutions. 
And an enforced silence, however limited, solely in the name of 
preserving the dignity of the bench, would probably engender re¬ 
sentment, suspicion, and contempt much more than it would enhance 
respect. 

The other evil feared, disorderly and unfair administration of 
justice, is more plausibly associated with restricting publications 
which touch upon pending litigation. The very word "trial" con¬ 
notes decisions on the evidence and arguments properly advanced in 
open court. Legal trials are not like elections, to be won through the 
use of the meeting-hall, the radio, and the newspaper. But we can¬ 
not start with the assumption that publications of the kind here in¬ 
volved actually do threaten to change the nature of legal trials, and 
that to preserve judicial impartiality, it is necessary forjudges to have 
a contempt power by which they can close all channels of public ex¬ 
pression to all matters which touch upon pending cases. We must 
therefore turn to the particular utterances here in question and the 
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circumstances of their publication 10 determine to what extent the 
substantive evil of unfair administration of justice was a likely con¬ 
sequence, and whether the degree ol likelihood was sufficient to 
justify summary punishment. . .. 

Reversed. 

Mr. Justice Frankfurter, with whom concurred the Chief Justice, 
Mr. Justice Roberts, and Mr. Justice Byrnes, dissenting. 

Our whole history repels the view that it is an exercise of one of 
the civil liberties secured by the Bill of Rights for a leader of a large 
following or for a powerful metropolitan newspaper to attempt to 
overawe a judge in a matter immediately pending before him. The 
view of the majority deprives California of means for securing to its 
citizens justice according to law—means which, since the Union was 
founded, have been the possession, hitherto unchallenged, of all the 
states. This sudden break with the uninterrupted course of constitu¬ 
tional history has no constitutional warrant. To find justification for 
such deprivation of the historic powers of the states is to misconceive 
the idea of freedom of thought and speech as guaranteed by the Con¬ 
stitution. .. . 

In a series of opinions as uncompromising as any in its history, this 
Court has settled that the fullest opportunities for free discussion arc 
"implicit in the concept of ordered liberty, and thus, through the 
Fourteenth Amendment,” protected against attempted invasion by 
the States. Palko v. Connecticut , 302 U.S. 319. 32.1, 325. The chan¬ 
nels of inquiry and thought must be kept open to new conquests of 
reason, however odious their expression may be to the prevailing 
climate of opinion. But liberty "in each of its phases has its history 
and connotation." Whether a particular state action violates "the es¬ 
sential attributes of that liberty" must be judged in the light of the 
liberty that is invoked and the curtailment that is challenged. Near 
v. Minnesota, 283 U.S. 697, 708. For "the recognition of a privilege 
does not mean that it is without conditions or exceptions. The social 
policy that will prevail in many situations may run foul in others of 
a different social policy, competing for supremacy. It is then the func¬ 
tion of a court to mediate between them, assigning so far as pos¬ 
sible, a proper value to each, and summoning to its aid all the distinc¬ 
tions and analogies that are the tools of the judicial process." Clark 
v. United States, 289 U.S. 1.13. 

Free speech is not so absolute or irrational a conception as to im¬ 
ply paralysis of the means for effective protection of all the freedoms 
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secured by the Bill of Rights.... In the cases before us, the claims 
on behalf of freedom of speech and of the press encounter claims on 
behalf of liberties no less precious. California asserts her right to do 
what she had done as a means of safeguarding her system of justice. 

The administration of justice by an impartial judiciary has been 
basic to our conception of freedom ever since Magna Carta. It is the 
concern not merely of the immediate litigants. Its assurance is every¬ 
one's concern, and it is protected by the liberty guaranteed by the 
Fourteenth Amendment.... 

A trial is not a ’ free trade in ideas," nor is the best test of truth 
in a court room "the power of the thought to get itself accepted in the 
competition of the Market." ... A court is a forum with strictly de¬ 
fined limits for discussion. It is circumscribed in the range of its in¬ 
quiry and in its methods by the Constitution, by laws, and by age-old 
traditions. Its judges arc restrained in their freedom of expression 
by historic compulsions resting on no other officials of government. 
They are so circumscribed precisely because judges have in their 
keeping the enforcement of rights and the protection of liberties 
which, according to the wisdom of the ages, can only be enforced and 
protected by observing such methods and traditions. 

flic dependence of society upon an unswerved judiciary is such a 
commonplace in the history of freedom that the means by which it 
is maintained are too frequently taken for granted without heed to 
the conditions which alone make it possible... . 

... To assure the impartial accomplishment of justice is not an 
abridgment of freedom of speech or freedom of the press, as these 
phases of liberty have heretofore been conceived even by the stoutest 
libertarians. In fact, these liberties themselves depend upon an un- 
trammelcd judiciary whose passions are not even unconsciously 
aroused and whose minds are not distorted by extrajudicial consider¬ 
ations. 

... Freedom of expression can hardly carry implications that nul¬ 
lify the guarantees of impartial trials. And since courts are the ulti¬ 
mate resorts for vindicating the Bill of Rights, a state may surely 
authorize appropriate historic means to assure that the process for 
such vindication be not wrenched from its rational tracks into the 
more primitive melee of passion and pressure. The need is great that 
courts be criticized but just as great that they be allowed to do their 
duty.... 
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Because freedom of public expression alone assures the unfoldin'* 
of truth, it is indispensable to the democratic process. But even that 
freedom is not absolute and is not predetermined. By a doctrinaire 
overstatement of its scope and by giving it an illusory absolute ap¬ 
pearance, there is danger of thwarting the free choice and the re¬ 
sponsibility of exercising it which are basic to a democratic society. 
While we are reviewing a judgment of the California Supreme Court 
and not an act of its legislature or the voice of the people of California 
formally expressed in its constitution, we are in fact passing judg¬ 
ment on "the power of the State as a whole." 

THOMAS v. COLLINS 
323 U.S. 516 (1944) 

[The state of Texas enacted a law requiring every labor union or¬ 
ganizer operating in the state to obtain from the secretary of state 
an organizer's card before he undertook any solicitation for his union. 
The prerequisite for the issuance ol the card was that the organizer 
must furnish his name and his union affiliation and display his cre¬ 
dentials to the secretary who. thereupon, had to issue the card. There 
was no discretion in the official to refuse this card once the required 
data had been produced. 

[R. J. Thomas, as president of the United Automobile Workers, 
C.I.O., went to Texas for the express purpose of creating a test case. 
He did not obtain a union organizer's card, but at a public meeting 
he made it a point publicly to invite any nonmembers present to join 
the union. Previous to the meeting, he had been served with a re¬ 
straining order and subsequently was cited for contempt for failure 
to obey the court's command not to address any meeting unless he 
had registered as a union organizer.] 

Mr. Justice Rutledge delivered the opinion of the Court. 


The Supreme Court of Texas . .. sustained the Act as a valid ex¬ 
ercise of the State's police power, taken "for the protection of the gen¬ 
eral welfare of the public, and particularly the laboring class," with 
special reference to safeguarding laborers from imposture when ap¬ 
proached by an alleged organizer. The provision, it was said, "affects 
only the right of one to engage in the business as a paid organizer, 
and not the mere right of an individual to express his views on the 
merits of the union." ... 
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The court conceded however that the Act “interferes to a certain 
extent with the right of the organizer to speak as the paid representa¬ 
tive of the union." Nevertheless, it said, “such interferences are not 
necessarily prohibited by the Constitution. The State under its police 
power may enact laws which interfere indirectly and to a limited ex¬ 
tent with the right of speech or the liberty of the people where they 
are reasonably necessary for the protection of the general public.” 
Accordingly, it likened the instant prohibition to various other ones 
imposed by state or federal legislation upon “the right of one to oper¬ 
ate or speak as the agent of another," including securities salesmen, 
insurance agents, real estate brokers, etc. And various decisions of 
this Court and others were thought to support the conclusion that 
the Act “imposes no previous general restraint upon the right of free 
speech.... It merely requires paid organizers to register with the Sec¬ 
retary of State before beginning to operate as such.” 


The case confronts us again with the duty our system places on 
this Court to say where the individual’s freedom ends and the State's 
power begins. Choice on that border, now as always delicate, is per¬ 
haps more so where the usual presumption supporting legislation is 
balanced by the preferred place given in our scheme to the great, the 
indispensable democratic freedoms secured by the First Amendment. 
That priority gives these liberties a sanctity and a sanction not per¬ 
mitting dubious intrusions. And it is the character of the right, not 
of the limitation, which determines what standard governs the 
choice.... 

For these reasons any attempt to restrict those liberties must be 
justified by clear public interest, threatened not doubtfully or re¬ 
motely, but by clear and present danger. The rational connection 
between the remedy provided and the evil to be curbed, which in 
other contexts might support legislation against attack on due process 
grounds, will not suffice. These rights rest on firmer foundation. Ac¬ 
cordingly, whatever occasion would restrain orderly discussion and 
persuasion, at appropriate time and place, must have clear support 
in public danger, actual or impending. Only the gravest abuses, en¬ 
dangering paramount interests, give occasion for permissible limita¬ 
tion. It is therefore in our tradition to allow the widest room for dis¬ 
cussion, the narrowest range for its restriction, particularly when the 
right is exercised in conjunction with peaceable assembly. It was not 
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by accident or coincidence that the rights to freedom in speech and 
press were coupled in a single guaranty with the rights of the people 
peaceably to assemble and to petition for redress of grievances. All 
these, though not identical, are inseparable. They are cognate rights, 
... and therefore are united in the First Article's assurance. 

This conjunction of liberties is not peculiar to religious activity 
and institutions alone. The First Amendment gives freedom of mind 
the same security as freedom of conscience. Great secular causes, with 
small ones, are guarded. The grievances for redress of which the right 
of petition was insured, and with it the right of assembly, are not 
solely religious or political ones. And the rights of free speech and a 
free press are not confined to any field of human interest. 

The idea is not sound therefore that the First Amendment's safe¬ 
guards are wholly inapplicable to business or economic activity. And 
it does not resolve where the line shall be drawn in a particular case 
merely to urge, as Texas does, that an organization for which the 
rights of free speech and free assembly are claimed is one "engaged 
in business activities" or that the individual who leads it in exercis¬ 
ing these rights receives compensation for doing so. Nor. on the other 
hand, is the answer given, whether what is done is an exercise of 
those rights and the restriction a forbidden impairment, by ignoring 
the organization’s economic function, because those interests of work¬ 
ingmen are involved or because they have the general liberties of the 
citizen, as appellant would do. 

These comparisons are at once too simple, too general, and too in¬ 
accurate to be determinative. Where the line shall be placed in a 
particular application rests, not on such generalities, but on the con¬ 
crete clash of particular interests and the community's relative evalu¬ 
ation both of them and of how the one will be affected by the specific 
restriction, the other by its absence. That judgment in the first in¬ 
stance is for the legislative body. But in our system where the line 
can constitutionally be placed presents a question this Court cannot 
escape answering independently, whatever the legislative judgment, 
in the light of our constitutional tradition. And the answer, under 
that tradition, can be affirmative, to support an intrusion upon this 
domain, only if grave and impending public danger requires this. 

That the State has power to regulate labor unions with a view to 
protecting the public interest is, as the Texas court said, hardly to 
be doubted. They cannot claim special immunity from regulation. 
Such regulation however, whether aimed at fraud or other abuses. 
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must not trespass upon the domain set apart for free speech and free 
assembly. This Court has recognized that “in the circumstances of 
our times the dissemination of information concerning the facts of 
a labor dispute must be regarded as within that area of free discus¬ 
sion that is guaranteed by the Constitution.... Free discussion con¬ 
cerning the conditions in industry and the causes of labor disputes 
appears to us indispensable to the effective and intelligent use of the 
processes of popular government to shape the destiny of modern in¬ 
dustrial society." Thornhill v. Alabama, 310 U.S. 88. The right thus 
to discuss, and inform people concerning, the advantages and dis¬ 
advantages of unions and joining them is protected not only as part 
of free speech, but as part of free assembly. The Texas court, in its 
disposition of the cause, did not give sufficient weight to this con¬ 
sideration. more particularly by its failure to take account of the 
blanketing efTect of the prohibition s present application upon pub¬ 
lic discussion and also of the bearing of the clear and present danger 
test in these circumstances. 


Thomas went to Texas for one purpose and one only—to make the 
speech in question. Its whole object was publicly to proclaim the ad¬ 
vantage of workers’ organization and to persuade workmen to join 
Local No. 1002 as part of a campaign for members. These also were 
the sole objects of the meeting.... The occasion was clearly pro¬ 
tected. The speech was an essential part of the occasion, unless a 
meaning and purpose were to be taken from it. And the invitations, 
both general and particular, were parts of the speech, inseparable 
incidents of the occasion and of all that was said or done. 

That there was restriction upon Thomas’ right to speak and t ie 
rights of the workers to hear what he had to say, there can be no 
doubt. The threat of the restraining order, backed by the power of con¬ 
tempt, and of arrest for crime, hung over every word. A speaker in 
such circumstances could avoid the words “solicit, invite, join. 
It would be impossible to avoid the idea. The statute requires no 
specific formula. It is not contended that only the use of the wor 
“solicit” would violate the prohibition. Without such a limitation, 
the statute forbids any language which conveys, or reasonably cou 
be found to convey, the meaning of the invitation. That lho 
chose to meet the issue squarely, not to hide in ambiguous phrasi g. 
does not counteract this fact. General words create different and o 
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particular impressions on different minds. No speaker, however caic- 
ful, can convey exactly his meaning, or the same meaning, to the 
different members of an audience. How one might laud unionism, 
as the State and the State Supreme Court concede Thomas was free 
to do, yet in these circumstances not imply an invitation, is hard to 
conceive. This is the nub of the case, which the State fails to meet 
because it cannot do so.... 

...The supposedly clear-cut distinction between discussion, lau¬ 
dation, general advocacy, and solicitation puts the speaker in these 
circumstances wholly at the mercy of the varied understanding of 
his hearers and consequently of whatever inference may be drawn 
as to his intent and meaning. 

Such a distinction offers no security for free discussion. In these 
conditions it blankets with uncertainty whatever may be said. It 
compels the speaker to hedge and trim. He must take care in every 
word to create no impression that he means, in advocating union- 
ism s most central principle, namely, that workingmen should unite 
for collective bargaining, to urge those present to do so. The vice is 
not merely that invitation, in the circumstances shown here, is 
speech. It is also that its prohibition forbids or restrains discussion 
which is not or may not be invitation. The sharp line cannot be drawn 
surely or securely. The effort to observe it could not be free speech, 
free press, or free assembly, in any sense of free advocacy of principle 
or cause. The restriction’s effect, as applied, in a very practical sense 
was to prohibit Thomas not only to solicit mcmbeis and member¬ 
ships. but also to speak in advocacy of the cause of trade unionism 
in Texas, without having first procured the card. Thomas knew this 
and faced the alternatives it presented. When served with the order 
he had three choices: (1) to stand on his right and speak freely; (2) 
to quit, refusing entirely to speak; (3) to trim, and even thus to risk 
the penalty. He chose the first alternative. We think lie was within 
his rights in doing so. 

The assembly was entirely peaceable, and had no other than a 
wholly lawful purpose. The statements forbidden were not in them¬ 
selves unlawful, had no tendency to incite to unlawful action, in¬ 
volved no element of clear and present, grave and immediate danger 
to the public welfare. Moreover, the State has shown no justification 
for placing restrictions on the use of the word “solicit.” We have 
here nothing comparable to the case where use of the word "fire” in 
a crowded theater creates a clear and present danger which the Stat£ 
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may undertake to avoid or against which it may protect. Schenck v. 
United States , 249 U.S. 47 - We cannot say t.iat "solicit” in this set¬ 
ting is such a dangerous word. So far as fiee speech alone is con¬ 
cerned, there can be no ban or restriction or burden placed on the 
use of such a word except on showing of exceptional circumstances 
where the public safety, morality or health is involved or some other 
substantial interest of the community is at stake. 

If therefore use of the word or language equivalent in meaning 
was illegal here, it was so only because the statute and the order for¬ 
bade the particular speaker to utter it. When legislation or its ap¬ 
plication can confine labor leaders on such occasions to innocuous 
and abstract discussion of the virtues of trade unions and so becloud 
even this with doubt, uncertainty and the risk of penalty, freedom 
of speech for them will be at an end. A restriction so destructive of 
the right of public discussion, without greater or more imminent 
danger to the public interest than existed in this case, is incompatible 
with the freedoms secured by the First Amendment.... 

Apart from its "business practice" theory, the State contends that 
Section 5 is not inconsistent with freedom of speech and assembly, 
since this is merely a previous identification requirement which, 
according to the State court's decision, gives the Secretary of State 
only "ministerial, not discretionary" authority. 

How far the State can require previous identification by one who 
undertakes to exercise the rights secured by the First Amendment 


has been largely undetermined- , 

As a matter of principle a requirement of registration m order to 
make a public speech would seem generally incompatible with an 
exercise of the rights of free speech and free assembly. U»>ul public 
assemblies, involving no element of grave and immediate dang 
to an interest the state is entitled to protect, are not instruments ot 
harm which require previous identification of the speakers A 
the right either of workmen or of unions under these conditions t 
assemble and discuss their own affairs is as fully protected hy thc 
Constitution as the right of businessmen, farmers. educators polu- 

ical party members or others to assemble and discuss their affairs and 
to enlist the support of others. 


... If one who solicits support for the cause of labor may be re¬ 
quired to register as a condition to the exercise of his right to n 
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a public speech, so may lie who seeks to rally support for any social, 
business, religious or political cause. We think a requirement that 
one must register before lie undertakes to make a public speech to 
enlist support for a lawful movement is quite incompatible with 
the requirements of the First Amendment. 

The restraint is not small when it is considered what was re¬ 
strained. The right is a national right, federally guaranteed. There 
is some modicum of freedom of thought, speech and assembly which 
all citizens of the Republic may exercise throughout its length and 
breadth, which no State, nor all together, nor the Nation itself, 
can prohibit, restrain or impede. If the restraint were smaller than 
it is. it is from petty tyrannies that large ones take root and grow. 
This fact can be no more plain than when they are imposed on the 
most basic rights of all. Seedlings planted in that soil grow great 
and, growing, break down the foundations of liberty.... 

The judgment is reversed. 

[Mr. Justice Roberts dissented in an opinion in which Chief 
Justice Stone and Justices Reed and Frankfurter concurred. Jus¬ 
tices Black and Jackson wrote concurring opinions.] 

KOVACS v. COOPfcR 
33GU.S. 77 (' 919 ) 

[In Thomas v. Collins , ante, Justice Rutledge speaks of the "pre¬ 
ferred position" of the freedoms of the First Amendment. The pre - 
ercnce alluded to consists in the apparent tendency of the Supreme 
Court in recent years to reverse the presumption oi constitutionality 
where the First Amendment tends to be affected. 1 hat is, whereas 
normally the Court presumes a state law to be constitutional and 
its unconstitutionality has to be shown, where free speech, etc., are 
involved the burden would seem to have been placed on the state 
now to prove that its attempt at regulation is not bad. 

[To be sure, this important shift was not formally announced. A 
succession of judicial statements, however, has appeared to justify 
the conclusion. Justice Frankfurter s concurring opinion in Kovacs 
v. Cooper is therefore worthy of note, the more so since Justice 
Rutledge s curt comment on his colleague s expositions would seem 
to herald the possibility of more emphatic divisions on this point 
in the future.] 
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Mr. Justice Frankfurter, concurring. 

Wise accommodation between liberty and order always lias been, 
and ever will be, indispensable for a democratic society. Insofar as 
the Constitution commits the duty of making this accommodation 
to this Court, it demands vigilant judicial self-restraint- 

The opinions in this case prompt me to make some additional 
observations. My brother Reed speaks of "the preferred position of 
freedom of speech.” though, to be sure, he finds that the Trenton 
ordinance docs not disregard it. This is a phrase that has uncrit¬ 
ically crept into some recent opinions of this Court. I deem it a 
mischievous phrase, if it carries the thought, which it may subtly 
imply, that any law touching communication is infected with pre¬ 
sumptive invalidity. It is not the first time in the history of consti¬ 
tutional adjudication that such a doctrinaire attitude has disre¬ 
garded the admonition most to be observed in exercising the Court s 
reviewing power over legislation, ' that it is a constitution, we are 
expounding." M’Culloch v. Maryland, 4 Wheat. 316, 4°7- I say the 
phrase is mischievous because it radiates a constitutional doctrine 
without avowing it- 


[ Judicial statements arc quoted and critically analyzed.] 

In short, the claim that any legislation is presumptively uncon- 
stitt.tional which touches the held of the First Amendment and the 
Fourteenth Amendment, insofar as the latter's concept of liberty 
contains what is specifically protected by the First, has never com¬ 
mended itself to a majority of this Court. 

behind the notion sought to be expressed by the formula as to 
••the preferred position of freedom of speech" lies a relevant con¬ 
sideration in determining whether an enactment relating to the lib¬ 
erties protected by the Due Process Clause of the Fourteenth 
Amendment is violative of it. In law also, doctrine is iliummated 
by history. The ideas now governing the constitutional protec i 
freedom of speech derive essentially from the opinions of Mr. Jus 

^The philosophy of his opinions on that subject arose from a deep 
awareness of the extent to which sociological conclusions are eon£ 
tioned by time and circumstance. Because of this awarene« Mr^ Jus^ 
tice Holmes seldom felt justified in opposing his own opin 
economic views which the legislature embodied in^law^ Bu t 
he also realized that the progress of civilization is to a consid 
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extent the displacement of error which once held sway as official 
truth by beliefs which in turn have yielded to other beliefs, for him 
the right to search for truth was of a different order than some tran¬ 
sient economic dogma. And without freedom of expression, thought 
becomes checked and atrophied. Therefore, in considering what 
interests are so fundamental as to be enshrined in the Due Process 
Clause, those liberties of the individual which history has attested 
as the indispensable conditions of an open as against a closed society 
come to this Court with a momentum for respect lacking when 
appeal is made to liberties which derive merely from shifting eco¬ 
nomic arrangements. Accordingly. Mr. Justice Holmes was far more 
ready to find legislative invasion where free inquiry was involved 
than in the debatable area of economics. See my Mr. Justice Holmes 
and the Supreme Court, 58 et seq. 

The objection to summarizing this line of thought by the phrase 
• the preferred position of freedom of speech" is that it expresses a 
complicated process of constitutional adjudication by a deceptive 
formula. And it was Mr. Justice Holmes who admonished us that 
"To rest upon a formula is a slumber that, prolonged, means death." 
Collected Legal Papers, 306. Such a formula makes for mechanical 

jurisprudence. . ... . 

Some of the arguments made in this case strikingly illustrate how 

easy it is to fall into the ways of mechanical jurisprudence through 
the use of oversimplified formulas. It is argued TTiat the Constitution 
protects freedom ol speech: freedom of speech means the right to 
communicate, whatever the physical means for so doing; sound 
trucks arc one form of communication; ergo that form is entitled 
to the same protection as any other means of communication, 
whether by tongue or pen. Such sterile argumentation treats society 
as though it consisted of bloodless categories. The various forms of 
modern so-called "mass communications" raise issues that were not 
implied in the means of communication known or contemplated by 
Franklin and Jefferson and Madison. Cf. Associated Press v. United 
States , 326 U.S. 1. Movies have created problems not presented by 
the circulation of books, pamphlets, or newspapers, and so the 
movies have been constitutionally regulated. Mutual Film (.orj). v. 
Industrial Commission, 236 U.S. 230. Broadcasting in turn has pro¬ 
duced its brood of complicated problems hardly to be solved by an 
easy formula about the preferred position of free speech. See Na¬ 
tional Broadcasting Co. v. United States, 319 U.S. 190. 
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Only a disregard of vital differences between natural speech, even 
of the loudest spellbinders, and the noise of sound trucks would 
give sound trucks the constitutional rights accorded to the unaided 
human voice. Nor is it for this Court to devise the terms on which 
sound trucks should be allowed to operate, if at all. These are mat¬ 
ters for the legislative judgment controlled by public opinion. So 
long as a legislature does not prescribe what ideas may be noisily 
expressed and what may not be, nor discriminate among those who 
would make inroads upon the public peace, it is not for us to super¬ 
vise the limits the legislature may impose in safeguarding the 
steadily narrowing opportunities for serenity and reflection. With¬ 
out such opportunities freedom of thought becomes a mocking 
phrase, and without freedom of thought there can be no free society. 

Mr. Justice Rutledge, dissenting. 

... I think my brother Frankfurter demonstrates the conclusion 
opposite to that which he draws, namely, that the First Amendment 
guaranties of the freedoms of speech, press, assembly and religion 
occupy preferred position not only in the Bill of Rights but also in 
the repeated decisions of this Court. 

4 . POLITICAL LIBERTY AND THE DEFENSE 
OF DEMOCRACY 


'ULRMINIELLO v. CHICAGO 
* 337 U -S. 1 (> 949 ) 

Mr. Justice Douglas delivered the opinion of the Court. 

Petitioner after jury trial was found guilty of disorderly conduct 
in violation of a city ordinance of Chicago and fined. The case gieu 
out of an address he delivered in an auditorium in Chicago under 
the auspices of the Christian Veterans of America. The meeting ccm>_ 
manded considerable public attention. The auditorium was fi led 
to capacity with over eight hundred persons present. Others were 
turned away. Outside of the auditorium a crowd of about one th 
sand persons gathered to protest against the meeting. c ° r 0 
policemen was assigned to the meeting to maintain ° rder ; b " 
were not able to prevent several disturbances. The crow 

was angry and turbulent. f , , d 

Petitioner in his speech condemned the conduct of the , 

outside and vigorously, if not viciously, criticized various politic 
and racial groups whose activities he denounced as inimical to the 
nation’s welfare. 
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The trial court charged that "breach of the peace' consists of any 
"misbehavior which violates the public peace and decorum ; and 
(hat the "misbehavior may constitute a breach ol the peace il ii stirs 
the public to anger, invites dispute, brings about a condition of 
unrest, or creates a disturbance, or if it molests the inhabitants in 
the enjoyment of peace and quiet by arousing alarm.' Petitioner did 
not take exception to that instruction. But he maintained at all times 
that the ordinance as applied to his conduct violated his right of free 
speech under the Federal Constitution. The judgment of conviction 
was affirmed by the Illinois Appellate Court and by the Illinois Su¬ 
preme Court. The case is here on a petition for certiorari which we 
granted because of the importance of the question presented. 

The vitality of civil and political institutions in our society de¬ 
pends on free discussion. As Chief Justice Hughes wrote in Dc Jongr 
v. Oregon, 299 U.S. 353, 365. it is only through free debate and free- 
exchange of ideas that government remains responsive to the will of 
the people and peaceful change is elfected. The right to speak freely 
and to promote diversity of ideas and programs is therefore one of 
the chief distinctions that sets us apart from totalitarian regimes. 

Accordingly a function of free speech under our system of govern¬ 
ment is to invite dispute. It may indeed best serve its high purpose 
when it induces a condition ol unrest, creates dissatisfac tion with con¬ 
ditions as they are, or even stirs people to anger. Speech is often 
provocative and challenging. It may strike at prejudices and precon¬ 
ceptions and have profound unsettling effects as it presses for accept¬ 
ance of an idea. That is why freedom of speech, though not absolute, 
is nevertheless protected against censorship or punishment, unless 
shown likely to produce a clear and present danger of a serious sub¬ 
stantive evil that rises far above public inconvenience, annoyance, 
or unrest. See Bridges v. California, 314 U.S. 252, 262. There is no 
room under our Constitution for a more restrictive view. For the 
alternative would lead to standardization of ideas either by legisla¬ 
tures, courts, or dominant political or community groups. 

The ordinance as construed by the trial court seriously invaded 
this province. It permitted conviction of petitioner if his speech stirred 
people to anger, invited public dispute, or brought about a condition 
of unrest. A conviction resting on any of those grounds may not stand. 

The statute as construed in the charge to the jury was passed on by 
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the Illinois courts and sustained by them over the objection that as 
so read it violated the Fourteenth Amendment. The fact that the 
parties did not dispute its construction makes the adjudication no less 
ripe for our review.... Wc can only take the statute as the state 
courts read it. From our point of view it is immaterial whether the 
state law question as to its meaning was controverted or accepted The 
pinch of the statute is in its application. It is that question which the 
petitioner has brought here. To say therefore that the question on 
this phase of the case is whether the trial judge gave a wrong charge 

is wholly to misconceive the issue. 

But it is said that throughout the appellate proceedings the Illinois 
courts assumed that the only conduct punishable and punished under 
the ordinance was conduct constituting "fighting words. ... jHow- 
ever.l petitioner was not convicted under a statute so narrowly con- 
strued. For all anyone knows he was convicted under the parts of the 
ordinance (as construed) which, for example, make it an offense 
merely to invite dispute or to bring about a condition of unrest, 
cannot avoid that issue by saying that all Illinois did was to rneasurt 
petitioner's conduct, not the ordinance, against the Const.tut.om 
Petitioner raised both points-.ha. his speech was protected by the 
Constitution: that the inclusion of his speech within the ordinance 
was a violation ol the Constitution. We wotild there ore. train at 
technicalities to conclude that the constitutionality of the ord^mane 
as construed and applied to petitioner was not ^ ore the IM.no.s 
courts. The record makes clear that petitioner at all “mes chalkng 
the constitutionality of the ordinance as construed and applied to him. 

fchief C justice Vinson and justice Frankfurter "'rote dissenting 
opinions criticizing the majority for deciding the case on a point 
raised in the trial court nor in the argument to the Court.] 

Mr. justice Jackson, dissenting. „„„i: 7Pf l ao- 

The Court reverses this conviction by reiterating f neral " cd p 
probations of freedom of speech with which, in 

n t:,Z Terminiello 

theory. It was dealing with a riot and with a speech tha p 
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hostile mob and incited a friendly one, and threatened violence be¬ 
tween the two. When the trial judge instructed the jury that it might 
find Terminiello guilty of inducing a breach of the peace it Ins be¬ 
havior stirred the public to anger, invited dispute, brought about 
unrest, created a disturbance or molested peace and quiet by arousing 
alarm, he was not speaking of these as harmless or abstract conditions. 
He was addressing his words to the concrete behavior and specific 
consequences disclosed by the evidence. He was saying to the jury, in 
effect, that if this particular speech added fuel to the situation already 
so inflamed as to threaten to get beyond police control, it could be 
punished as inducing a breach of peace. When the light of the evi¬ 
dence not recited by the Court is thrown upon the Court's opinion, 
it discloses that underneath a little issue of Terminiello and his 
hundred-dollar fine lurk some of the most far-reaching constitutional 
questions that can confront a people who value both liberty and 
order. This Court seems to regard these as enemies ol each other and 
to be of the view that we must forego order to achieve liberty. So it 
fixes its eyes on a conception of freedom of speech so rigid as to toler¬ 
ate no concession to society's need for public order. 

An old proverb warns us to take heed lest we "walk into a well 
from looking at the stars." To show why I think ihe Court is in some 
danger of doing just that, I must bring these deliberations down to 
earth by a long recital of facts. 

Terminiello, advertised as a Catholic Priest, but revealed at the 
trial to be under suspension by his Bishop, was brought to C.hit ago 
from Birmingham. Alabama, to address a gathering that assembled in 
response to a call signed by Gerald L. K. Smith, which, among other 
things said: 

"...The same people who hate Father Coughlin hate Father 
Terminiello. They have persecuted him. hounded him, threatened 
him, but he has remained unaffected by their anti-Christian cam¬ 
paign against him. You will hear all sorts of reports concerning Father 
Terminiello. But remember that he is a Priest in good standing and 
a fearless lover of Christ and America." 

The jury may have considered that this call attempted to c apitalize 
the hatreds this man had stirred and foreshadowed, if it did not intend 
to invite, the kind of demonstration that followed. 

Terminiello’s own testimony shows the conditions under which 
he spoke. 
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The court below, in addition to this recital (by Terminiello], heard 
other evidence, that the crowd reached an estimated number of 1,500. 
Picket lines obstructed and interfered with access to the building. 
The crowd constituted “a surging, howling mob hurling epithets at 
those who would enter and tried to tear their clothes off. One young 
woman's coat was torn off and she had to be assisted into the meeting 
by policemen. Those inside the hall could hear the loud noises and 
hear those on the outside yell. Fascists, Hitlers!" and curse words 
like -damn Fascists." Bricks were thrown through the windowpancs 
before and during the speaking. About 28 windows were broken. The 
street was black with people on both sides for at least a block either 
way; bottles, stink bombs and brickbats were thrown. Police were 
unable to control the mob, which kept breaking the windows at the 
meeting hall, drowning out the speaker s voice at times and breaking 
in through the back door of the auditorium. About 17 of the group 

outside were arrested by the police. 

Knowing of this environment. Terminiello made a long speech, 
from the stenographic record of which I omit relatively innocuous 
passages and add emphasis to what seems especially provocative. 

• Father Terminiello: Now. I am going to whisper my greetings to 
you. Fellow Christians. I will interpret it. I said Fellow Christians, 
and 1 suppose there are some o/ the scum got in by mistake, so I wan 
to tell a story about the scum: 

"... And nothing I could say tonight could begin to express 
contempt I have for the slimy scum that got in by mistake. 

■■ The subject I want to talk to you tonight about is the attempt 
that is going on right outside this hall tonight, the attempt that is 

going to destroy America by revolution .... 

"My friends, it is no longer true that it can t happen he e. It is 
happening here, and it only depends upon you, good people who 
are here tonight, depends upon all of us together, as Mr-Smith sad. 
The tide is changing, and if you and I turn and run from that t , 
we will all be drowned in this tidal wave of Communism which 

S °: ng .T^'noT^g to talk to you about the menace of Com- 

munism. which is already accomplished in Ru»>a.J-^by^hd/own 
to fifteen million people were murdered in cold blood y 
countryman, and millions more through Eastern Euro P ' , 

of the war are being murdered by these murderous Russ.ans, 
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being raped and sent into slavery. That is what they want for you, 
that howling mob outside. 

“I know I was told one time that my winter quarters were ready 
for me in Siberia. I was told that. Now. I am talking about the fifty- 
seven varieties that we have in America, and we have hlty-scven 
varieties of pinks and reds and pastel shades in ibis country: and all 
of it can be traced back to the twelve years we spent under the New 
Deal, because that was the build-up lor what is going on in the world 
today. 

• • • • • 

"Now, Russia promised us we would gn [sic] back to the official 
newspaper of Russia. Primarily it was back about 1929. They quoted 
the words of George F.. Dimitroff. who at that time was the Executive 
Secretary of the Communist International. I only quote you this one- 
passage. I could quote thousands of paragraphs for you. Let me quote 
you: The worldwide nature of our program is not mere talk, but on 
an all embracing blood-soaked reality.' That is what they want for us, 
a blood-soaked reality but it was promised to us by the crystal gazers 
in Washington: and you know what I mean by the ‘crystal gazers.' I 
presume. 

"First of all. we had Queen Fleanor. Mr. Smith said, Queen 
Eleanor is now one of the world’s communists.’ She is one who said 
this—imagine, coming from the spouse of the former President of 
the United States for twelve long years—this is what she said: The 
war is but a step in the revolution. The war is but one step in the 
revolution, and we know who started the war.' 

"Then we have Henry Adolph Wallace, the sixty million job magi¬ 
cian. You know we only need fifty-four million jobs in America and 
everybody would be working. He wants sixty million jobs, because 
some of the bureaucrats want two jobs apiece. Here he is, what lie- 
says about revolution: ‘We are in for a profound revolution. Those 
of us who realize the inevitableness of the revolution, and are anxious 
that it be gradual and bloodless instead of somewhat bloody. Of 
course, if necessary, we will have it more bloody.' 

"And then Chief Justice Stone had this to say: A way has been 
found for the effective suppression of speeches and press and religion, 
despite constitutional guarantee,’—from the Chief Justice, from the 
Chief Justice of the United States. 

"Now, my friends, they are planning another ruse; and if it ever 



r,lo INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 

happens to this cou-try [sic]. God help America. They are going to 
try to put into Mr. F.dgar Hoover s position a man by the name of 
George Swarzwald. I think even those who were uneducated on 
so-called sedition charges, that the majority of the individuals in 
this department, that Christ-like men and women who realize today 
what is going on in this country, men who are in this audience today. 
who wan, to lo, 0l c the names o/ those people, before they are ousde 
they want to know the names if any. Did you hear anytomght that 
you recognize> Most of them probably are tmported. They are m- 
ported from Russia, certainly. If you know the names, please send 

them to me immediately .... ._ 

.. Didn't you ever read the Morgenthau plan for the starvation 

of little babies and pregnant women in Germany? ,l “ 

child that is born have to do with Hitler or anyone else at the begm 
ning of the war? Why should every child in Germany today n 
to be more than two or three months of age? Because org 
wants it that way. and so did F. D. R.... Fo„ wtll know who.s he 
hind it when I tell you the story of a doctor in M'.OJ 
boasted to a friend of mine within the las, few days. - ^ 

the service of this country as a doctor, he and others o his kmd mad 
it a practice-now. this was not only one man-made P 
,o amputate the limbs of every German they came m conm 
whenever they could get away with it. so; that they cot. d never car y 
a gun. Imagine men of that caliber, sworn to serve this beautiful 

country of ours. , ohy should we tolerate them 

■My friends, this moment someone reminded me of the 
sterilize them. The nurses, they tell me are going o m£t diseas 
in them, syphilis and other diseases in every one that came 

threats of the people of Argentine. 

the people of Spain. We have now declared, according to our 

to have declared Franco to have taken the place of Hitler. 

was the savior of what was left of Europe. almost sa id about 

if you will, let's call them atheistic, communistic je J 
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Zionist Jews, then let us not fear to condemn them. You remember 
the Apostles when they went into the upper room alter the death ol 
the Master, they went in there, after locking the doors: they closed 
the windows. (At this time there was a very loud noise as il some¬ 
thing was being thrown into the building.) 

"Don't be disturbed. That happened by the way. while Mr. Gerald 
Smith was saying Our Father who are in heaven:' (just then a rock 
went through the window.) Do you wonder they were persecuted m 
other countries in the world? 

"You know1 have always wade a study ol the psychology, sociology 
ol mob reaction. It is exemplified out there. Remember there has to 
be a leader to that mob. He is not out there. He is probably across 
the street, looking out the window. There must be certain things, 
money, other things, in order to have successful mob action: there 
must be rhythm. There must be some to beat a cadence. Those mobs 
arc chanting: that is the cavemen s chant. They were trained to do it. 
They were trained this afternoon. They are being led. there will he 

violence. . c . 

"That is why I say to you, men don't you do it. Walk out of here 

dignified. The police will protect you. Put the women on the inside, 
where there will be no hurt to them. Just walk; don't stop and argue. 

... They want to picket our meetings. They don't want us to picket 
their meetings. It is the same kind of tolerance, if we said there was 
a bedbug in bed, 'We don't care for you.' or if we looked under the 
bed and found a snake and said. I am going to be tolerant and leave 
the snake there.’ We will not be tolerant of that mob out there. We 

are not going to be tolerant any longer. 

"We arc strong enough. We are not going to be tolerant of their 
smears any longer. We are going lo stand u/> and dare them to 
smear us. 

"So. my friends, since we spent much time tonight trying to quiet 
the howling mob, 1 am going to bring my thoughts to a conclusion, 
and the conclusion is this. We must all be like the Apostles before 
the coming of the Holy Ghost. We must not lock ourselves in an 
upper room for fear of the Jews. I speak of the Communistic Zion.stic 
Jew, and those are not American Jews. We don't want them here; 
we want them to go back where they came from. 


Such was the speech. Evidence showed that it stirred the audience 

I 
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not only to t liter and applaud but to expressions of immediate anger, 
unrest and alarm. One called the speaker a -God damned liar" and 
was taken out by the police. Another said that "Jews, niggers and 
Catholics would have to be gotten rid of." One response was. "\es, 
the Jews arc all killers, murderers. If we don’t kill them first, they will 
kill us." The anti-Jewish stories elicited exclamations of "Oh!" and 
-Isn’t that terrible!” and shouts of "Yes. send the Jews back to 
Russia." "Kill the Jews." "Dirty kikes.” and much more of ugly tenor. 
This is the specific and concrete kind of anger, unrest and alarm, 
coupled with that of the mob outside, that the trial court charged the 
jury might find to be a breach of peace induced by Terminiello. It 
is difficult to believe that this Court is speaking of the same occasion, 
but it is the only one involved in this litigation. 

Terminiello, of course, disclaims being a fascist. Doubtless many 
of the indoor audience were not consciously such. His speech, how¬ 
ever. followed, with fidelity that is more than coincidental, the pat¬ 
tern of European fascist leaders. 

The street mob. on the other hand, included some who deny being 
communists, but Terminiello testified and offered to prove that the 
demonstration was communist-organized and communist-led. 
offered literature of left-wing organizations calling members to meet 
and • mobilize" for instruction as pickets and exhorting folloueis. 


"All out to fight Fascist Smith." 

As this case declares a nation-wide rule that d.sables local and state 
authorities from punishing conduct which produces conflicts of this 
kind, it is unrealistic not to take account of the nature, method* and 
objectives of the forces involved. This was not an 'so'ated. spomane. 
ous and unintended collision of political, racial, or ideologicalI adher- 
saries. It was a local manifestation of a world-w.de and standing co - 
flict between two organized groups of revolutionary fanatics “fV 
which has imported to this country the strong-arm technique dm 
oped in the struggle by which their kind has devastated Europe- 
Increasingly, American cities have to cope with it. One faction o 
ganizes a mass meeting, the other organizes pickets to harass it h 
organizes squads to counteract the others pickets; para*= « ™ j 
counter-parade. Each of these mass demonstrations has the po 
ity, and more than a few the purpose, of disorder and vtolence. T ^ 
technique appeals not to reason but to fears and mo P ^ |)e 

a show of force designed to bully adversaries and to oie ^ 
indifferent. We need not resort to speculation as to P P 
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which these tactics are calculated nor as to their consequences. Recent 
European history demonstrates both. 

The present obstacle to mastery of the streets by either radical or 
reactionary mob movements is not the opposing minority. It is the 
authority of local governments which represent the free choice of 
democratic and law-abiding elements, of all shades of opinion but 
who, whatever their differences, submit them to free elections which 
register the results of their free discussion. The fascist and communist 
groups, on the contrary, resort to these terror tactics to confuse, bully 
and discredit those freely chosen governments. Violent and noisy 
shows of strength discourage participation of moderates in discussions 
so fraught with violence and real discussion dries up and disappears. 
And people lose faith in the democratic process when they see public 
authority flouted and impotent and begin to think the time has come 
when they must choose sides in a false and terrible dilemma such as 
was posed as being at hand by the call for the Tcrminiello meeting: 

• Christian Nationalism or World Communism—Which?'* 

No liberty is made more secure by holding that its abuses are in¬ 
separable from its enjoyment. We must not forget that it is the free 
democratic communities that ask us to trust them to maintain peace 
with liberty and that the factions engaged in this battle are not 
interested permanently in cither. What would it matter to Ter- 
miniello if the police batter up some communists or, on the other 
hand, if the communists batter up some policemen? Either result 
makes grist for his mill; either would help promote hysteria and 
the demand for strong-arm methods in dealing with his adversaries. 
And what, on the other hand, have the communist agitators to lose 
from a battle with the police? 

This Court has gone far toward accepting the doctrine that civil 
liberty means the removal of all restraints from ihcse crowds and that 
all local attempts to maintain order arc impairments of the liberty of 
the citizen. The choice is not between order and liberty. It is between 
liberty with order and anarchy without either. There is danger that, 
if the Court does not temper its doctrinaire logic with a little practical 
wisdom, it will convert the constitutional Bill of Rights into a 
suicide pact. 

I would affirm the conviction. 

Mr. Justice Burton joins in this opinion.- 
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AMERICAN COMMUNICATIONS ASSOCIATION v. DOUDS 

339 U.S. 382 (1950) 

Mr. Chief Justice Vinson delivered the opinion of the Court. 

(The Labor-Management Relations Act of 1947 provides that, 
before any labor organization may avail itself of the services of the 
National Labor Relations Board, it must file with the Board an 
affidavit by each of its officers and the officers of any national or 
international labor organization of which it is a unit, to the effect 
that he is not a member of the Communist party and that he does 
not believe in or is not a member of any organization that believes in 
or teaches, the overthrow of the United States government by force 
or by any illegal or unconstitutional means.] 


The constitutional justification for the National Labor Relations 
Act was the power of Congress to protect interstate commerce by re¬ 
moving obstructions to the free flow of commerce. National Labor 
Relations Board v. Jones & Laughlin Steel Corj)., 301 IJ.S. i. s 1 hat 
Act was designed to remove obstructions caused by strikes and other 
forms of industrial unrest, which Congress found were attributable 
to the inequality of bargaining power between unorganized em¬ 
ployees and their employers. It did so by strengthening employee 
groups, by restraining certain employer practices, and by encouraging 
the processes of collective bargaining. 

When the Labor-Management Relations Act was passed twelve 


2 The sweeping holding of ihe Terminietlo case appears considerably limited by the 
recent decision in Feiner v. iVra- lor*. 340 U S. 315 <ifir>>) Irving Fcincr was addressing 
an open-air meeting in Syracuse. New York, inviting the public to attend a Progressive 
Party rally to be held at a local hotel that evening. His speech contained a number ol 
uncomplimentary references to public officials; he used the term "bum” to < cscri > c 
President Truman. Mayor O’Dwyer of New York, and several others, and called the 
American Legion a Nazi Gestapo. There was no disturbance but a crowd of about 
seventy-five had collected when the police ordered him to stop speaking. Upon 
refusal he was arrested and charged with violation of a disorderly conduct statute. 
Following conviction and affirmance by the state courts, Fcincr obtained a writ 
certiorari from the Supreme Court. . .. 

Chief Justice Vinson, speaking for the majority, upheld the conviction, o 
grounds that the free speech guarantee did not offer a cloak for incitement to not. 
state courts' approval of the methods of the local police, the Chief \ 

entitled to high respect. Justices Black. Douglas, and Minton dissented. Toda * 
ing.” said Mr Justice Black, “means that, as a practical matter. minonty thc 

be silenced in'any city. Hereafter, despite the First and Fourt^nth Amendment. the 
policeman s club can take heavy toll of a current administrate s public: cr tics. 

Notwithstanding thc seeming parallelism of thc cases, the Feiner 
undertake to reconcile or to distinguish the earlier Terminietlo case. 


3 Supra, p. 224. 
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years later, it was the view of Congress that additional impediments 
to tlie free flow of commerce made amendments of the original Act 
desirable. . . . 

One such obstruction, which it was the purpose of § 9 (h) of the 
Act to remove, was the so-called "political strike.” ... It is sufficient 
to say that Congress had a great mass of material before it which 
tended to show that Communists and others proscribed by the statute 
had infiltrated union organizations not to support and further trade 
union objectives, including the advocacy of change by democratic 
methods, but to make them a device by which commerce and in¬ 
dustry might be disrupted when the dictates of political policy re¬ 
quired such action. 

• • • • • 

There can be no doubt that Congress may. under its constitutional 
power to regulate commerce among the several states, attempt to 
prevent political strikes and other kinds of direct action designed 
to burden and interrupt the free flow of commerce. We think it is 
clear, in addition, that the remedy provided by § 0 (•*) hears reason¬ 
able relation to the evil which the statute was designed to reach. 
Congress could rationally find that the Communist Party is not like 
other political parties in its utilization of positions of union leader¬ 
ship as means by which to bring about strikes and other obstructions 
of commerce for purposes of political advantage, and that many per¬ 
sons who believe in overthrow of the Government by force and 
violence arc also likely to resort to such tactics when, as officers, they 
formulate union policy. 

• • • • • 

. . . Hut . . . , in drawing lines on the basis of beliefs and political 
affiliations, though it may be granted that the proscriptions of the 
statute bear a reasonable relation to the apprehended evil. Congress 
has undeniably discouraged the lawful exercise of political freedom 
as well. . . . 

• • • • • 

But the question with which we are here faced is not the same one 
that Justices Holmes and Brandeis found convenient to consider in 
terms of clear and present danger. . . . Section 9 (h) . . . does not 
interfere with speech because Congress fears the consequences of 
speech; it regulates conduct which Congress has determined is car¬ 
ried on by persons who may be identified by their political affiliations 
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and beliefs. The Board does not contend that political strikes, the 
substantive evil at which § 9 (h) is aimed, are the present or impend¬ 
ing products of advocacy of the doctrines of Communism or the 
expression of belief in overthrow of the government by force. On 
the contrary, it points out that such strikes are called by persons 
who. so Congress has found, have the will and the power to do so 
without advocacy or persuasion that seeks acceptance in the compe¬ 
tition of the market. Speech may be fought with speech. Falsehoods 
and fallacies must be exposed, not suppressed, unless there is not 
sufficient time to avert the evil consequences of noxious doctrine by 
argument and education. That is the command of the First Amend¬ 
ment. But force may and must be met with force. Section 9 (h) is 
designed to protect the public not against what Communists and 
others identified therein advocate or believe, but against what Con¬ 
gress has concluded they have done and are likely to do again. 

[Only six members of the Court participated in this case. Justice 
Douglas was absent due to illness. Justices Clark and Minton had 
been too recently appointed to take part. The Chief Justice’s opinion 
had the concurrence of Justices Burton and Reed. Justice Frankfurter 
wrote a separate opinion in which he agreed with the Chief Justice s 
reasoning on the issue of the First Amendment but asserted that the 
provisions of the statute were too vague in parts. Accordingly he 
would, instead of affirming the decision below, have remanded the 
case with instructions to enforce only those portions of the law not 
touching on beliefs and opinions. Justice Jackson likewise disagreed 
as to the application of the statute to the realm of beliefs and. as to 
membership in organizations, would rest his affirmance on the 
marked difference of the Communist Party, in structure and objec¬ 
tives, from the established political parties in this country. Justice 
Black dissented on the ground that the First Amendment did not 
permit the suppression of any form of assertion of political belief. 

[The issue of Communism in the American political scene is faced 
squarely only by Justice Jackson in this case. The Court s majority 
largely evaded it here and numerous other attempts to have the 
Court rule on the political rights of this (and, by implication most 
other) political minority group were frustrated by denials of peti¬ 
tions of certiorari. Meanwhile the government had instituted pro¬ 
ceedings against the leaders of the Communist Party m America 
under the so-called Smith Act and. after a highly publicized and 
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protracted trial, secured convictions of all accused. The Court of 
Appeals of the Second Circuit affirmed. The defense challenged, 
among other things, the constitutionality of the Act and the Supreme 
Court granted certiorari, limiting its scope to the single issue of 
constitutionality. The decision was announced on June 4. 1951.) 

DENNIS v. UNITED STATES 

— U.S. — (195O 

Mr. Chief Justice Vinson announced the judgment of the Court 
and an opinion in which Mr. Justice Reed, Mr. Justice Burton and 
Mr. Justice Minton join. 

Petitioners were indicted in July, 1948. for violation of the con¬ 
spiracy provisions of the Smith Act, 54 Stat. 671, 18 U.S.C. (1946 ed.) 
§ 11, during the period of April. 1945. to July. 1948. . . . 

Sections 2 and 3 of the Smith Act . . . provide as follows: 

**Sec. 2. 

"(a) It shall be unlawful for any person¬ 
'll) to knowingly or wilfully advocate, abet, advise, or teach the 
duty, necessity, desirability, or propriety of overthrowing or destroy¬ 
ing any government in the United States by force or violence, or by 
the assassination of any officer of such government: 

"(2) with intent to cause the overthrow or destruction of any gov¬ 
ernment in the United States, to print, publish, edit, issue, circulate, 
sell, distribute, or publicly display any written or printed matter 
advocating, advising, or teaching the duty, necessity, desirability, or 
propriety of overthrowing or destroying any government in the 
United States by force or violence: 

"(3) to organize or help to organize any society, group, or assembly 
of persons who teach, advocate, or encourage the overthrow or de¬ 
struction of any government in the United States by force or violence; 
or to be or become a member of, or affiliate with, any such society, 
group, or assembly of persons, knowing the purpose thereof. 

"(b) For the purpose of this section, the term ‘government in the 
United States* means the Government of the United States, the gov¬ 
ernment of any State, Territory, or possession of the United States, 
the government of the District of Columbia, or the government of 
any political subdivision of them. 

"Sec. 3. It shall be unlawful for any person to attempt to commit, 
or to conspire to commit, any of the acts prohibited by the provisions 
of . . . this title.” 
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The indictment charged the petitioners with wilfully and know¬ 
ingly conspiring (i) to organize as the Communist Party of the 
United States of America a society, group and assembly of persons 
who teach and advocate the overthrow and destruction of the Gov¬ 
ernment of the United Slates by force and violence, and (2) know¬ 
ingly and wilfully to advocate and teach the duty and necessity of 
overthrowing and destroying the Government of the United States 
by force and violence. The indictment further alleges that § 2 of the 
Smith Act proscribes these acts and that any conspiracy to take such 

action is a violation of § 3 of the Act. 

The trial of the case extended over nine months, six of which were 
devoted to the taking of evidence, resulting in a record of 16,000 
pages. Our limited grant of the writ of certiorari has removed from 
our consideration any question as to the sufficiency of the evidence 
to support the jury's determination that petitioners are guilty of the 
offense charged. Whether on this record petitioners did in fact advo¬ 
cate the overthrow of the Government by force and violence is not 
before us, and we must base any discussion of this point upon the 
conc lusions stated in the opinion of the Court of Appeals, which 
treated the issue in great detail. That court held that the record in 
this case amply supports the necessary finding of the jury that peti¬ 
tioners, the leaders of the Communist Party in this country, were 
unwilling to work within our framework of democracy, but intended 
to initiate a violent revolution whenever the propitious occasion 
appeared. Petitioners dispute the meaning to be drawn from the 
evidence, contending that the Marxist-I.eninist doctrine they advo¬ 
cated taught that force and violence to achieve a Communist form 
of government in an existing democratic state would be necessary 
only because the ruling classes of the state would never permit the 
transformation to be accomplished peacefully, but would use force 
and violence to defeat any peaceful political and economic gain he 
Communists could achieve. But the Court of Appeals held that the 
record supports the following broad conclusions: . . . that the gener 
goal of the [Communist] Party was, during the period in questio . 
to achieve a successful overthrow of the existing order by force 
violence. 


# • • • 

The obvious purpose of the statute is to protect existing Govern¬ 
ment, not from change by peaceable, lawful and constitutional means, 
but from change by violence, revolution and terrorism. Tha 



PERSONAL LIBERTY FOR POLITICAL ACTION 5'9 

within the power of the Congress to protect the Government of the 
United States from armed rebellion is a proposition which requires 
little discussion. Whatever theoretical merit there may be to the 
argument that there is a "right" to rebellion against dictatorial gov¬ 
ernments is without force where the existing structure of the govern¬ 
ment provides for peaceful and orderly change. We reject any prin¬ 
ciple of governmental helplessness in the face of preparation for 
revolution, which principle, carried to its logical conclusion, must 
lead to anarchy. No one could conceive that it is not within the 
power of Congress to prohibit acts intended to overthrow the Gov¬ 
ernment by force and violence. The question with which we are 
concerned here is not whether Congress has such power, but whether 
the means which it has employed conflict with the First and Fifth 
Amendments to the Constitution. 

One of the bases for the contention that the means which Congress 
has employed are invalid takes the form of an attack on the face of 
the statute on the grounds that by its terms it prohibits academic 
discussion of the merits of Marxism-Leninism, that it stifles ideas 
and is contrary to all concepts of a free speech and a free press. . . . 

The very language of the Smith Act negates the interpretation 
which petitioners would have us impose on that Act. It is directed 
at advocacy, not discussion. Thus, the trial judge properly charged 
the jury that they could not convict if they found that petitioners 
did "no more than pursue peaceful studies and discussions or teach¬ 
ing and advocacy in the realm of ideas." He further charged that it 
was not unlawful "to conduct in an American college and university 
a course explaining the philosophical theories set forth in the books 
which have been placed in evidence." Such a charge is in strict accord 
with the statutory language, and illustrates the meaning to be placed 
on those words. Congress did not intend to eradicate the free dis¬ 
cussion of political theories, to destroy the traditional rights of 
Americans to discuss and evaluate ideas without fear of governmental 
sanction. Rather Congress was concerned with the very kind of 
activity in which the evidence showed these petitioners engaged. 

But although the statute is not directed at the hypothetical cases 
which petitioners have conjured, its application in this case has 
resulted in convictions for the teaching and advocacy of the over¬ 
throw of the Government by force and violence, which, even though 
coupled with the intent to accomplish that overthrow, contains an 
element of speech. For this reason, we must pay special heed to the 
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demands of the First Amendment marking out the boundaries of 
speech. 

We pointed out in Douds [American Communications Assn. v. 
Ponds, su/tra] that the basis of the First Amendment is the hypothesis 
that speech can rebut speech, propaganda will answer propaganda, 
free debate of ideas will result in the wisest governmental policies. 
It is for this reason that this Court has recognized the inherent value 
of free discourse. An analysis of the leading cases in this Court which 
have involved direct limitations on speech, however, will demon¬ 
strate that both the majority of the Court and the dissenters in par¬ 
ticular cases have recognized that this is not an unlimited, unqualified 
right, but that the societal value of speech must, on occasion, be 
subordinated to other values and considerations. 

No important case involving free speech was decided in this Court 
prior to Schenck v. United States, 249 U.S. 17 (>91 y)* 4 • • • That case 
involved a conviction under the Criminal F.spionage Act. 40 Stat. 
217. The question the Court faced was whether the evidence was 
sufficient to sustain the conviction. Writing for a unanimous Court, 

|ust ice Holmes stated that the “question in every case is whether the 
words used are used in such circumstances and are of such a nature 
as to create a clear and present danger that they will bring about 
the substantive evils that Congress has a right to prevent." 249 U.S. 
at 52. . . . The phrase bore no connotation that the danger was to 
be any threat to the safety of the Republic. . . . [The Court shows 
that in Schenck and cases following it. the test of a "clear and present 
danger" was applied as an evidentiary rule.] The rule we deduce . . . 
is that where an offense is specified by a statute in nonspeech or non¬ 
press terms, a conviction relying upon speech or press as evidence 
of violation may be sustained only when the speech or publication 
created a "clear and present danger" of attempting or accomplishing 
the prohibited crime, e.g. t interference with enlistment [in Schcnck\ 
The dissents .... in emphasizing the value of speech, were addressed 
to the argument of the sufficiency of the evidence. 

In this case we are squarely presented with the application of the 
-clear and present danger" test, and must decide what that phrase 
imports. We first note that many of the cases in which this Court 
has reversed convictions by use of this or similar tests have bee 


4 Supra, p. 477. 
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based on the fact that the interest which the State was attempting 
to protect was itself too insubstantial to warrant restrictions of speech. 
In this category we may put such cases as Schneider v. State, 308 U.S. 
*47 (1939); Cantwell v. Connecticut, 310 U.S. 296 (1940); Martin v. 
StrutheYs, 319 U.S. 141 0943 ): ^'est Virginia State Board o\ Edu¬ 
cation v. Barnette, 319 U.S. 624 (1943): Thomas v. Collins, 323 U.S. 
516 (1945); Marsh v. Alabama, 326 U.S. 501 (1946): but cf. Prince v. 
Massachusetts, 321 U.S. 158 (* 944 >: Cox v. New Hampshire. 312 U.S. 
569 (1941). Overthrow of the Government by force and violence is 
certainly a substantial enough interest for the Government to limit 
speech. Indeed, this is the ultimate value of any society, for if a 
society cannot protect its very structure from armed internal attack, 
it must follow that no subordinate value can be protected. If. then, 
this interest may be protected, the literal problem which is presented 
is what has been meant by the use of the phrase "clear and present 
danger" of the utterances bringing about the evil within the power 
of Congress to punish. 

Obviously, the words cannot mean that before the Government 
may act. it must wait until the putsch is about to be executed, the 
plans have been laid and the signal is awaited. If Government is 
aware that a group aiming at its overthrow is attempting to indoc¬ 
trinate its members and to commit them to a course whereby they 
will strike when the leaders feel the circumstances permit, action 
by the Government is required. . . . Certainly an attempt to over¬ 
throw the Government by force, even though doomed from the out¬ 
set because of inadequate numbers or power of the revolutionists, 
is a sufficient evil for Congress to prevent. The damage which such 
attempts create both physically and politically to a nation makes it 
impossible to measure the validity in terms of the probability of 
success, or the immediacy of a successful attempt. . . . We . . . reject, 
therefore, the contention that success or probability of success is the 
criterion. 

Chief Judge Learned Hand, writing for the majority below, inter¬ 
preted the phrase as follows: "In each case [courts] must ask whether 
the gravity of the ‘evil,’ discounted by its improbability, justifies such 
invasion of free speech as is necessary to avoid the danger." 183 Fed. 
(2d) at 212. We adopt this statement of the rule. As articulated by 
Chief Judge Hand, it is as succinct and inclusive as any other we 
might devise at this time. It takes into consideration those factors 
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which we deem relevant, and relates their significances. More we 
cannot expect from words. 

Likewise, we are in accord with the court below, which affirmed 
the trial court’s finding that the requisite danger existed. The mere 
fact that from the period 1915 to 1948 petitioners' activities did not 
result in an attempt to overthrow the Government by force and 
violence is of course no answer to the fact that there was a group that 
was ready to make the attempt. The formation by petitioners of 
such a highly organized conspiracy, with rigidly disciplined members 
subject to call when the leaders, these petitioners, felt that the time 
had come for action, coupled with the inflammable nature of world 
conditions, similar uprisings in other countries, and the touch-and-go 
nature of our relations with countries with whom petitioners were 
in the very least ideologically attuned, convince us that their con¬ 
victions were justified on this score. And this analysis disposes of the 
contention that a conspiracy to advocate, as distinguished from the 
advocacy itself, cannot be constitutionally restrained, because it 
comprises only the preparation. It is the existence of the conspiracy 
which creates the danger. ... If the ingredients of the reaction arc 
present, we cannot bind the Government to wait until the catalyst 
is added. 

We hold that §§ 2 (a) (1). 2 (a) (3) and 3 of the Smith Act do not 
inherently as construed or applied in the instant case, violate the 
First Amendment. . . . Petitioners intended to overthrow the Gov¬ 
ernment of the United States as speedily as the circumstances would 
permit. Their conspiracy to organize the Gommunist Party and to 
teach and advocate the overthrow of the Government of the United 
States by force and violence created a “clear and present danger 
of an attempt to overthrow the Government by force and violence. 
They were properly and constitutionally convicted for violation o 
the Smith Act. The judgments of conviction are 

Affirmed. m 

Mr. Justice Clark took no part in the consideration or decision 
of this case. [He had been Attorney General at the time of the insti¬ 
tution of the proceedings against the Communist leaders.] 

Mr. Justice Jackson, concurring. [The concurring opinion mitia y 
describes the working methods of Communist Party groups as is 
tinguished from the individual anarchists against whom prohibitory 
statutes were originally directed. It concludes that “ overthrow > 



5 s .1 


PERSONAL LIBERTY FOR POLITICAL ACTION 

force or violence" has become an inadequate way to describe the 
dangers presented by Communist plans and methods and that "clear 
and present danger" is an equally inappropriate criterion for the 
type of problem presented by this case.] 

The “clear and present danger” test was an innovation by Mr. 
justice Holmes in the Schenck case, reiterated and refined by lum 
and Mr. Justice Brandeis in later cases, all arising before the era of 
World War II revealed the subtlety and efficacy of modern revolu¬ 
tionary techniques used by totalitarian parties. In those cases, they 
were faced with convictions under so-called criminal syndicalism 
statutes aimed at anarchists but which, loosely construed, had been 
applied to punish socialism, pacifism, and left-wing ideologies, the 
charges often resting on far-fetched inferences which, if true would 
establish only technical or trivial violations. They proposed clear 
and present danger" as a test for the sufficiency of evidence in par- 

ticular cases. .. t . 

I would save it, unmodified, for application as a rule of reason 
in the kind of case for which it was devised. When the issue is crim¬ 
inality of a hotheaded speech on a street corner, or circulation of a 
few incendiary pamphlets, or parading by some zealots behind a red 
flag, or refusal of a handful of school children to salute our flag, it is 
not beyond the capacity of the judicial process 10 gather, compre¬ 
hend, and weigh the necessary materials for decision whether it is a 
clear and present danger of substantive evil or a harmless letting off 
of steam. It is not a prophecy, for the danger in such cases has ma¬ 
tured by the time of the trial or it was never present. The test applies 
and has meaning where a conviction is sought to be based on a 
speech or writing which does not directly or explicitly advocate 
a crime but to which such tendency is sought to be attributed by 
construction or by implication from external circumstances. The 
formula in such cases favors freedoms that are vital to our society, 
and, even if sometimes applied too generously, the consequences 
cannot be grave. But its recent expansion has extended, in particular 
to Communists, unprecedented immunities. Unless we are to hold 
our Government captive in a judge-made verbal trap, we must ap¬ 
proach the problem of a well-organized, nation-wide conspiracy, such 
as I have described, as realistically as our predecessors faced the 
trivialities that were being prosecuted until they were checked with 
a rule of reason. 
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I think reason is lacking for applying that test to this case. 

If we must decide that this Act and its application are constitu¬ 
tional only if we are convinced that petitioners* conduct creates a 
“clear and present danger' of violent overthrow, we must appraise 
imponderables, including international and national phenomena 
which baffle the best informed foreign offices and our most experi¬ 
enced politicians. We would have to foresee and predict the effec¬ 
tiveness of Communist propaganda, opportunities for infiltration, 
whether, and when, a time will come that they consider propitious for 
action, and whether and how fast our existing government will de¬ 
teriorate. And we would have to speculate as whether an approaching 
Communist cou)> would not be anticipated by a nationalistic fascist 
movement. No doctrine can be sound whose application requires 
us to make a prophecy of that sort in the guise of a legal decision. 
The judicial process simply is not adequate to a trial of such far-flung 
issues. The answers given would reflect our own political predilec¬ 
tions and nothing more. 

The authors of the clear and present danger test never applied it 
to a case like this, nor would I. If applied as it is proposed here, 
it means that the Communist plotting is protected during its period 
of incubation; its preliminary stages of organization and preparation 
are immune from the law; the Government can move only after 
imminent action is manifest, when it would, of course, be too late. 

[Justice Jackson urges that the case should be approached as one 
involving conspiracy. “The Constitution does not make conspiracy 
a civil right." The convictions should be upheld as valid exercises 
of the power of Congress to protect the Government against con¬ 
spirators. But Justice Jackson adds his own doubt that the Com¬ 
munist plans could be halted by judicial convictions and prison 
terms. “Communism will not go to jail with these Communists. No 
decision by this Court can forestall revolution whenever the existing 
government fails to command the respect and loyalty of the people 
and sufficient distress and discontent is allowed to grow up among 
the masses. . . .”] 

Mr. Justice Frankfurter, concurring in affirmance of the judg¬ 
ment. 

Few questions of comparable import have come before this Court 
in recent years. The appellants maintain that they have a right to 
advocate a political theory, so long, at least, as their advocacy does 
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not create an immediate danger of obvious magnitude to the very 
existence of our present scheme of society. On the other hand, the 
Government asserts the right to safeguard the security of the Nation 
by such a measure as the Smith Act. Our judgment is thus solicited 
on a conflict of interests of the utmost concern to the well-being of 
the country. This conflict of interests cannot be resolved by a dog¬ 
matic preference for one or the other, nor by a sonorous formula 
which is in fact only a euphemistic disguise for an unresolved con¬ 
flict. If adjudication is to be a rational process we cannot escape a 
candid examination of the conflicting claims with full recognition 
that both are supported by weighty title-deeds. 

But how are competing interests to be assessed? Since they arc not 
subject to quantitative ascertainment, the issue necessarily resolves 
itself into asking, who is to make the adjtistmeni?-who is to balance 
the relevant factors and ascertain which interest is in the circum¬ 
stances to prevail? Full responsibility for the choice cannot be given 
to the courts. Courts are not representative bodies. They arc not 
designed to be a good reflex of a democratic society. Their judgment 
is best informed, and therefore most dependable, within narrow 
limits. Their essential quality is detachment, founded on independ¬ 
ence. History teaches that the independence of the judiciary is jeop¬ 
ardized when courts become embroiled in the passions of the day 
and assume primary responsibility in choosing between competing 
political, economic and social pressures. 

Primary responsibility for adjusting the interests which compete 
in the situation before us of necessity belongs to the Congress. The 
nature of the power to be exercised by this Court has been delineated 
in decisions not charged with the emotional appeal of situations such 
as that now before us. We are to set aside the judgment of those 
whose duty it is to legislate only if there is no reasonable basis for it. 
. . . We must scrupulously observe the narrow limits of judicial 
authority even though self-restraint is alone set over us. Above all 
we must remember that this Court's power of judicial review is not 
“an exercise of the powers of a super-legislature." 

[The opinion proceeds to examine decisions reached “in more 
tranquil limes” and arrives at these conclusions:] 

First.— Free-speech cases are not an exception to the principle that 
we are not legislators, that direct policy-making is not our province. 
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How best to reconcile competing interests is the business of legis¬ 
latures, and die balance they strike is a judgment not to be displaced 
by ours, but to be respected unless outside the pale of fair judgment. 

Second—A survey of the relevant decisions indicates that the re¬ 
sults which we have reached are on the whole those that would 
ensue from careful weighing of conflicting interests. The complex 
issues presented by regulation of speech in public places, by picket¬ 
ing. and by legislation prohibiting advocacy of crime have been 
resolved by scrutiny of many factors besides the imminence and 
gravity of the evil threatened. The matter has been well summarized 
by a reflective student of the Court's work. "The truth is that the 
dcar-and present danger test is an oversimplified judgment unless it 
takes account also of a number of other factors: the relative serious¬ 
ness of the danger in comparison with the value of the occasion for 
speech or political activity; the availability of more moderate con¬ 
trols than those which the state has imposed: and perhaps the specific 
intent with which the speech or activity is launched. No matter how 
rapidly we utter the phrase 'clear and present danger,' or how closely 
we hyphenate the words, they are not a substitute for the weighing 
of values. They tend to convey a delusion of certitude when what is 
most certain is the complexity of the strands in the web of freedom 
which the judge must disentangle.'' Freund, On Understanding the 
Supreme Court 27-28. 

Third .—Not every type of speech occupies the same position on 
the scale of values. ... It is pertinent to the decision before us to 
consider where on the scale of values we have in the past placed the 
type of speech now claiming constitutional immunity. 

The defendants have been convicted of conspiring to organize a 
party of persons who advocate the overthrow of the Government by 
force and violence. The jury has found that the object of the con¬ 
spiracy is advocacy as “a rule or principle of political action," "by 
language reasonably and ordinarily calculated to incite persons to 
such action,” and with the intent to cause the overthrow "as speedily 
as circumstances would permit." 

On any scale of values which we have hitherto recognized, speech 
of this sort ranks low. 

• • • • • 

[Like Justice Jackson. Justice Frankfurter would uphold the con- 
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viction while at the same time avowing his belief that the ultimate 
preservation of democratic government is to be found not in judicial 
vindications but in 'a persistent, positive translation of the liberating 
faith into the feelings and thoughts and actions of men and women."] 
Mr. justice Black, dissenting. 

. . . The opinions for affirmance show that the chief reason for 
jettisoning the rule [of clear and present danger] is the expressed 
fear that advocacy of Communist doctrine endangers the safety of 
the Republic. Undoubtedly, a governmental policy of unfettered 
communication of ideas does entail dangers. To the Founders of this 
Nation, however, the benefits derived from free expression were 

worth the risk. ... . 

So long as this Court exercises the power of judicial review of 
legislation, I cannot agree that the First Amendment permits us to 
sustain laws suppressing freedom of speech and press on the basis of 
Congress - or our own notions of mere reasonableness." Such a doc¬ 
trine waters down the First Amendment so that it amounts to little 
more than an admonition to Congress. The Amendment as so con¬ 
strued is not likely to protect any but those "safe" and orthodox views 
which rarely need its protection. . . . 

Mr. Justice Douci.as. dissenting. 

Free speech has occupied an exalted position because of the high 
service it has given our society. Its protection is essential to the very 
existence of democracy. The airing of ideas releases pressures which 
otherwise might become destructive. When ideas compete in the 
market for acceptance, full and free discussion exposes the false and 
they gain few adherents. Full and free discussion even of ideas we 
hate encourages the testing of our own prejudices and preconcep 
tions. Full and free discussion keeps a society from becoming stag 
nant and unprepared for the stresses and strains that work to tear all 
civilizations apart. 

Full and free discussion has indeed been the first article of our 
faith. Wc have founded our political system on it. It has been the 
safeguard of every religious, political, philosophical, economic, and 
racial group amongst us. . . . This has been the one single outstand¬ 
ing tenet that has made our institutions the symbol of freedom and 
equality. We have deemed it more costly to liberty to suppress a 
despised minority than to let them vent their spleen. Wc have above 
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all else feared the political censor. We have wanted a land where our 
people can be exposed to all the diverse creeds and cultures of the 
world. 

There conics a time when even speech loses its constitutional im¬ 
munity. Speech innocuous one year may at another time fan such 
destructive flames (hat it must be halted in the interests of the safety 
of the Republic. That is the meaning of the clear and present danger 
test. When conditions are so critical that there will be no time to 
avoid the evil that the speech threatens, it is time to call a halt. 
Otherwise, free speech which is the strength of the Nation will be 
the cause of its destruction. 

Yet free speech is the rule, not the exception. The restraint to be 
constitutional must be based on more than fear, on more than pas¬ 
sionate opposition against the speech, on more than a revolted dislike 
for its content. There must be some immediate injury to society that 
is likely if speech is allowed. . . . 

. . . This record . . . contains no evidence whatsoever showing that 
the acts charged, viz., the teaching of the Soviet theory of revolution 
with the hope that it will be realized, have created any clear and 
present danger to the Nation. The Court, however, rules to the con¬ 
trary. It says. “The formation by petitioners of such a highly organ¬ 
ized conspiracy, with rigidly disciplined members subject to call 
when the leaders, these petitioners, felt that the time had come for 
action, coupled with the inflammatory nature of world conditions, 
similar uprisings in other countries, and the touch-and-go nature of 
our relations with countries with whom petitioners were in the very 
least ideologically attuned, convince us that their convictions were 
justified on this score.” 

That ruling is in my view not responsive to the issue in the case. 
We might as well say that the speech of petitioners is outlawed be¬ 
cause the Soviet Union and her Red Army are a threat to world 


peace. 

... If we are to take judicial notice of the threat of Communism 
within this nation, it should not be difficult to conclude that as a 
political party they are of little consequence. Communists in this 
country have never made a respectable showing in any election. I 
would doubt that there is a village, let alone a city or county or state 
which the Communists could carry. . . . Communism has been so 
thoroughly exposed in this country that it has been crippled as a 
political force. ... In days of trouble and confusion when bread 
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lines were long, when the unemployed walked the streets, when 
people were starving, the advocates of a short-cut by revolution might 
have a chance to gain adherents. But today there are no such con¬ 
ditions. The country is not in despair: the people know Soviet Com¬ 
munism: the doctrine of Soviet revolution is exposed in all its ugli¬ 
ness and the American people want none of it. 

How it can be said that there is a clear and present danger that this 
advocacy will succeed is. therefore, a mystery. ... On this record no 
one can say that the petitioners and their converts are in such a 
strategic position as to have even the slightest chance of achieving 
their aims. 

The First Amendment provides that “Congress shall make no law 
. . . abridging the freedom of speech.*' The Constitution provides 
no exception. This does not mean, however, that the Nation need 
hold its hand until it is in such weakened condition that there is no 
time to protect itself from incitement to revolution. Seditious con¬ 
duct can always be punished. But the command of the First Amend¬ 
ment is so clear that we should not allow Congress to call a halt to 
free speech except in the extreme case of peril from the speech itself. 
The First Amendment makes confidence in the common sense of 
our people and in their maturity of judgment the great postulate of 
our democracy. Its philosophy is that violence is rarely, if ever, 
stopped by denying civil liberties to those advocating resort to force. 
The First Amendment reflects the philosophy of Jefferson “that it is 
time enough for the rightful purposes of civil government for its 
officers to interfere when principles break out into overt acts against 
peace and good order.” The political censor has no place in our 
public debates. Unless and until extreme and necessitous circum¬ 
stances are shown our aim should be to keep speech unfettered and 
to allow the processes of law to be invoked only when the provoca¬ 
teurs among us move from speech to action. 

Vishinsky wrote in 1948 in The Law of the Soviet State, “In our 
state, naturally there can be no place for freedom of speech, press, 
and so on for the foes of socialism.” 

Our concern should be that we accept no such standard for the 
United States. Our faith should be that our people will never give 
support to these advocates of revolution, so long as we remain loyal 
to the purposes for which our Nation was founded. 



CHAPTER XII 



Liberty of Conscience in a Democracy 


1. RELIGIOUS LIBERTY AND PUBLIC POLICY 

THE PURITAN BACKGROUND OF THE 
FIRST AMENDMENT 1 
By William Haller 

The crucial clause in the first provision of the American Bill of 
Rights as it appears in the First Amendment to the Constitution was, 
of course, that "Congress shall make no law respecting an establish¬ 
ment of religion, or prohibiting the free exercise thereof." This con¬ 
firmed existing conditions by making religious liberty the law of the 
union, and from this, freedom of speech, freedom of the press, the 
rights of assembly and petition naturally followed. 

It is important to note that the principle involved in this legaliz¬ 
ing of the unprecedented situation which existed in the thirteen 
states appears not to have been questioned at the time or even dis¬ 
cussed at any length. The Constitution in its primary form failed to 
affirm toleration not because its authors doubted the principle in¬ 
volved but because they took it for granted. The idea seems not to 
have occurred to them that one of the functions of the government 
of the United States might be to establish a church of the United 
States. As soon, however, as they saw that the affirmation of religious 
liberty was expedient for winning reluctant states to the union, they 
promptly affirmed it by amendment. Their object was union, and 
they found themselves in a situation where no union was possible 

1 Reprinted from Conyers Read, editor. The Constitution Reconsidered. Copyright 
1938 by Columbia University Press. 
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which did not explicitly authorize the prevalent differences in re¬ 
ligious faith and worship and hence in all thought and expression. 
Not to establish a church was not enough. The federal government 
must definitely establish toleration, must affirm by law the equal 
rights of citizens, denominations and states in respect to religion and 
must guarantee that each should be protected against all the others 
in the exercise of those rights. Toleration, thus established, did not 
spring from religious indifference. It sprang from political wisdom 
correctly recognizing and allowing for the prime religious convic¬ 
tion common to Americans and bred in them by the very nature of 
their religious experience. That conviction was that every citizen 
must be expected even on so momentous a concern as religion to 
have opinions and beliefs which might or might not be right, but 
which it was right for him to express and important for others to hear. 

There is little I can say concerning the circumstances that directly 
led to the adoption of this provision in the Bill of Rights. There is 
also little that I could add to what has been written on the historic 
development of the doctrine of toleration. 1 shall venture, rather, to 
offer some general suggestions concerning the causes for the condi¬ 
tion of religious life in America which made toleration seem so 
natural a necessity to union. This condition, extraordinary at the 
time and of the utmost significance for the future of American civili¬ 
zation. arose from two intimately related causes in English life which 
came to their fullest fruition in America, namely the disruption of 
the historic church and the rise of Puritanism. 

Religion, formerly the chief bond of union among the people of 
Europe, became in the England of the sixteenth century a principal 
occasion for disunion. Religion henceforth reflected not so much the 
common brotherhood of Englishmen with all Christians as their divi¬ 
sion upon various lines as Englishmen. The attempt to reform the 
English church which culminated in the great revolution of the 
seventeenth century achieved not the reform but the disruption of 
the church. The people flew apart into a host of communions, each 
professing to hold the one true faith; each excluding, even when not 
seeking to persecute, adherents of others; each struggling for existence 
if not for complete domination; and each torn by dissension within. 
Elizabeth supported the church and repressed its enemies, but only 
enough to maintain her own authority, not enough to restore the old 
order or forefend the anarchy to come. Every effort of her immediate 
successors to do more than she had done to reunite the people under 
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the church served only to promote civil as well as religious disorder 
and to bring ruin on the state. Civil order was reestablished only when 
in 1689 the state in effect abandoned responsibility for restoring 
religion to its former place and function in society. The government 
did not wholly abandon the church, but it acknowledged no responsi¬ 
bility greater than that of maintaining its own authority over all 
forms of religion. This it accomplished by compelling all to be not 
at one but at peace, proceeding only against such as could plausibly 
be argued to be hostile to the political regime. Thus a measure of 
toleration was achieved in England by compromise, and toleration 
fostered national union while permitting religious disunion to crys¬ 
tallize quietly into the familiar pattern of our own times. 

The adoption of the First Amendment signified the recognition 
in this country of a similar need in a situation brought on by the same 
causes, operating, however, on a simpler and broader scene and scale. 
From the point of view of... the development of religious life, the 
settlement of North America by the English was an incident to the 
disruption of the historic English church, an incident rendered mo¬ 
mentous by the nature and extent of the country. An enormous area 
was ready to be peopled by the religious minorities which sprang 
forward to remove themselves one after another into the wilderness. 
In England the diaspora of the church remained confined within 
definite social and physical limits. In America, they found a continent 
to deploy upon. Up to a point, the new society, or rather each par¬ 
ticle into which the old society divided, reduplicated in little the 
religious pattern of the old, but with a difference of increasing signifi¬ 
cance. In each of the new communities, that is, some particular reli¬ 
gious denomination was dominant. It had been there from the first 
settlement, which soon became in popular consciousness the year one, 
the apostolic age, of whatever the local faith might be. There was. 
however, no church common to all the new settlements, and the very 
idea of the church catholic, which never completely disappeared m 
England, became attenuated in America to nothing or practically 
nothing. In the typical American community, the local church, so 
often and so significantly called the first church, the denomination 
comprising the first families and the best people, might be Anglican 
in Virginia, but in Plymouth it was Separatist, in Massachusetts Bay 
Independent, in Pennsylvania Quaker, in Maryland even Roman 
Catholic, all enjoying in the country at large a quite unprecedente 
parity of prestige. Thus. Fr-cd from traditional checks, the religiou 
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divisions of the English people were leveled, yet at the same time 
perpetuated and fostered, by dispersion in this country. Even though 
old jealousies might survive here and there, Anglican Virginia could 
make good no claim to precedence over Puritan Massachusetts, and 
Pennsylvania, though Quaker, and Maryland, though Catholic, were 
under no compulsion to yield to either. Religion was from the start, 
and has continued in a measure to be, a local affair, representing 
differences and even conflicts between sectional cultures and inter¬ 
ests, but not social or political inequalities. 

The typical American community from the beginning also re¬ 
flected the English pattern of inner division and dissent, again modi¬ 
fied by the new conditions. The first church, the dominant com¬ 
munion. never comprised, never pretended to comprise, the whole 
society. Not all the passengers on the "Mayflower” itself were saints, 
and Governor Bradford in his chronicle had to begin early to record 
the strivings of the regenerate with the unregenerate at Plymouth. 
The members of the first church might deny political rights to the 
ungodly, might hope to convert them, might drive them out or perse¬ 
cute them, but they always had them on their hands. T here was, of 
course, a good practical reason why this had to be. I here was no way 
really to keep the ungodly out. and besides their presence was needed 
even in the godliest Utopia to help people the wilderness. Added to 
that was the fact that it was of the nature of American religious life 
to breed heterodoxy and disagreement within itself. Added too was 
the fact that the wilderness offered such a field for the flourishing of 
dissenters and minorities as had never been before. Someone once 
asked Hugh Peters what they did with such people in New England. 
He replied that they put them over the river. The ungodly, that is. 
had always the frontier whither they might, to be sure, be pursued 
by the wrath of the godly or where they might be killed by the In¬ 
dians, but where too they might set up new communities, prosper, 
perhaps trouble those they left behind and certainly engender fresh 
dissent among themselves and new exoduses to new lands of promise. 
Thus each new Jerusalem was always apt to be beset by a Jerusalem 
still newer. Like Massachusetts, every American community tended 
to raise up a Rhode Island, a Utah, on its borders, until the saints 
of the latter days spread to every corner of the continent. 

The result of all this has been that American society from its in¬ 
ception was one in which there were churches, in a few instances for 
a short time churches established by local law, but never at any time 
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in the historic sense the church. Every American religious com¬ 
munion has always had to maintain itself in the midst of competition, 
hostility, suspicion and indifference. Some when able to do so have 
resorted to persecution, some from conviction or weakness have not, 
but it must have been obvious early in our history that the forcible 
or legal imposition of any one church throughout the country could 
be accomplished, if at all, only at the expense of the others. What 
each had most to hope for, therefore, when it came time to form a 
political union, was the perpetuation of the anarchy to which each 
owed its present existence. Thanks to the disruption of the English 
church, thanks to the spacious hospitality of the unpeopled wilder¬ 
ness, religious freedom prevailed even before toleration was acknowl¬ 
edged as a sacred principle to be written into positive law. That it 
was written into the Bill of Rights gave evidence how completely the 
authors of that document were aware of the conditions and forces 
of American life. 


MORMONS AND ■•WITNESSES" 

The first major conflict between the principles of religious liberty 
and legislative notions of public policy involved the polygamous 
practices of the Mormon Church as originally established. The lead¬ 
ing case on the subject was decided in 1878, Reynolds v. United States, 
98 U.S. 145. Here a member of the Mormon Church, who had con¬ 
tracted a polygamous marriage, was tried for violating an Act o 
Congress making polygamy criminal in the territories of the^Umtea 
States. The defense argued that, since polygamy was enjoined by tn 
teachings of the Mormon Church, the statute conflicted with tne 
First Amendment and was therefore void. The Supreme Court, tot - 
ever, declared that only interference with matters of consc ‘ e " cc ; 
dogma, or opinion was forbidden by the First Amendment, and ha 
the government was not denied authority to interfere when re'igio 
opinion resulted in overt acts detrimental to the peace and good_ order 
of society. This position was reiterated in 1890 in the decisi1 
Davis v. Lson, . 33 W 333 - Solving a federal statute> 
right to vote to persons engaging in polygamous prac 1 • 

cases, religious liberty appeared effectively confined w.Ain th l 

of community mores—until a small dissident sect, Jehovah 
nesses forced a re-examination of the entire question. 



LIBERTY OF CONSCIENCE IN A DEMOCRACY 535 

The point at which Jehovah's Witnesses find themselves in almost 
continuous conflict with temporal authority is their steadfast refusal 
to submit to any form of regulation in the exercise ol their "publish¬ 
ing” activities. They hold that they are commanded by the Scrip¬ 
tures to disseminate, "publish,” God's word by house-to-house dis¬ 
tribution as well as by street peddling of their interpretations of the 
Scriptures. The first case considered by the Supreme Court was Lovell 
v. Griffin , 303 U.S. 444 (1938). Mere a city ordinance requiring per¬ 
mission from the city manager as a condition precedent to the dis¬ 
tribution of any literature or pamphlets within the city was held 
unconstitutional because no standards were set up to guide the city 
manager s discretion and he was therefore in a position to exercise 
an unmitigated and unlimited censorship over the literature to be 
distributed. Such practice, the Court unanimously declared, violated 
the liberty guaranteed by the Fourteenth Amendment, which must 
be considered to embrace within it the principles of freedom of press 
and religion safeguarded against federal action by the First Amend¬ 
ment. The Court reached the same result in a New Jersey case where 
the police chief had discretionary authority to deny a license to can¬ 
vass if, in his judgment, the applicant was not of good character and 
free from fraud. Schneider v. Irvin I on, 308 US. 147 (1939). And in 
May, 1940, a Connecticut statute forbidding anyone to solicit for 
charitable and religious causes without previously satisfying the secre¬ 
tary of the public welfare council that the cause involved was a bona 
fide charitable or religious one, was similarly struck down. Cantwell 
v. Connecticut, 310 U S. 296 (1940). Increasingly, however, the issues 
began to narrow and the unanimity of the Court to be shaken. The 
Flag Salute Cases presented most dramatically the conflict between 
freedom of conscience and the interests of temporal authority. 

THE FIRST FLAG SALUTE DECISION 2 

There are several ways to heaven and men can be as strait about 
our freedom to choose a way as the Way itself. 

Jehovah's Witnesses had been pressing an issue up to the Court and 
the Court had been ignoring it. Three times in three succeeding years 
it had dismissed the question whether one of Jehovah's Witnesses 
could constitutionally be required, contrary to his religious con- 

2 From Charles P. Curtis. Jr., Lions Under The Throne. Boston: Houghton Mifflin 
Co., 19.17. pp. 300-321. Reproduced by permission of the author and the publishers. 
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victions, to salute the flag. The issue had portentous possibilities, like 
everything which is symbolic. Its significance suddenly struck the 
Court in the Gobitis case, in 19.10. 

Lillian Gobitis was thirteen and her brother Walter was twelve 
when the teacher at the public school which they attended told them 
that they must join with the other pupils in the salute to the flag with 
which school opened every morning. They were to say, “I pledge 
allegiance to my flag, and to the Republic for which it stands; one 
nation indivisible, with liberty and justice for all.” But they were 
Jehovah's Witnesses, and they had been brought up to believe this 
was nothing less than idolatry and a breach of the first two Command¬ 
ments. "Thou shalt have no other gods before me. Thou shalt not 
make unto thee any graven image.... Thou shalt not bow down 
thyself to them, nor serve them.” So Lillian and Walter refused to 
salute the Hag and their father agreed with them and told them not 
to do it. But he sent them back to school. It was a public school, and 
attendance was compulsory unless he provided them with a private 
education. He insisted they had a right to go without breaking the 
Decalogue. The school insisted they had to salute the flag if they went. 

"Some think it the Achilles' heel of democracy that, by its very 
nature, it cannot foster general agreement on ultimates, and perhaps 
must foster the contrary,” said a recent committee of Harvard profes¬ 
sors. Agreeing with them or not, we count on the school as the place 
where we teach our children their first steps in patriotism. At the 
same time, we keep religion out of our schools. Now patriotism and 
religion are made, more or less, out of the same stuff, and they are 
taught in more or less the same way. There is certain to be trouble 
when either encroaches on the preserves of the other. Here in the 
Gobitis case, that is just what happened. Whether it was patriotism 
which was the intruder on religion, or religion on patriotism, cannot 
help becoming arguable, one way or the other. However, there was 
the preliminary question, as there always is, who shall decide the 
argument? Is Lillian’s refusal to salute our flag a good enough reason 
to make her parents pay for her education? Put yourself on the schoo 
board, who consider it their duty to require the salute of all the 
pupils, all, not only those who volunteer or who are willing or w 10 
do not object. Put yourself into the position of the parent who co - 
siders his child damned if he salutes the flag, or anything else bu 
Jehovah, and who finds that he must pay for his fears and scrup 
with a private education. Make believe you are the child, told as 
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leaves home not to rise and pledge allegianc e to her c ountry and sent 
home by the teacher when she obeys; figure out her feelings, and the 
feelings of the other children. 

' Render unto Caesar the things that are Caesar's and unto God 
the things that arc God’s" was not in her Testament. Her God was 
Jehovah, and what Christ had said did not matter. The Constitution 
was now called on to decide between Caesar and Jehovah. Or was it 
between the Gobitis children and their fellow pupils? 

On June 3, 1910. Frankfurter wrote the opinion of the Court. 
Only Stone dissented. The Court declined to hold the regulation 
unconstitutional. 3 

"A grave responsibility." said Frankfurter, "confronts this Court 
whenever in course of litigation it must reconcile the conflicting 
claims of liberty and authority. But when the liberty invoked is lib¬ 
erty of conscience, and the authority is authority to safeguard the 
nation’s fellowship, judicial conscience is put to its severest test. Of 
such a nature is the present controversy." lie stated the facts, and 
said, "We must decide whether the requirement of participation in 
such a ceremony, exacted from a child who refuses upon sincere 
religious grounds, infringes without due process of law the liberty 
guaranteed by the Fourteenth Amendment." The Fourteenth, 
mark you. 

Frankfurter went on to ask, "When docs the constitutional guar¬ 
antee compel exemption from doing what society thinks necessary for 
the promotion of some great common end, or from a penalty for 
conduct which appears dangerous to the general good? To state the 
problem is to recall the truth that no single principle can answer 
all of life's complexities. The right to freedom of religious belief, how¬ 
ever dissident and however obnoxious to the cherished beliefs of 
others—even of a majority—is itself the denial of an absolute. But 
to affirm that the freedom to follow conscience has itself no limits in 
the life of a society would deny that very plurality of principles which, 
as a matter of history, underlies protection of religious toleration. 
Our present task then, as so often the case with courts, is to reconcile 
two rights in order to prevent either from destroying the other." 

But for Stone religious belief was an absolute, not the denial of 
one. There were limits, yes, even to religious freedom. There were 
things a man may be made to do, in spite of his most conscientious 
and profound religious scruples. He could be drafted, and made to 

8 Minersville School District v. Gobitis, jio U.S. 586. 
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light. So also. Stone agreed, there are things he could be forbidden 
to do. He could be prevented from disturbing the peace or from 
olfending public morals, though his conscience impelled him to do 
just that. But these were outward things. Bearing arms or disturbing 
the peace were conduct which the state either required or forbade 
lor their own sake, and their advantages could be weighted relatively 
to loss of scruple. But somewhere there was an absolute, and Stone 
found it in 'the higher commandments of God." The very terms of 
the Bill of Rights, he said, precluded any reconciliation there. 

Frankfurter and Stone, and later the others, all treated the issue 
as if it concerned the relation of the state to the religious freedom of 
one of the churches. If the salute to the flag offends the religious 
conscience of the Witnesses, the salute becomes, at least to them, a 
religious act which the state lias forced them to perform. It is a ritual 
which we regard as political, but which they regard as religious. Now, 
if the salute is not religious, there is nothing in the Constitution for¬ 
bidding it. If it is religious, then it constitutes the beginning —obsta 
l>rincil>iis —of the establishment of a state religion. And the First 
Amendment, though that was not what the Court was going to apply, 
forbids the establishment of a state religion quite as explicitly as it 
protects the free exercise of religion by any church or sect. 

This is the way the case struck a friend of mine, and he went on 
to say that in 1789 there was no danger of the temporal power itself 
becoming a religion. The fanatics then were men preoccupied with 
their own plans for eternal salvation and the danger was that one 
sect by gaining control of the state would try to compel the others to 
conform, and finally set itself up as the state church. That was the 
danger which the Constitution had in mind. But with the decay o 
interest in eternal salvation, when many or most churches became 
social groups, the religious nature of man turned to the deification o 
the state. Nationalism became a religion, and the nation b J cam 
church. The salute to the flag became an obeisance, so the Witnesses 
thought, to a new deity, the very image of that new deity^Thus he 
statute was not so much an interference with religious fr«domasthe 
incipient advance of nationalism to become itself an establishme 


Lincoln asked. "Must a government of necessity be too str °J 
the liberties of its people, or too weak to maintain us own ex.stenc 
Here it is the second alternative. These liberties depend upon S°^ er 
ment quite as truly as they are endangered by a strong gov 



LIBERTY OF CONSCIENCE IN A DEMOCRACY 5 SO 

Without government there can be no liberties quite as truly as there 
are none when the government is too strong... . Here in the (lag 
salute case, where Frankfurter quotes this from Lincoln, we have 
concrete examples of the dilemma. Where would religious liberty be 
if there was no government strong enough to calm the religious 
rapacity of the majority? Only an anarchist would hesitate over the 
answer. Where would freedom of speech rest its head, were there no 
courts to protect it? The Court is weighing the sanctity of the right 
against the efficacy of the government that protects any right at all. 
The Court is engaged in a nice calculus of maximum values of loy¬ 
alty to the state and an opportunity for devotion to God- 

To return to Frankfurter s opinion. ‘ The precise issue, then, for 
us to decide is whether the legislatures of the various states and the 
authorities in a thousand counties and school districts of this country 
are barred from determining the appropriateness of various means 
to evoke that unifying sentiment without which there can ultimately 
be no liberties, civil or religious. The influences which help toward 
a common feeling for the common country are manifold. Some may 
seem harsh and others no doubt arc foolish. Surely, however, the end 
is legitimate. And the effective means for its attainment are still so 
uncertain and so unauthcnticated by science as to preclude us from 
putting the widely prevalent belief in flag-saluting beyond the pale 
of legislative power. It mocks reason and denies our whole history 
to find in the allowance of a requirement to salute our flag on fitting 
occasions the seeds of sanction for obeisance to a leader. 

"Even were we convinced of the folly of such a measure, such 
belief would be no proof of its unconstitutionality. For ourselves, we 
might be tempted to say that the deepest patriotism is best engen¬ 
dered by giving unfettered scope to the most crotchety beliefs. Per¬ 
haps it is best, even from the standpoint of those interests which 
ordinances like the present one under review seek to promote, to 
give to the least popular sect leave from conformities like those here 
in issue. But the courtroom is not the arena for debating issues of 
educational policy. It is not our province to choose among competing 
considerations in the subtle process of securing loyalty to the tradi¬ 
tional ideals of democracy, while respecting at the same time indi¬ 
vidual idiosyncrasies among a people so diversified in racial origins 
and religious allegiances. So to hold would in effect make us the 
school board for the country. That authority has not been given to 
this Court, nor should we assume it. 
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"Except where the transgression of constitutional liberty is too 
plain for argument, personal freedom is best maintained so long as 
the remedial channels of the democratic process remain open and 
unobstructed—when it is ingrained in a people's habits and not 
enforced against popular policy by the coercion of adjudicated law.' 

And he concluded. "Judicial review, itself a limitation on popular 
government, is a fundamental part of our constitutional system. But 
to the legislature no less than to courts is committed the guardianship 
of deeply cherished liberties. Where all the effective means of induc¬ 
ing political changes are lelt free from interlerence, education in the 
abandonment of foolish legislation is itself a training in liberty. To 
light out the wise use of legislative authority in the forum of public 
opinion and before legislative assemblies rather than to transfer such 
a contest to the judicial arena, serves to vindicate the self-confidence 
of a free people." 

REDEMPTION OF RELIGIOUS FREEDOM: Gobilis to Burnette 

Learned and lay commentators alike were quick to register their 
disapproval of the Gobilis decision. The suggestion was voiced that 
the Court had fallen victim to the sudden crisis hysteria which re¬ 
sulted from the German "blitz" into the Low Countries and France. 
See Benjamin F. Wright. The Growth 0/ American Constitutional 
Law, pp. 230-231, and. for an attempt to correlate the trends graphi¬ 
cally. Francis H. Heller, "A Turning Point for Religious Liberty, 
29 Virginia Law Review 440, 448 (194.3)- 

While the virtual unanimity of press and profession decried the 
decision, legislatures and city councils at once availed themselves of 
the High Court s sanction to enact widespread repressive measures 
against Jehovah's Witnesses. Informed opinion may have branded 
such measures as "foolish legislation" but the fruits of the "mining 
in liberty" failed to materialize. It has been suggested that this dis¬ 
crepancy—and hence the shortcoming of the Frankfurter formula 
may be attributed to the fact that the urban areas furnish much 01 
the impulses of toleration while Witness activity as well as ammosit) 
against them centers mostly in small towns and rural areas. 1 hese 
however, are the geographic subdivisions which almost everywhere 

control the state legislature. Heller, op. cit., pp. 453 - 454 - 

However, the Court itself soon began to show signs of dissat.sta 
tion with the Gobilis rule. Less than a year later, Murphy, Blac , 
Douglas availed themselves of the opportunity offered by a case 
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volving the constitutionality of a city ordinance imposing a small tax 
on book peddlers as applied to Jehovah's Witnesses to withdraw 
their support of the majority opinion of the Gobilis case. “Since we 
joined in the opinion in the Gobitis case." they declared in a brief, 
separate dissent to Jones v. Opelika, 316 U.S. 584, at 623-624, “we 
think this is an appropriate occasion to state that we now believe that 
it was also wrongly decided. Certainly our democratic form of govern¬ 
ment. functioning under the historic hill of Rights, has a high re¬ 
sponsibility to accommodate itself to the religious views of minorities, 
however unpopular and unorthodox these views may be. The First 
Amendment does not put the right freely to exercise religion in a 
subordinate position. We fear, however, that the opinions in these 
and in the Gobitis case do exactly that.*' 

Then the appointment of Mr. Justice Rutledge converted the 
former minority into the Court's majority. Sharply dividing in each 
instance, the Court proceeded to broaden further the immunity of 
the Witnesses from the operation of regulatory municipal ordinances. 
In Murdock v. Pennsylvania, 319 U.S. 105 (1943), a majority of five 
invalidated the application to Jehovah's Witnesses of a city ordinance 
requiring licenses for door-to-door sales. Justice Douglas accepted the 
Witnesses’ contention that their distribution of literature was a re¬ 
ligious, not a commercial, venture and likened the license fee to an as¬ 
sessment on a preacher for the privilege of delivering a sermon. “The 
mere fact that the religious literature is sold’ by itinerant preachers 
rather than 'donated' does not transform evangelism into a commer¬ 
cial enterprise. If it did, then the passing of the collection plate in 
church would make the church service a commercial project. . .. The 
fact that the ordinance is 'non-discriminatory' is immaterial. The 
protection afforded by the First Amendment is not so restricted. A 
license tax certainly does not acquire constitutional validity because 
it classifies the privileges protected by the First Amendment along 
with the wares and merchandise of hucksters and peddlers and treats 
them all alike. Such equality in treatment does not save the ordinance, 
freedom of press, freedom of speech, freedom of religion are in a 
preferred position." 

In a case decided the same day, Martin v. Struthers, 319 U.S. 141, 
the Court, again dividing 5-4, announced that a municipal ordinance 
directed against the ringing of door bells, etc., in residential areas of 
the city could not constitutionally be applied against Jehovah’s 
Witnesses engaged in the distribution of religious material. Said 
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justice Black: “While door to door distributors of literature may be 
either a nuisance or a blind for criminal activities, they may also be 
useful members of society engaged in the dissemination of ideas in 
accordance with the best traditions of free discussion... . Freedom 
to distribute information to every citizen wherever he desires to re¬ 
ceive it is so clearly vital to the preservation of a free society that, 
putting aside reasonable police and health regulations of time and 
manner of distribution, it must be fully preserved. The dangers of 
distribution can so easily be controlled by traditional legal methods, 
leaving to each householder the full right to decide whether he will 
receive strangers as visitors, that stringent prohibition can serve no 
purpose but that forbidden by the Constitution, the naked restric¬ 
tion of the dissemination of ideas." 

Justice Frankfurter disagreed. "The habits and security of life in 
sparsely settled rural communities, or even in those few cities which 
a hundred and fifty years ago had a population of a few thousands 
cannot be made the basis of judgment for determining the area ot 
allowable self-protection by present-day industrial communities. 
The lack of privacy and the hazards to peace of mind and body cause 
by people living not in individual houses but crowded together in 
large human beehives, as they so widely do, are facts of modern tv- 
ing which cannot be ignored." And again he urged that the Cour 
should not, "however unwillingly, slip into the judgment seat ot 

legislatures." . . . • 

justice Tackson saved his objections for a concurring opinion m 

Douelas v. Jeannette, a companion case to the Murdock case, a so 
decided on May 3. -943 ( 3-9 U S- - 57 ) • And it is only in h-s optmon 
that the reverse of the medal is fully presented. Here then Jehovah 
Witnesses appear not as a pious and persecuted band of evangelists 
but as an aggressive, highly organized group, co-ordinated irom a n 
tional headquarters which annually distributes over etght md on 
items of polemic literature, and which enters "target commumt.es 
in well-planned drives, inevitably eschewing to co-operate w 
local authorities in even their most reasonable demands an P 
parently observing the policy of returning in greater streog h to am 
community where their activities have encountered res.stan 
"Where," asks Justice Jackson, "[do] the W.tnesses r.ght^ end a^ 
others begin Civil government cannot let , a "J S™Jf them 

rough-shod over others simply because their c °™ Cie hire , 15 
to do so. . . . We have held [in Chaplinsky v. New Hampshtre, 3 
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U.S. 568 (1942)] that a Jehovah’s Witness may not call a public ol- 
ficer a god damned racketeer' and a damned Fasc ist.' because that 
is to use 'fighting words.’ and such arc not privileged. How then can 
the Court today hold it a high constitutional privilege' to go to 
homes, including those of devout Roman Catholics on Palm Sunday 
morning, and thrust upon them literature calling their church a 
'whore' and their faith a racket ?" 

A few weeks later, however, it was Justice Jackson who spoke for 
the majority in reversing the Gobitis case. 

WEST VIRGINIA BOARD OF EDUCATION v. BARNETTE 

319 U.S. 624 (1913) 

Mr. Justice Jackson delivered the opinion of the Court. 

Following the decision by this Court on June 3. 1940, in Miners - 
ville School District v. Gobitis, 310 U.S. 586,... the West Virginia 
legislature amended its statutes to require all schools therein to con¬ 
duct courses in instruction in history, civics, and in the Constitu¬ 
tions of the United States and of the State "for the purpose of teach¬ 
ing, fostering and perpetuating the ideals, principles and spirit of 
Americanism, and increasing the knowledge of the organization and 
machinery of the government." ... 

The Board of Education on January 9, 1942, adopted a resolution 
containing recitals taken largely from the Court’s Gobitis opinion 
and ordering that the salute to the flag become "a regular part of 
the program of activities in the public schools.” that all teachers and 
pupils "shall be required to participate in the salute honoring the 
Nation represented by the Flag; provided, however, that refusal to 
salute the Flag be regarded as an Act of insubordination, and shall 
be dealt with accordingly." 

The resolution originally required the "commonly accepted salute 
to the Flag" which it defined. Objections to the salute as "being too 
much like Hitler's" were raised by the Parent and Teachers Associa¬ 
tion, the Boy and Girl Scouts, the Red Cross, and the Federation of 
Women's Clubs. Some modification appears to have been made in 
deference to these objections, but no concession was made to Jeho¬ 
vah's Witnesses. What is now required is the "stiff-arm" salute, the 
saluter to keep the right hand raised with palm turned up while the 
following is repeated: "I pledge allegiance to the Flag of the United 
States of America and to the Republic for which it stands; one Na¬ 
tion, indivisible, with liberty and justice for all.” 
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Failure to conform is "insubordination" dealt with by expulsion. 
Readmission is denied by statute until compliance. Meanwhile the 
expelled child is “unlawfully absent" and may be proceeded against 
as a delinquent. His parents or guardians are liable to prosecution, 
and if convicted are subject to fine not exceeding $50 and jail term 
not exceeding thirty days. 

Appellees, citizens of the United States and of West Virginia, 
brought suit in the United States District Court for themselves and 
others similarly situated asking its injunction to restrain enforce¬ 
ment of these laws and regulations against Jehovah's Witnesses. The 
Witnesses are an unincorporated body teaching that the obligation 
imposed by law of God is superior to that of laws enacted by tempo¬ 
ral government. Their religious beliefs include a literal version of 
Exodus, Chapter 20. verses 4 and 5. which says: "Thou shall not 
make unto thee any graven image, or any likeness of anything that 
is in heaven above, or that is in the earth beneath, or that is in the 
water under the earth; thou shall not bow down thyself to them, nor 
serve them.” They consider that the Flag is an "image" within this 
command. For this reason they refuse to salute it. 

Children of this faith have been expelled from school and are 
threatened with exclusion for no other cause. Officials threaten to 
send them to reformatories maintained for criminally inclined juve¬ 
niles. Parents of such children have been prosecuted and are threat¬ 


ened with prosecutions for causing delinquency- 

This case calls upon us to reconsider a precedent decision, as t e 
Court throughout its history often has been required to do. before 
turning to the Gobitis case, however, it is desirable to notice certai 
characteristics by which this controversy is distinguished. 

The freedom asserted by these appellees does not bring them 1 
collision with rights asserted by any other individual.. . - Nor ls 
any question in this case that their behavior is peaceable and.order y. 
The sole conflict is between authority and rights ofthe individual 
The State asserts power to condition access to public e uca 1 
making a prescribed sign and profession and at thesamet 
coerce attendance by punishing both parent and c 1. 
stand on a right of self-determination in matters that touc 

dividual opinion and personal attitude. Gobitis 

As the present Chief Justice [Stone] said ,n dissent in he^ 

case, the State may "require teaching by instructionand 
in our history and in the structure and organization g 
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merit, including the guaranties of civil liberty, which tend to inspire 
patriotism and love of country.” ... Here, however, we arc dealing 
with a compulsion of students to declare a belief. They are not merely 
made acquainted with the flag salute so that they may be informed 
as to what it is or even what it means. The issue here is whether this 
slow and easily neglected route to aroused loyalties constitutionally 
may be short-cut by substituting a compulsory salute and slogan. .. . 

There is no doubt that, in connection with the pledges, the flag 
salute is a form of utterance. Symbolism is a primitive but effective 
way of communicating ideas. The use of an emblem or flag to sym¬ 
bolize some system, idea, institution, or personality, is a short cut 
from mind to mind. Causes and nations, political parties, lodges and 
ecclesiastical groups seek to knit the loyalty of their followings to a 
flag or banner, a color or design. The State announces rank, func¬ 
tion, and authority through crowns and maces, uniforms and black 
robes; the church speaks through the Cross, the Crucifix, the altar 
and shrine, and clerical raiment. Symbols of State often convey polit¬ 
ical ideas just as religious symbols come to convey theological ones. 
Associated with many of these symbols are appropriate gestures of 
acceptance or respect: a salute, a bowed or bared head, a bended 
knee. A person gets from a symbol the meaning he puts into it, and 
what is one man’s comfort and inspiration is another’s jest and scorn. 

Over a decade ago Chief Justice Hughes led this Court in holding 
that the display of a red flag as a symbol of opposition by peaceful 
and legal means to organized government was protected by the free 
speech guaranties of the Constitution. Slrotnbtrg v. California, 283 
U.S. 359. Here it is the State that employs a flag as a symbol of adher¬ 
ence to government as presently organized. It requires the individual 
to communicate by word and sign his acceptance of the political 
ideas it thus bespeaks. Objection to this form of communication 
when coerced is an old one, well known to the framers of the Bill 
of Rights. 

It is also to be noted that the compulsory flag salute and pledge 
requires affirmation of a belief and an attitude of mind. It is not 
clear whether the regulation contemplates that pupils forego any 
contrary convictions of their own and become unwilling converts 
to the prescribed ceremony or whether it will be acceptable if they 
simulate assent by words without belief and by a gesture barren of 
meaning. It is now a commonplace that censorship or suppression 
of expression of opinion is tolerated by our Constitution only when 
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the expression presents a clear and present danger of action of a 
kind the State is empowered to prevent and punish. It would seem 
that involuntary affirmation could be commanded only on even more 
immediate and urgent grounds than silence. But here the power of 
compulsion is invoked without any allegation that remaining pas¬ 
sive during a flag salute ritual creates a clear and present danger that 
would justify an effort even to muffle expression. To sustain die 
compulsory flag salute we are required to say that a Bill of Rights 
which guards the individual’s right to speak his own mind, left it open 
to public authorities to compel him to utter what is not in his mind. 

Whether the First Amendment to the Constitution will permit 
officials to order observance of ritual of this nature does not depend 
upon whether as a voluntary exercise we would think it to be good, 
bad or merely innocuous. Any credo of nationalism is likely to in¬ 
clude what some disapprove or to omit what others think essential, 
and to give off different overtones as it takes on different accents or 
interpretations. If official power exists to coerce acceptance of any 
patriotic creed, what it shall contain cannot be decided by courts, 
but must be largely discretionary with the ordaining authority, whose 
power to prescribe would no doubt include power to amend. Hence 
validity of the asserted power to force an American citizen publicly 
to profess any statement of belief or to engage in any ceremony o 
assent to one, presents questions of power that must be considere 
independently of any idea we may have as to the utility of the cere¬ 
mony in question. 

Nor does the issue as we see it turn on one’s possession of par¬ 
ticular religious views or the sincerity with which they are held. 
While religion supplies appellees’ motive for enduring the dis¬ 
comforts of making the issue in this case, many citizens who do not 
share these religious views hold such a compulsory rite to infringe 
constitutional liberty of the individual. It is not necessary to inquire 
whether non-conformist beliefs will exempt from the duty to salu 
unless we first find power to make the salute a legal duty. 

The Gobitis decision, however, assumed, as did the argumen 
that case and in this, that power exists in the State to impose the ag 
salute discipline upon school children in general. The Court on Y 
examined and rejected a claim based on religious beliefs of i 
munity from an unquestioned general rule. The question w 
underlies the flag salute controversy is whether such a ce * emo *V 
touching matters of opinion and political attitude may e imp 
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upon the individual by official authority under powers committed 
to any political organization under our Constitution. YVe examine 
rather than assume existence of this power and, against this broader 
definition of issues in this case, reexamine specific grounds assigned 
for the Gobitis decision. 

It was said that the flag salute controversy confronted the Court 
with "the problem which Lincoln cast in memorable dilemma: 
‘Must a government of necessity be too strong for the liberties of its 
people, or too weak to maintain its own existence?’ and that the 
answer must be in favor of strength. Minersvillc School District v. 
Gobitis. 

We think these issues may be examined free of pressure or re¬ 
straint growing out of such considerations. 

It may be doubted whether Mr. Lincoln would have thought that 
the strength of government to maintain itself would be impressively 
vindicated by our confirming power of the State to expel a handful 
of children from school. Such oversimplification, so handy in politi¬ 
cal debate, often lacks the precision necessary to postulates of judicial 
reasoning. If validly applied to this problem, the utterance cited 
would resolve every issue of power in favor of those in authority and 
would require us to override every liberty thought to weaken or 
delay execution of their policies. 

1. Government of limited power need not be anemic government. 
Assurance that rights arc secure tends to diminish fear and jealousy 
of strong government, and by making us feel safe to live under it 
makes for its better support. Without promise of a limiting Bill of 
Rights it is doubtful if our Constitution could have mustered enough 
strength to enable its ratification. To enforce those rights today is 
not to choose weak government over strong government. It is only 
to adhere as a means of strength to individual freedom of mind in 
preference to officially disciplined uniformity for which history in¬ 
dicates a disappointing and disastrous end. 

The subject now before us exemplifies this principle. Free public 
education, if faithful to the ideal of secular instruction and political 
neutrality, will not be partisan or enemy of any class, creed, party, 
or faction. If it is to impose any ideological discipline, however, each 
party or denomination must seek to control, or failing that, to weaken 
the influence of the educational system. Observance of the limitations 
of the Constitution will not weaken government in the field appro¬ 
priate for its exercise. 
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2. It was also considered in the Gobitis case that functions of 
educational oflicers in States, counties and school districts were such 
that to interfere with their authority "would in effect make us the 
school board for the country.” 

The Fourteenth Amendment, as now applied to the States, pro¬ 
tects the citizen against the State itself and all of its creatures—Boards 
of Education not excepted. ... 

Such Boards are numerous and their territorial jurisdiction often 
small. But small and local authority may feel less sense of responsibil¬ 
ity to the Constitution, and agencies of publicity may be less vigilant 

in calling it to account._There are village tyrants as well as village 

Hampdens, but none who acts under color of law is beyond reach 
of the Constitution. 

3. The Gobitis opinion reasoned that this is a field "where courts 
possess no marked and certainly no controlling competence,” that 
it is committed to the legislatures as well as the courts to guard 
cherished liberties and that it is constitutionally appropriate to "fight 
out the wise use of legislative authority in the forum of public opin¬ 
ion and before legislative assemblies rather than to transfer such a 
contest to the judicial arena,” since all the "effective means of in¬ 
ducing political changes arc left free.” 

The very purpose of a Bill of Rights was to withdraw certain 
subjects from the vicissitudes of political controversy, to place them 
beyond the reach of majorities and officials and to establish them as 
legal principles to be applied by the courts. One's right to life, liberty, 
and property, to free speech, a free press, freedom of worship and 
assembly, and other fundamental rights may not be submitted to 
vote; they depend on the outcome of no elections. 

In weighing arguments of the parties it is important to distinguish 
between the due process clause of the Fourteenth Amendment as an 
instrument for transmitting the principles of the First Amendment 
and those cases in which it is applied for its own sake. The test of 
legislation which collides with the Fourteenth Amendment, because 
it also collides with the principles of the First, is much more definite 
than the test when only the Fourteenth is involved. Much of the 
vagueness of the due process clause disappears when the specific pro¬ 
hibitions of the First become its standard. The right of a State to 
regulate, for example, a public utility may well include, so far as the 
due process test is concerned, power to impose all of the restrictions 
which a legislature may have a "rational basis" for adopting. But 
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freedoms of speech and of press, of assembly, and of worship may not 
be infringed on such slender grounds. They arc susceptible of re¬ 
striction only to prevent grave and immediate danger to interests 
which the State may lawfully protect. It is important to note that 
while it is the Fourteenth Amendment which bears directly upon 
the State it is the more specific limiting principles of the l irst 
Amendment that finally govern this case. 

Nor does our duty to apply the Bill of Rights to assertions of of- 
ficial authority depend upon our possession of marked competence 
in the field where the invasion ol rights occurs. I rue. the task ol 
translating the majestic generalities of the Bill of Rights, conceived 
as part of the pattern of liberal government in the eighteenth cen¬ 
tury. into concrete restraints on officials dealing with the problems 
of the twentieth century, is one to disturb self-confidence.. .. But 
we act in these matters not by authority of our competence but by 
force of our commissions. We cannot, because of modest estimates 
of our competence in such specialties as public education, withhold 
the judgment that history authenticates as the function of this Court 
when liberty is infringed. 

4. Lastly, and this is the very heart of the Gobitis opinion, it 
reasons that “national unity is the basis of national security." that 
the authorities have "the right to select appropriate means for its 
attainment," and hence reaches the conclusion that such compulsory 

measures toward “national unity” are constitutional-Upon the 

verity of this assumption depends our answer in this case. 

National unity as an end which officials may foster by persuasion 
and example is not in question. The problem is whether under our 
Constitution compulsion as here employed is a permissible means 
for its achievement. 

Struggles to coerce uniformity of sentiment in support of some 
end thought essential to their time and country have been waged 
by many good as well as by evil men. Nationalism is a relatively 
recent phenomenon but at other times and places the ends have been 
racial or territorial security, support of a dynasty or regime, and par¬ 
ticular plans for saving souls. As first and moderate methods to at¬ 
tain unity have failed, those bent on its accomplishment must resort 
to an ever increasing severity_Those who begin coercive elimina¬ 

tion of dissent soon find themselves exterminating dissenters. Com¬ 
pulsory unification of opinion achieves only the unanimity of the 


graveyard. 
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It seems trite but necessary to say that the First Amendment to our 
Constitution was designed to avoid these ends by avoiding these be¬ 
ginnings. There is no mysticism in the American concept of the State 
or of the nature or origin of its authority. We set up government by 
consent of the governed, and the Bill of Rights denies those in power 
any legal opportunity to coerce that consent. Authority here is to 
be controlled by public opinion, not public opinion by authority. 

The case is made difficult not because the principles of its deci¬ 
sion are obscure but because the flag involved is our own. Neverthe¬ 
less, we apply the limitations of the Constitution with no fear that 
freedom to be intellectually and spiritually diverse or even contrary 
will disintegrate the social organization. To believe that patriotism 
will not flourish if patriotic ceremonies are voluntary and spontane¬ 
ous instead of a compulsory routine is to make an unflattering esti¬ 
mate of the appeal of our institutions to free minds. We can have 
intellectual individualism and the rich cultural diversities that we 
owe to exceptional minds only at the price of occasional eccentricity 
and abnormal attitudes. When they are so harmless to others or to 
the State as those we deal with here, the price is not too great. But 
freedom to differ is not limited to things that do not matter much. 
That would be a mere shadow of freedom. The test of its substance 
is the right to differ as to things that touch the heart of the exist¬ 
ing order. 

If there is any fixed star in our constitutional constellation, it is 
that no official, high or petty, can prescribe what shall be orthodox 
in politics, nationalism, religion, or other matters of opinion or force 
citizens to confess by word or act their faith therein. If there are any 
circumstances which permit an exception, they do not now occur 


to us. 


We think the action of the local authorities in compelling the 
flag salute and pledge transcends constitutional limitations on their 
power and invades the sphere of intellect and spirit which it is the 
purpose of the First Amendment to our Constitution to reserve from 


all official control. . . , ... 

The decision of this Court in Minersville School District v. Gob1t 
... [is] overruled, and the judgment enjoining enforcement of tie 
West Virginia Regulation is affirmed. 

[Justice Black, Douglas, and Murphy concurred.] 

Mr. Justice Frankfurter, dissenting. 
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One who belongs to the most vilified and persecuted minority in 
history is not likely to be insensible to the freedoms guaranteed by 
our Constitution. Were my purely personal attitude relevant 1 
should wholeheartedly associate myself with the general libertarian 
views in the Court’s opinion, representing as they do the thought 
and action of a lifetime. But as judges we are neither Jew nor Gentile, 
neither Catholic nor agnostic. We owe equal attachment to the Con¬ 
stitution and are equally bound by our judicial obligations whether 
we derive our citizenship from the earliest or the latest immigrants 
to these shores. As a member of this Court I am not justified in writ¬ 
ing my private notions of policy into the Constitution, no matter 
how deeply 1 may cherish them or how mischievous 1 may deem 
their disregard. The duty of a judge who must decide which of two 
claims before the Court shall prevail, that of a state to enact and en¬ 
force laws within its general competence or that of an individual to 
refuse obedience because of the demands of his conscience, is not 
that of the ordinary person. It can never be emphasized too much 
that one's own opinion about the wisdom or evil of a law should be 
excluded altogether when one is doing one's duty on the bench. The 
only opinion of our own even looking in that direction that is mate¬ 
rial is our opinion whether legislators could in reason have enacted 
such a law... . 

Not so long ago we were admonished that "the only check upon 
our own exercise of power is our own sense of self-restraint. I or the 
removal of unwise laws from the statute books appeal lies not to the 
courts but to the ballot and to the processes of democratic govern¬ 
ment." We have been told that generalities do not decide concrete 
cases. But the intensity with which a general principle is held may 
determine a particular issue, and whether we put first things first 
may decide a specific controversy. 

When Mr. Justice Holmes, speaking for the Court, wrote "it must 
be remembered that legislatures are ultimate guardians of the liber¬ 
ties and welfare of the people in quite as great a degree as the courts," 
he went to the very essence of our constitutional system and the 
democratic conception of our society. He did not mean that for only 
some phases of civil government this Court was not to supplant legis¬ 
latures and sit in judgment upon the right or wrong of a challenged 
measure. He was stating the comprehensive judicial duty and role 
of this Court in our constitutional scheme whenever legislation is 
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sought to be nullified on any ground, namely, that responsibility 
for legislation lies with legislatures, answerable as they are directly 
to the people, and this Court's only and very narrow function is to 
determine whether within the broad grant of authority vested in 
legislatures they have exercised a judgment for which reasonable 
justification can be offered. 

The reason why from the beginning even the narrow authority to 
nullify legislation has been viewed with a jealous eye is that it serves 
to prevent the full play of the democratic process. The fact that it 
may be an undemocratic aspect of our scheme of government does 
not call for its rejection or its disuse. Rut it is the best of reasons, as 
this Court has frequently recognized, for the greatest caution in 
its use. 

If the function of this Court is to be essentially no different from 
that of a legislature, if the considerations governing constitutional 
construction are to be substantially those that underlie legislation, 
then indeed judges should not have life tenure and they should be 
made directly responsible to the electorate. There have been many 
but unsuccessful proposals in the last sixty years to amend the Con¬ 
stitution to that end. 

Jefferson's opposition to judicial review has not been accepted by 
history, but it still serves as an admonition against confusion be¬ 
tween judicial and political functions. As a rule of judicial self-re¬ 
straint, it is still as valid as Lincoln's admonition. For those who pass 
laws not only are under duty to pass laws. They are also under duty 
to observe the Constitution. And even though legislation relates to 
civil liberties, our duty of deference to those who have the respon¬ 
sibility for making the laws is no less relevant or less exacting... • 

Of course, patriotism cannot be enforced by the flag salute. But 
neither can the liberal spirit be enforced by judicial invalidation of 
illiberal legislation. Our constant preoccupation with the constitu¬ 
tionality of legislation rather than with its wisdom tends to preoo^ 
cupation of the American mind with a false value. The tendency o 
focusing attention on constitutionality is to make constitutionality 
synonymous with wisdom, to regard a law as all right if it is constitu¬ 
tional. Such an attitude is a great enemy of liberalism. Particular y 
in legislation affecting freedom of thought and freedom o speec 
much which should offend a free-spirited society is constitution;* • 
Reliance for the most precious interests of civilization, t ere , 
must be found outside of their vindication in courts of law. On y 
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a persistent positive translation of the faith of a free society into the 
convictions and habits and actions of a community is the ultimate 
reliance against unabated temptation to fetter the human spirit. 


[Mr. | ustice Roberts and Mr. Justice Reed also dissented.] 

2. RELIGIOUS LIBERTY AND THE SCHOOLS 

HISTORICAL NO I L 

The First Amendment to the Constitution embodies not only the 
guarantee of freedom of religious thought and practice, but also the 
principle of the separation of church and state. Not until 1947. how¬ 
ever. was the import of this prohibition of an "establishment of 
religion" made a direct issue before the Supreme Court. On previ¬ 
ous occasions, conflicts between educational policies of the states 
and claims of religious groups had been adjudged by reference to 
constitutional provisions other than the First Amendment's religious 
clauses. In Pierce v. Society of Sisters, 268 U.S. 510 (1925). the Court 
struck down an Oregon statute which would have compelled children 
to attend the public schools of the state, thus forestalling attendance 
at private (and parochial) schools. This was interpreted as an attempt 
to destroy such private schools, hence as a taking of property without 
due process of law. Leaning on Meyer v. Nebraska, the Court also 
declared that parents would be denied the liberty—guaranteed by 
the Fourteenth Amendment—of directing the upbringing and educa¬ 
tion of their children. 

In Hamilton v. Regents of the University of California, 293 U.S. 
2-15 (193.1), Methodist students at the University of California had 
been suspended from that institution because of their refusal to par¬ 
ticipate in the compulsory R.O.T.C. program. They claimed denial 
of "liberty" under the Fourteenth Amendment but the Supreme 
Court declined to see the dilemma through their eyes. Their "lib¬ 
erty," the Court found, “undoubtedly" included the right to object 
to military training because of their religious beliefs: but "Cali¬ 
fornia has not drafted or called them to attend the University." At¬ 
tendance at state institutions of higher learning was thus not viewed 
as a right but as a privilege which may be conditioned. (Query: In 
the light of the Supreme Court s change of mind with regard to 
naturalization of conscientious objectors, and considering also such 
new approaches to higher education as the G.I. Bill and the report 
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of the President s Committee on Higher Education, does the rule 
of the Hamilton case continue to express public policy?) 

EVERSON v. BOARD OF EDUCATION 
33° U S. i (1947) 

Mr. Justice Black delivered the opinion of the Court. 

A New Jersey statute authorizes its local school districts to make 
rules and contracts for the transportation of children to and from 
schools. The appellee, a township board of education, acting pur¬ 
suant to this statute, authorized reimbursements to parents of money 
expended by them for the bus transportation of their children on 
regular busses operated by the public transportation system. Part of 
this money was for the payment of transportation of some children 
in the community to Catholic parochial schools. These church schools 
give their students, in addition to secular education, regular religious 
instruction conforming to the religious tenets and modes of worship 
of the Catholic faith. The superintendent of these schools is a Catho¬ 
lic priest. • ... 

The appellant, in his capacity as a district taxpayer, filed suit in a 
siate court challenging the right of the board to reimburse parents 
of parochial school students. He contended that the statute and the 
resolution passed pursuant to it violated both the state and federa 
Constitutions. That court held that the legislature was without power 
to authorize such payments under the state constitution . . 1 he 
New Jersey Court of Errors and Appeals* reversed, holding tna 
neither the statute nor the resolution passed pursuant to it was m 
conflict with the state constitution or the provisions of the te 
constitution in issue. ... 


The only contention here is that the state statute and ^e resolu¬ 
tion, insofar as they authorized reimbursement to parents of children 
attending parochial schools, violate the federal Constitution in the e 
two respects, which to some extent overlap. First. They aU 
the state to take by taxation the private property of some and 

it upon others, to be used for their own private purposes^ Th . 

is alleged, violates the due process clause of the Fo » rt «nth ^ 
mem. Second. The statute and the resolution foroedinha dedicat ed 
pay taxes to help support and maintain schools whic 
4 Then the supreme judicial tribunal of the state. 
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to, and which regularly teach, the Catholic faith. 1 his is alleged to 
be use of state power to support church schools contrary to the pro¬ 
hibition of the First Amendment which the Fourteenth Amendment 
made applicable to the states. 

First .... The New Jersey legislature has decided that a public 
purpose will be served by using tax-raised funds to pay the bus fares 
of school children, including those who attend parochial schools. The 
New Jersey Court of Errors and Appeals has reached the same con¬ 
clusion. The fact that a state law. passed to satisfy a public need, 
coincides with the personal desires of the individuals most directly 
affected is certainly an inadequate reason for us to say that a legisla¬ 
ture has erroneously appraised the public need. 


Second. The New Jersey law is challenged as a “law respecting the 
establishment of religion.” The First Amendment, as made applicable 
to the states by the Fourteenth,... commands that a state ‘ shall 
make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof.” .. .These words of the First Amendment 
reflected in the minds of early Americans a vivid mental picture of 
conditions and practices which they fervently wished to stamp out 
in order to preserve liberty for themselves and for their posterity. 
Doubtless their goal has not been entirely reached; but so far has the 
nation moved toward it that the expression “law respecting the estab¬ 
lishment of religion,” probably docs not so vividly remind present- 
day Americans of the evils, fears, and political problems that caused 
that expression to be written into our Bill of Rights. Whether this 
New Jersey law is one respecting an "establishment of religion” re¬ 
quires an understanding of the meaning of that language, particu¬ 
larly with respect to the imposition of taxes. . ..Therefore, it is not 
inappropriate briefly to review the background and environment of 
the period in which that constitutional language was fashioned and 
adopted. 


[There follows a brief narrative of pre-Revolutionary conditions 
and of the struggle of the colonists for emancipation from the estab¬ 
lished Church of England, particularly as exemplified by Jefferson’s 
and Madison’s struggle for a religious liberty statute in Virginia. 
The Court refers to some of its own constructions of that portion of 
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the First Amendment relating to the free exercise of religion, ap¬ 
proves a state court's formulation of the inter-relationship of free¬ 
dom of religious practice and separation of church and state, and 
concludes that—:] 

The "establishment of religion" clause in the First Amendment 
means at least this: Neither a state nor the federal government can 
set up a church. Neither can pass laws which aid one religion, aid 
all religion, or prefer one religion over another. Neither can force 
nor influence a person to go to or remain away from church against 
his will or force him to profess a belief or disbelief in any religion. 
No person can be punished for entertaining or professing religious 
beliefs or disbeliefs, for church attendance or non-attendance. No 
tax in any amount, large or small, can be levied to support any reli¬ 
gious activities or institutions, whatever they may be called or what¬ 
ever form they may adopt to teach or practice religion. Neither a 
state nor the federal government can, openly or secretly, participate 
in the affairs of any religious organizations or groups or vice versa. 
In the words of Jefferson, the clause against establishment of re¬ 
ligion by law was intended to erect "a wall of separation between 
Church and State." ... 

We must consider the New Jersey statute in accordance with the 
foregoing limitations imposed by the First Amendment. But we must 
not strike that state statute down if it is within the state's constitu¬ 
tional power even though it approaches the verge of that power.... 
New Jersey cannot consistently with the "establishment of religion" 
clause of the First Amendment contribute tax-raised funds to the 
support of an institution which teaches the tenets and faith of any 
church. On the other hand, other language of the amendment com¬ 
mands that New Jersey cannot hamper its citizens in the free exercise 
of their own religion. Consequently, it cannot exclude individual 
Catholics, Lutherans, Mohammedans. Baptists, Jews, Methodists, 
Non-believers, Presbyterians, or the members of any other faith, 
because 0/ their faith, or lack of it, from receiving the benefits of 
public welfare legislation.... 

Measured by these standards, we cannot say that the First Amend¬ 
ment prohibits New Jersey from spending tax-raised funds to pay 
the bus fares of parochial school pupils as a part of a general pro¬ 
gram under which it pays the fares of pupils attending public an 
other schools.... [The transportation of children to their schools is 



LIBERTY OF CONSCIENCE IN A DEMOCRACY 


557 


considered in the same category by the Court as the provision ot 
police protection near school crossings, the availability of fire pro¬ 
tection and of sanitary community facilities.]... Of course, cutting 
off schurch schools from these services, so separate and so indisputably 
marked off from the religious function, would make it far more dif¬ 
ficult for the schools to operate. But such is obviously not the pur¬ 
pose of the First Amendment. That Amendment requires the state 
to be a neutral in its relations with groups of religious believers and 
non-believers; it does not require the state to be their adversary. State 
power is no more to be used so as to handicap religions than it is to 
favor them. 

This Court has said that parents may, in the discharge of their 
duty under state compulsory education laws, send their children to 
a religious rather than a public school if the school meets the secular 
educational requirements which the state has the power to impose. 
See Pierce v. Society of Sisters, 268 U.S. 510. It appears that these 
parochial schools meet New Jersey's requirements. The state con 
tributes no money to the schools. It does not support them. Its legis¬ 
lation. as applied, does no more than provide a general program to 
help parents get their children, regardless of their religion, safely 
and expeditiously to and from accredited schools. 

The First Amendment has erected a wall between church and 
state. That wall must be kept high and impregnable. We could not 
approve the slightest breach. New Jersey has not breached it here. 

Affirmed. 

Mr. Justice Jackson, dissenting. 


The Court sustains this legislation by assuming two deviations 
from the facts of this particular case; first, it assumes a state of facts 
the record does not support, and secondly, it refuses to consider facts 
which are inescapable on the record. 


The Township of Ewing is not furnishing transportation to the 
children in any form; it is not operating school busses itself 01 con¬ 
tracting for their operation: and it is not performing any public 
service of any kind with this taxpayer's money. All school children 
are left to ride as ordinary passengers on the regular busses operated 
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by the public transportation system. What the Township does, and 
what the taxpayer complains of, is at stated intervals to reimburse 
parents for the fares paid, provided the children attend either public 
schools or Catholic church schools. This expenditure of tax funds 
has no possible effect on the ... child's safety or expedition in transit. 
As passengers on the public busses they travel as fast and no faster, 
and arc as safe and no safer, since their parents are reimbursed as 


before. 

In addition to thus assuming a type of service that does not exist, 
the Court also insists that we must close our eyes to a discrimination 
which does exist_If we are to decide this case on the facts be¬ 

fore us, our question is simply this: Is it constitutional to tax this 
complainant to pay the cost of carrying pupils to church schools of 
one specified denomination? 

Whether the taxpayer constitutionally can be made to contribute 
aid to parents of students because of their attendance at parochial 
schools depends upon the nature of those schools and their relation 
to the church.... 

[There follow extensive quotations from the Canon Law of the 
Roman Catholic Church, showing that body's position with regard 
to the education of children and the maintenance of parochial 
schools.] 

... The Roman Catholic Church, counseled by experience in 
many ages and many lands and with all sorts and conditions of men, 
takes what, from the viewpoint of its own progress and the success 
of its mission, is a wise estimate of the importance of education to 
religion. It does not leave the individual to pick up religion y 
chance. It relies on early and indelible indoctrination in the faith 
and order of the Church by the word and example of persons con¬ 
secrated to the task.... Catholic education is the rock on which tn 
whole structure rests, and to render tax aid to its church schoo i 
indistinguishable to me from rendering the same aid to the churc 


... If these principles seem harsh in prohibiting aid to Catho ic 
education, it must not be forgotten that it is the same Constituuo 
that alone assures Catholics the right to maintain these schools 
when predominant local sentiment would forbid them. Fie ■ 
Society oi Sisters, *68 U.S. 5.0. Nor ^uld I think that *0* who 
have done so well without this aid would want to see t is P 
of church and state broken down. If the state may aid these rel g 
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schools, it may therefore regulate them. ... "It is hardly lack of due 
process for the government to regulate that which it subsidizes.” 
Wickard v. Filburn, 317 U.S. 111, 131.... 

Mr. Justice Frankfurter joins in this opinion. 

Mr. Justice Rutledge, with whom Mr. Justice Frankfurter, Mr. 
Justice Jackson and Mr. Justice Burton agree, dissenting. 


Not simply an established church, but any law respecting an estab¬ 
lishment of religion is forbidden. The Amendment was broadly but 
not loosely phrased. It is the compact and exact summation of its 
author’s views formed during his long struggle for religious freedom. 
In Madison’s own words characterizing Jefferson’s Bill for Estab¬ 
lishing Religious Freedom, the guaranty he put in our national 
charter, like the bill he piloted through the Virginia Assembly, was 
"a Model of technical precision, and perspicuous brevity." Madison 
could not have confused "church" and "religion," or "an established 
church" and "an establishment of religion. 

The Amendment’s purpose was not to strike merely at the official 
establishment of a singe sect, creed or religion, outlawing only a 
formal relation such as had prevailed in England and some of the 
colonies. Necessarily it was to uproot all such relationships. But the 
object was broader than separating church and state in this narrow 
sense. It was to create a complete and permanent separation in the 
spheres of religious activity and civil authority by comprehensively 
forbidding every form of public aid or support of religion. In proof 
the Amendment’s wording and history unite with the Court's con¬ 
sistent utterances whenever attention has been fixed directly upon 
the question. 

[There follows an exhaustive account of the history of the First 
Amendment, stressing Madison’s part in the attainment of religious 
freedom, both in his home state and in the union, and interpreting 
the concept of separation of church and state by reference to Madi¬ 
son’s Remonstrance against the Virginia Assessment Bill of 1785. 
The text of this document is appended to the dissenting opinion in 
the reports.) 


Compulsory attendance upon religious exercises went out early in 
the process of separating church and state, together with forced ob- 
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scrvancc of religious forms and ceremonies. Test oaths and religious 
qualification for office followed later. These things none devoted to 
our great tradition of religious liberty would think of bringing back. 
Hence today, apart from efforts to inject religious training or ex¬ 
ercises and sectarian issues into the public schools, the only serious 
surviving threat to maintaining that complete and permanent separa¬ 
tion of religion and civil power which the First Amendment com¬ 
mands is through use of the taxing power to support religion, reli¬ 
gious establishments, or establishments having a religious founda¬ 
tion whatever their form or special religious function. 

Does New jersey's action furnish support for religion by use of the 
taxing power? Certainly it does, if the test remains undiluted as 
Jefferson and Madison made it, that money taken by taxation from 
one is not to be used or given to support another's religious training 

or belief, or indeed one's own.... 

The funds here used were raised by taxation. The Court does not 
dispute, nor could it. that their use docs in fact give aid and en¬ 
couragement to religious instruction. It only concludes that this aid 
is not • support" in law. But... here parents pay money to send 
their children to parochial schools and funds raised by taxation art- 
used to reimburse them. This not only helps the children to get to 
school and the parents to send them. It aids them in a substantia 
way to get the very thing which they are sent to the particular school 
to secure, namely, religious training and teaching. 


New )ersey's action ... exactly fits the type of exaction and the 
kind of evil at which Madison and Jefferson struck. Under the tes 
they framed it cannot be said that the cost of transportation is no 
part of the cost of education or of the religious instruction given. 
That it is a substantial and a necessary element is shown by the co 
tinuous and increasing demand for the state to assume it.. • • 

Our constitutional policy ... does not deny the value or t 
sity for religious training, teaching or observance. Rathei > 
their free exercise. But to that end it does deny that the sta 
undertake or sustain them in any form or degree. For t is r 
the sphere of religious activity, as distinguished rom 
intellectual liberties, has been given the twofold protection 
the state cannot forbid, neither can it perform or aid in pe . » 

the religious function. The dual prohibition makes that 
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altogether private. It cannot be made a public one by legislative act. 

This was the very heart... of the Amendment- 

By no declaration that a gift of public money to religious uses will 
promote the general or individual welfare, or the cause of education 
generally, can legislative bodies overcome the Amendment s bar. 
. .. Legislatures are free to make, and courts to sustain, appropria¬ 
tions only when it can be found that in fact they do not aid, pro¬ 
mote, encourage or sustain religious teaching or observances, be the 
amount large or small. No such finding has been or could be made 
in this case. The Amendment has removed this form of promoting 
the public welfare from legislative and judicial competence to make 
a public function. It is exclusively a private affair. 


Two drives are constantly in motion to abridge, in the name of 
education, the complete division of religion and civil authority which 
our forefathers made. One is to introduce religious education and 
observances into the public schools. The other, to obtain public 
funds for the aid and support of various religious schools.... In my 
opinion both avenues were closed by the Constitution. Neither 
should be opened by this Court. The matter is not one of quantity, 
to be measured by the amount of money expended. Now as in Mad¬ 
ison's day it is one of principle, to keep separate the separate spheres 
as the First Amendment drew them; to prevent the first experiment 
upon our liberties; and to keep the question from becoming en¬ 
tangled in corrosive precedents. We should not be less strict to keep 
strong and untarnished the one side of the shield of religious freedom 
than we have been of the other. 

The judgment should be reversed. 

ILLINOIS ex rcl. McCOLLUM v. BOARD OF EDUCATION 

333 U.S. 203(1948) 

Mr. Justice Black delivered the opinion of the Court. 

This case relates to the power of a state to utilize its tax-supported 
public school system in aid of religious instruction insofar as that 
power may be restricted by the First and Fourteenth Amendments 
to the Constitution. 

The appellant. Vashti McCollum, began this action for mandamus 
against the Champaign Board of Education in the Circuit Court of 
Champaign County. Illinois. Her asserted interest was that of a 
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resident and taxpayer of Champaign and of a parent whose child 
was then enrolled in the Champaign public schools. Illinois has a 
compulsory education law which, with exceptions, requires parents 
to send their children, aged seven to sixteen, to its tax-supported 
public schools where the children are to remain in attendance dur¬ 
ing the hours when the schools are regularly in session. Parents who 
violate this law commit a misdemeanor punishable by fine unless the 
children attend private or parochial schools which meet educational 
standards fixed by the state. District boards of education are given 
general supervisory powers over the use of the public school build¬ 
ings within the school district. ... 

Appellant’s petition for mandamus alleged that religious teachers, 
employed by private religious groups, were permitted to come 
weekly into the school buildings during the regular hours set apart 
for secular teaching, and then and there for a period of thirty min¬ 
utes substitute their religious teaching for the secular education 
provided under the compulsory education law. The petitioner 
charged that this joint public-school, religious-group program vio- 
la ted the First and Fourteeenth Amendments to the Constitution of 
the United States. The prayer of her petition was that the Board of 
Education be ordered to "adopt and enforce rules and regulations 
prohibiting all instruction in and teaching of religious education 
in all public schools in Champaign District Number 71,... and m 
all public school houses and buildings in said district when occupied 
by public schools." 

The board .. . admitted that regular weekly religious instruction 
was given during school hours to those pupils whose parents con¬ 
sented and that those pupils were released temporarily from their 
regular secular classes for the limited purpose of attending the reli¬ 
gious classes.... Much evidence was heard, findings of fact were 
made, after which the petition for mandamus was denied on tn 
ground that the school's religious instruction program violated ne 
ther the federal nor state constitutional provisions invoked by 
appellant. On appeal the state supreme court affirmed.... 


Although there are disputes between the parties as to various in¬ 
ferences that may or may not be drawn from the evidence concer- 
ing the religious program, the following facts are shown y 
without dispute:... [In a footnote Justice Black records at this 
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point that appellant had also alleged that in practice certain Protes¬ 
tant groups had obtained an "overshadowing advantage" over other 
Protestant groups, that the program was voluntary in name only, 
and that the school superintendent s power to reject religious teach¬ 
ers selected by the religious groups constituted state censorship of 
religious activities; in the light of the Court’s decision, it is noted, it 
was found unnecessary to enter into these arguments.] In 1940 
interested members of the Jewish, Roman Catholic, and a few of the 
Protestant faiths formed a voluntary association called the Cham¬ 
paign Council of Religious Education. 1 hey obtained permission 
from the Board of Education to offer classes in religious instruc¬ 
tion to public school pupils in grades four to nine inclusive. Classes 
were made up of pupils whose parents signed printed cards request¬ 
ing that their children be permitted to attend; they were held weekly, 
thirty minutes for the lower grades, forty-five minutes for the higher. 
The council employed the religious teachers at no expense to the 
school authorities, but the instructors were subject to the approval 
and supervision of the superintendent of schools. The classes were 
taught in three separate religious groups by Protestant teachers. 
Catholic priests, and a Jewish rabbi, although for the past several 
years there have apparently been no classes instructed in the Jewish 
religion. Classes were conducted in the regular classrooms of the 
school building. Students who did not choose to take the religious 
instruction were not released from public school duties; they were 
required to leave their classrooms and go to some other place in the 
school building for pursuit of their secular studies. On the other 
hand, students who were released from secular study for the religious 
instructions were required to be present at the religious classes. Re¬ 
ports of their presence or absence were to be made to their secular 
teachers. 

The foregoing facts, without reference to others that appear in 
the record, show the use of tax-supported property for religious in¬ 
struction and the close cooperation between school authorities and 
the religious council in promoting religious education. The opera¬ 
tion of the state's compulsory education system thus assists and is 
integrated with the program of religious instruction carried on by 
separate religious sects. Pupils compelled by law to go to school for 
secular education are released in part from their legal duty upon 
the condition that they attend the religious classes. This is beyond 
all question a utilization of the tax-established and tax-supported 
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public school system to aid religious groups to spread their faith. 
And it falls squarely under the ban of the First Amendment (made 
applicable to the States by the Fourteenth) as we interpreted it in 

Everson v. Board of Education, 330 U.S. 1- 

To hold that a state cannot consistently with the First and Four¬ 
teenth Amendments utilize its public school system to aid any or 
all religious faiths or sects in the dissemination of their doctrines 
and ideals does not, as counsel urge, manifest a governmental hos¬ 
tility to religion or religious teachings. A manifestation of such 
hostility would be at war with our national tradition as embodied 
in the First Amendment’s guaranty of the free exercise of religion. 
For the First Amendment rests upon the premise that both religion 
and government can best work to achieve their lofty aims if each is 
left free from the other within its respective sphere. Or, as we said 
in the Everson case, the First Amendment has erected a wall between 
Church and State which must be kept high and impregnable. 

Here not only are the state's tax-supported public schools used 
for the dissemination of religious doctrines. The state also affords 
sectarian groups an invaluable aid in that it helps to provide pupi s 
for their religious classes through use of the state s compulsory public 
school machinery. This is not separation of Church and State. 

The cause is reversed and remanded to the state supreme court 
for proceedings not inconsistent with this opinion. 

Mr. Justice Frankfurter delivered the following opinion, in 
which Mr. Justice Jackson, Mr. Justice Rutledge and Mr. Justice 
Burton join (Mr. Justice Rutledge and Mr. Justice Burton also 

concurred in the Court’s opinion). 

We dissented in Everson v. Board 0/ Education, 330 U.S. 1, because 
in our view the constitutional principle requiring separation o 
Church and State compelled invalidation of the ordinance sustained 
by the majority. Illinois has here authorized the commingling o 
sectarian with secular instruction in the public schools. e on 
tution of the United States forbids this. 

This case, in the light of the Everson decision, demonstrates a 
that the mere formulation of a relevant constitutional P rin ^P 
the beginning of the solution of a problem, not its answ f ’/^ . 
so because the meaning of a spacious conception like that o 
separation of Church from State is unfolded as appeal IS ™ 
the principle from case to case. We are all agreed that t e ir 
the Fourteenth Amendments have a secular reach fai more pe 
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ing in the conduct of government than merely to forbid an estab¬ 
lished church." But agreement, in the abstract, that the First Amend¬ 
ment was designed to erect a "wall of separation between Church 
and State," does not preclude a clash of views as to what the wall sepa¬ 
rates. Involved is not only the constitutional principle but the im¬ 
plications of judicial review in its enforcement. Accommodation of 
legislative freedom and constitutional limitations upon that freedom 
cannot be achieved by a mere phrase. We cannot illuminatingly 
apply the "wall-of-scparation" metaphor until we have considered 
the relevant history of religious education in America, the place of 
the "released time" movement in that history, and its precise mani¬ 
festation in the case before us. 

[There follows an extended discussion of these three points, lead¬ 
ing the Justice to the conclusions that (a) "Separation in the field 
of education ... was not imposed upon unwilling states by force of 
superior law,” but was "a recognition of the need of a democratic 
society to educate its children, insofar as the state undertook to do 
so, in an atmosphere free from pressures in a realm in which pres 
sures are most resisted and where conflicts are most easily and most 
bitterly engendered"; (b) “ released time’ as a generalized concep¬ 
tion, undefined by differentiating particularities, is not an issue for 
constitutional adjudication.... It is only when challenge is made 
to the share that the public schools have in the execution of a par¬ 
ticular 'released time’ program that close judicial scrutiny is demanded 
of the exact relation between the religious instruction and the pub¬ 
lic educational system in the specific situation before the Court;" and 
(c) in Champaign, "the momentum of the whole school atmosphere 
and school planning is presumably put behind religious instruction, 
precisely in order to secure for the religious instruction such mo¬ 
mentum and planning.’*] 

Mr. Justice Jackson, concurring. 

I join in the opinion of Mr. Justice Frankfurter, and concur in 
the result reached by the Court, but with these reservations: I think 
it is doubtful whether the facts of this case establish jurisdiction in 
this Court, but in any event that we should place some bounds on 
the demands for interference with local schools that we are empow¬ 
ered or willing to entertain. I make these reservations a matter of 
record in view of the number of litigations likely to be started as a 
result of this decision. 

A federal court may interfere with local school authorities only 
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when they invade either a personal liberty or a property right pro¬ 
tected by the federal Constitution. Ordinarily this will come about 
in either of two ways: 

First. When a person is required to submit to some religious rite 
or instruction or is deprived or threatened with deprivation of his 
freedom for resisting such unconstitutional requirement. We may 
then set him free or enjoin such prosecution. Typical of such cases 
was T Vest Virginia State Bd. of Edu. v. Barnette, 319 U.S. 624. ... 

Second. Where a complainant is deprived of property by being 
taxed for unconstitutional purposes, such as directly or indirectly 
to support a religious establishment. We can protect a taxpayer 
against such a levy. This was the Everson case, 330 U.S. i,...as 1 
saw it then and as I see it now.... 

[The appellant. Justice Jackson argues, cannot claim injury on 
either count.] 

If, however, jurisdiction is found to exist, it is important that we 
circumscribe our decision with some care. What is asked is not a 


defensive use of judicial power to set aside a tax levy or reverse a 
conviction, or to enjoin threats of prosecution or taxation. The re¬ 
lief demanded in this case is the extraordinary writ of mandamus to 
tell the local Board of Education what it must do.... The plaintiff, 
as she has every right to be, is an avowed atheist. What she has asked 
of the courts is that they not only end the "released time” plan but 
also ban every form of teaching which suggests or recognizes that 
there is a God. She would ban all teaching of the Scriptures. She 
especially mentions as an example of invasion of her rights "having 
pupils learn and recite such statements as ‘The Lord is my Shepherc. 
1 shall not want.' ” And she objects to teaching that the King Jam 
version of the Bible "is called the Christian's Guide Book, the Ho y 
Writ and the Word of God," and many other similar matters. 1 
Court is directing the Illinois courts generally to sustain P laint '" 
complaint without exception of any of these grounds of complain , 
without discriminating between them and without laying o\ 
standard to define the limits of the effect of our decision. 

To me, the sweep and detail of these complaints is a danger g 
which warns of the kind of local controversy we will be re< ^’ 
arbitrate if we do not place appropriate limitation on our 
and exact strict compliance with jurisdictional r equ ,re jn 

thorities list 256 separate and substantial religious o ies 
continental United States. Each of them, through the suit 
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discontented but unpenalized and untaxed representative, has as good 
a right as this plaintiff to demand that the courts compel the schools 
to sift out of their teaching everything inconsistent with its doctrines. 
If we are to eliminate everything that is objectionable to any of these 
warring sects or inconsistent with any of their doctrines, we will leave 
public education in shreds. Nothing but educational confusion and a 
discrediting of the public school system can result from subjecting it 
to constant law suits. 

While we may and should end such formal and explicit instruction 
as the Champaign plan and can at all times prohibit teaching of creed 
and catechism and ceremonial and can forbid forthright proselyting 
in the schools, I think it remains to be demonstrated whether it is 
possible, even if desirable, to comply with such demands as plain¬ 
tiff's completely to isolate and cast out of secular education all that 
some people may reasonably regard as religious instruction.... The 
fact is that, for good or for ill, nearly everything in our culture worth 
transmitting, everything which gives meaning to life, is saturated 
with religious influences, derived from paganism, Judaism, Chris¬ 
tianity—both Catholic and Protestant—and other faiths accepted by 
a large part of the world s peoples- 

The task of separating the secular from the religious in education 
is one of magnitude, intricacy, and delicacy. To lay down a sweeping 
constitutional doctrine as demanded by complainant and apparently 
approved by the Court, applicable alike to all school boards of the 
nation, “to immediately adopt and enforce rules and regulations pro¬ 
hibiting all instruction in and teaching of religious education in all 
public schools,” is to decree a uniform, rigid and. if we are consistent, 
an unchanging standard for countless school boards representing and 
serving highly localized groups which not only differ from each other 
but which themselves from time to time change attitudes. It seems to 
me that to do so is to allow zeal for our own ideas of what is good 
in public instruction to induce us to accept the role of a super board 
of education for every school district in the nation. 


Mr. Justice Reed, dissenting. 

... I find it difficult to extract from the opinions any conclusion as 
to what it is in the Champaign plan that is unconstitutional. Is it 
the use of school buildings for religious instruction; the release of 
pupils by the schools for religious instruction during school hours; 
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the so-called assistance by teachers in handing out the request cards 
to pupils, in keeping lists of them for release and records of their 
attendance; or the action of the principals in arranging an oppor¬ 
tunity for the classes and the appearance of the Council's instructors? 
None of the reversing opinions say whether the purpose of the Cham¬ 
paign plan for religious instruction during school hours is unconsti¬ 
tutional or whether it is some ingredient used in or omitted from the 
formula that makes the plan unconstitutional. 

.. . From the holding and the language of the opinions I can only 
deduce that religious instruction of public school children during 
school hours is prohibited. The history of American education is 
against such an interpretation of the First Amendment. 


.. . The “wall of separation between Church and State" that Mr. 
Jefferson built at the University which he founded did not exclude 

religious education from that school-Mr. Madison s approval o 

Mr. Jefferson's report as Rector [of the University of Virginia; the 
report extended an invitation to religious sects to establish facilities 
near the University] gives, in my opinion, a clearer indication of his 
views on the constitutionality of religious education in public schoo s 
than his general statements on a different subject [the Remonstrance 
against Religious Assessments relied upon by the dissenting Justices 

in the Everson case]. . 

... All churches receive "aid" from government in the form ot 
freedom from taxation. The Everson decision itself justified the 
transportation of children to church schools by New Jersey for satety 
reasons. It accords with Cochran v. Louisiana State Bd. of 20 
U.S. 370. where this Court upheld a free textbook statute of Louisiana 
against a charge that it aided private schools on the ground that te 
books were for the education of children, not to aid religious schools. 
Likewise the National School Lunch Act (Act of June 4. > 94 <>. 
Stat. 230) aids all school children attending tax exempt schools.... 


Cases running into the scores have been in the state courts of last 
resort that involved religion and the schools. Except w ere 
cises with religious significance partook of the ceremonia P r ^ 
sects or groups, their constitutionality has been generally uph: •— 
The practices of the federal government offer many examp 
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this kind of ' aid'’ by the state to religion. The Congress of the United 
States has a chaplain for each House who daily invokes divine bless¬ 
ings and guidance for the proceedings. The armed forces have com¬ 
missioned chaplains from early days. They conduct the public services 
in accordance with the liturgical requirements of their respective 
laiths, ashore and afloat, employing for the purpose property belong¬ 
ing to the United States and dedicated to the services of religion. 
Under the Servicemen's Readjustment Act of 191 \ ["G.I. Bill"], 
eligible veterans may receive training at government expense for the 
ministry in denominational schools. The schools of the District of 
Columbia have opening exercises which ' include a reading from the 
Bible without note or comment, and the Lord's prayer." 

In the United States Naval Academy and the United States Mili¬ 
tary Academy, schools wholly supported and completely controlled 
by the federal government, there are a number of religious activities. 
Chaplains are attached to both schools. Attendance at church services 
on Sunday is compulsory at both the Military and Naval Academies; 

. .. both schools since their earliest beginnings have maintained and 
enforced a pattern of participation in formal worship. 

With the general statements in the opinions concerning the con¬ 
stitutional requirement that the nation and the states, by virtue of 
the First and Fourteenth Amendments, may "make no law respecting 
an establishment of religion," I am in agreement. But. in the light 
of the meaning given to those words by the precedents, customs, and 
practices which I have detailed above, I cannot agree with the Court's 
conclusion that when pupils compelled by law to go to school for 
secular education are released from school so as to attend the religious 
classes, churches are unconstitutionally aided. Whatever may be the 
wisdom of the arrangement as to the use of the school buildings made 
with the Champaign Council of Religious Education, it is clear to 
me that past practice shows such cooperation between the schools 
and a non-ecclesiastical body is not forbidden by the First Amend¬ 
ment. ... Devotion to the great principle of religious liberty should 
not lead us into a rigid interpretation of the constitutional guarantees 
that conflicts with accepted habits of our people. This is an instance 
where, for me, the history of past practices is determinative of the 
meaning of a constitutional clause not a decorous introduction to 
the study of its text. The judgment should be affirmed. 

[The Supreme Court of Albany County, New York, on November 
12, 1948, sustained the State Department of Education in granting 
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•released time” periods for school children to receive religious educa¬ 
tion off school grounds. The suit had been brought by a taxpayer 
who contended that the practice violated the Supreme Court s ruling 
in the McCollum case. 

[Justice Elsworth ruled that the Illinois case and the New York 
case differ in a number of respects, and that the United States Su¬ 
preme Court had not intended to hand down a blanket ruling cover¬ 
ing the entire subject of released time. He said that in New York 
school children leave the school area, that the teachers take no part 
in religious instruction, and that no public funds are spent. The only 
participation of the public school system in the program of religious 
instruction is to require the student's parent or guardian to submit 
a statement asking for the pupil s release for the period of religious 
instruction, and to demand proof that, when released, the pupil 
actually attended such instruction. Students not electing to take 
religious instruction remain in their class rooms "continuing signifi¬ 
cant educational work.” Lewis v. Spalding, 85 N.Y.S. (2d) 682. 

[The McCollum decision has given rise to widespread debate and 
criticism. The Catholic hierarchy, in an official release, charged the 
Supreme Court with the "establishment of secularism in the schools." 
New York Times, November 21. 1948, Section I. p. 63. Jewish and 
Protestant groups have also been critical of the result. Legal as well 
as sociological aspects of the controversy are aired in the several con¬ 
tributions to a symposium "Religion and the State," 14 Law and 
Contemporary Problems 1-159 ( 1 949 ) •] 



CHAPTER XIII 



Constitutional Limits to 
Criminal Procedure 


1. LAW ENFORCEMENT AND LIBERTY 

NEEDS OF SOCIETY AND DEMANDS OF FREEDOM 

Scattered from the Fourth to the Eighth Amendment to the Con¬ 
stitution are a number of provisions aiming at the protection of per¬ 
sons accused of crime. In each case the appearance of the protective 
clause in the Bill of Rights can be traced either to abuses current in 
England in the seventeenth or eighteenth century or to improvements 
in the criminal procedure of the mother country so recent in date 
that it seemed desirable to anchor them in the fundamental law. It is 
probably not without value to recall that the Star Chamber was of 
as recent memory with the Founding Fathers as the Civil War or the 
California gold rush is with our generation. And criminal procedure 
was only then in the process of transition from the notions of repres¬ 
sion and terror to the evolution of a contest that matched disparate- 
strength on an even basis. 

Because the procedural guarantees of the Bill of Rights are em¬ 
phatically the result of contemporary conditions, their utilization 
and adaptation to twentieth-century needs has been neither uniform 
nor altogether consistent. This diversity has probably been the prin¬ 
cipal obstacle in the Court's efforts to relate these several guarantees 
to the due-process concept of the Fourteenth Amendment. For the 
history of the procedural guarantees is in itself proof of the unequal 
weight attached to the several clauses by our society. Rare, for in- 
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stance, have been the occasions when the guarantee ol a speedy trial 
was invoked (Amendment VI). Docs this mean that delays in bringing 
persons to trial are infrequent, or that they are not considered of 
sufficient importance to warrant a challenge in court? 

The Supreme Court has, as in other fields so here, adjusted itself 
to the currents of the day. It has read more stringent requirements of 
assistance by counsel into the Sixth Amendment 1 in recognition of 
the increasing occurrence of technical criteria in the criminal law. 
On the other hand, the Court has shown little inclination to insist 
on a trial by jury, an institution once held sacred but more recently 
sharply challenged as to its adequacy under modern conditions. 2 

The problem involves, of course, more than mere textual inter¬ 
pretation. Not only do society's notions of criminal justice change 
but crime itself docs not stand still. The highly organized ■gangs” of 
the twentieth century are hardly comparable to the highway bandits 
of • lawless” eras in our history. The methods of crime, it can easily 
be observed, have not lagged behind the progress of the machine age. 
Can nation wide gambling syndicates be controlled by the means 
devised to catch chicken thieves? The scope and utility of these means 
of crime control are circumscribed by the several constitutional guar¬ 
antees here discussed. Society's interest in law and order makes itself 
constantly felt, pressing for an interpretation of these guarantees nar¬ 
row enough so as not to impede the efforts of the police. Opposed to 
this tendency is the traditional fear of arbitrary officialdom, an aver¬ 
sion which, of course, figured very largely in the minds of the genera¬ 
tion of 1776. There is some evidence that in more recent years some 
elements at least of the police have achieved a position of public 
esteem which enables them to employ methods normally denied to 
organs of the state. 3 

The society which thus approves of official efforts to combat and 
control crime can, of course, hardly be compared with that of the 
Founding Fathers. "An Englishman's home is his castle," translated 
into more legal language in the Fourth Amendment, had a different 
applicability in the days of one-family farm homes than it could be 


» Johnson v. Zerbst, 304 U.S. 458 093 8 ) • .... • a # k- f,.nHa 

2 In Hawaii v. Mankichi, .90 U.S. . 9 7 09 <> 3 ) • tnal by jury was said not 10 be funda¬ 
mental to our constitutional system. In Patton v. United States, 281 U.S. 276 (> 93 <>) - 
was held that the right to such a trial could be waived. See Becker. infra, for a typica 

cntic^m o^^ r ^ ¥m _ 0ulside lhc Law?" in The Nation, vol. 170. p. 99 (' 95 °) • 
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given in our age of apartment-dwelling. Nor should it be overlooked 
that the range of activities considered criminal has undergone vast 
expansion and modification. Are the stipulations of the Hill of Rights 
still adequate under such conditions? Is individual freedom effec¬ 
tively guaranteed by an insistence on indictment by grand jury? Does 
the citizen still need this protection against servile crown prosecutors 
—or is he perhaps more in need of safeguards against the 'ordeal 
by slander"? 

This section offers a point of departure for the discussion of these 
conflicts in our society by the inclusion of Professor Becker s crit¬ 
icism of the jury system and of a recent decision on the subject of 
search warrants. The succeeding section will show the Supreme 
Court's reluctance to conclude that anything and everything in the 
Bill of Rights is of such advantageous character that it should prevail 
in the state as well as in the federal realm. The Court's halfway stand 
on the extension of the Bill of Rights to the states exemplifies the 
point made above: that some of these guarantees may no longer serve 
articulate needs of society nor add to the protection of the individual 
to a measurable extent. 

TRIAL BY JURY IN OUR ACE 4 

Of all our civil liberties, few are more celebrated than the right 
of a person charged with crime to a trial by a jury of his peers. I lie 
right was established in England at a time when it was thought that 
the neighbors of a man accused of crime would know more about the 
circumstances of the crime and the persons involved in it than anyone 
else, and could therefore render a more just judgment. Today the 
prime qualification for service on a jury is complete ignorance of the 
circumstances of the crime and of the persons involved in it. Jury 
trial in criminal cases has become a carefully staged combat between 
two sets of skilled attorneys, each set primarily concerned, not with 
establishing the truth about the crime, but with limiting and distort¬ 
ing the evidence in the way best calculated, on the one side to con¬ 
vince the jury that the defendant is guilty, on the other to con¬ 
vince the jury that he is innocent. The function of the judge is to 
see that the rules of law are observed. The function of the jury is 
supposed to be to determine the facts. But it is obvious that the 

4 Reprinted from Freedom and Responsibility in the American Way of Life by Carl 
L. Becker, by permission of Alfred A. Knopf, Inc. Copyright 1915 by Alfred A. Knopf, Inc. 
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ordinary jury is quite incapable of determining the relevant facts 
elicited in a long and complicated trial, even if they had the full 
record before them and sufficient time to examine it thoroughly. This 
is so well understood that in some states judges are now permitted, by 
their comments on the evidence, to relieve the jury of an impossible 
task. Where that is not possible, it is scarcely too much to say that 
the real task of the jury is to guess, with such aid as it can, by ques¬ 
tions. induce the judge to give, which set of attorneys has been the 
most adroit in confusing the witnesses and clouding the issue. 

Not that any particular blame attaches to attorneys. No more than 
other people do they really wish to convict an innocent or discharge 
a guily defendant. They are prisoners of the system, better than any- 
one they know that juries arc incapable of performing the function 
assigned to them. In many states the right to be tried by a jury may 
now be waived by the defendant, and is rather often so waived. II 
jury trial works even tolerably well in states where it is compulsory, 
the chief reason is that by and large the legal profession is composed 
of men of intelligence and integrity who do the best they can, within 
the limitations of the system, to prevent a miscarriage of justice. It 
is the system that is defective; and its fundamental defect is that it 
proceeds on the assumption that if. within the rules of evidence, the 
facts are distorted twice but in opposite directions, the truth will 
emerge and justice will be done. 

We are so familiar with trial by jury in criminal cases that it is 
difficult to look at it objectively. Besides, we have been taught to 
believe that the administration of justice in English and American 
courts is the best that has been developed in any society. Taken by 
and large, that is true. But it still remains true that trial by jury, as a 
method of determining facts, is antiquated, unscientific, and inher¬ 
ently absurd—so much so that no lawyer, judge, scholar, prescription 
clerk, cook, or mechanic in a garage would ever think for a moment 
of employing that method for determining the facts in any situation 
that concerned him. I am far from suggesting that the judicial process, 
or any part of it. should be lightly abandoned, or even reformed 
without the most careful consideration. But certainly in this age, 
when fact-finding has become very nearly an exact science, some bettei 
method could be devised for determining the guilt or innocence of a 
person accused of crime than one that excludes much relevant evi¬ 
dence, makes far too much of whatever distinction there may be be- 
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tween “direct** and “circumstantial** evidence, and turns the investi¬ 
gation over to two sets of rival attorneys whose professional success 
depends, not on finding out what happened, but on winning the case. 

UNITED STATES v. RABINOWITZ 
339 U.S. 5 6 ( 1 9 f>°) 

Mr. Justice Minton delivered the opinion of the Court. 

Respondent was convicted of selling and of possessing and con¬ 
cealing forged and altered obligations of the United States with intent 
to defraud. The question presented here is the reasonableness of a 
search without a search warrant of a place of business consisting of a 
one-room office, incident to a valid arrest. 

On February i. 1943. a printer who possessed plates for forging 
“overprints'* on canceled stamps was taken into custody. He disclosed 
that respondent, a dealer in stamps, was one of the customers to whom 
he had delivered large numbers of stamps bearing forged overprints.* 
On Saturday. February 6, 1943. with this information concerning 
respondent and his activities in the hands of Government officers, a 
postal employee was sent to respondent's place of business to buy 
stamps bearing overprints. He bought four stamps. On Monday, I*cb- 
ruary 8, the stamps were sent to an expert to determine whether the 
overprints were genuine. On February 9 the report was received show¬ 
ing the overprints to be forgeries, having been placed upon the stamps 
after cancellation, and not before as was the Government s practice. 
On February 11 a further statement was obtained from the printer 
who had made the overprints. On February 16, 1943, a warrant for 
the arrest of respondent was obtained. 

In 1941 respondent had been convicted and sentenced to three 
months’ imprisonment on a plea of guilty to a two-count indictment 
charging the alteration of obligations of the United States, that is, oi 
overprinting Government postage stamps, and the possession of a 
plate from which a similitude of a United States obligation had been 
printed. Thus, when the warrant for arrest was obtained, the officers 
had reliable information that respondent was an old offender, that 
he had sold four forged and altered stamps bearing forged overprints, 
and that he probably possessed several thousand altered stamps bear- 

» The stamps involved were genuine postage stamps. At certain times the Government 
has printed the name of a particular state or possession on stamps prior to post office 
sale. Canceled stamps bearing these overprints have an unusual value for stamp col¬ 
lectors (Footnote by the Court]. 
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ing forged overprints. While the warrant of arrest was not put in 
evidence it contained, as a Government witness testified on cross- 
examination, authority to arrest for more than the sale of the four 
stamps; it covered all the Government officers' information. 6 

Armed with this valid warrant for arrest, the Government officers, 
accompanied by two stamp experts, went to respondent's place of 
business, a one-room office open to the public. The officers thereupon 
arrested the respondent, and over his objection searched the desk, 
safe, and file cabinets in the office for about an hour and a half. They 
found and seized 573 stamps, on which it was later determined that 
overprints had been forged, along with some other stamps which 
were subsequently returned to respondent. 

Respondent was indicted on two counts. He was charged in count 
one with selling four forged and altered stamps, knowing they were 
forged and altered and with the intent that they be passed as genuine. 
The second count charged that he did keep in his possession and con¬ 
ceal, with intent to defraud, the 573 forged and altered stamps. 

Respondent made timely motions for suppression and to strike the 
evidence pertaining to the 573 stamps, all of which were eventually 
denied. Respondent was convicted on both counts after trial before 
a jury in which he offered no evidence. Relying on Trupiano v. 
United Stales, 334 U.S. 699. the Court of Appeals, one judge dissent¬ 
ing, reversed on the ground that since the officers had had time in 
which to procure a search warrant and had failed to do so the search 
was illegal, and the evidence therefore should have been excluded. 
We granted certiorari to determine the validity of the search because 
of the question s importance in the administration of the law of search 
and seizure. 

Were the 573 stamps, the fruits of this search, admissible in evi¬ 
dence? If legally obtained, these stamps were competent evidence to 


0 "q. Now. when you went to Mr. Rabinowitz's place of business, all you had with 
you was a warrant to arrest him in connection with the alleged sale of those four stamps; 
is that correct? 

A. And all information contained in the arrest warrant; yes. 


Q. I didn't hear the last part of your answer. ... Uv 

A. In our questions a few minutes back. I stated that the four stamps were specifically 
mentioned in the application for the warrant for arrest, but that there was other info - 
mation in my possession that was included in that warrant for arrest. 

Q. Well, wasn't the warrant of arrest issued solely on the charge that Mr - 
had sold four stamps containing false or altered overprints? Wasn t that what the war¬ 
rant of arrest was issued for? 

A. Primarily, yes. but not completely." 

[Footnote by the Court.] 
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show intent under the first count of the indictment, and they were 
the very things the possession of which was the crime charged in the 
second count. 

The Fourth Amendment provides: 

"The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized." 

It is unreasonable searches that are prohibited by the Fourth 
Amendment. Carroll v. United States, 267 U.S. 132. 147. It was recog¬ 
nized by the framers of the Constitution that there were reasonable 
searches for which no warrant was required. The right of the people 
to be secure in their persons" was certainly of as much concern to 
the framers of the Constitution as the property of the person. Yet no 
one questions the right, without a search warrant, to search the person 
after a valid arrest. The right to search the person incident to arrest 
always has been recognized in this country and in England. Weeks v. 
United States, 232 U.S. 383, 392. Where one had been placed in the 
custody of the law by valid action ol officers, it was not unreasonable 
to search him. 

Of course, a search without warrant incident to an arrest is depend¬ 
ent initially on a valid arrest. Merc the officers had a warrant lor 
respondent’s arrest which was, as far as can be ascertained, broad 
enough to cover the crime of possession charged in the second count, 
and consequently respondent was properly arrested. Even il the war¬ 
rant of arrest were not sufficient to authorize the arrest for possession 
of the stamps, the arrest therefore was valid because the officers had 
probable cause to believe that a felony was being committed in their 
very presence. Carroll v. United States, 267 U.S. 132, 156, 157. 

The arrest was therefore valid in any event, and respondent’s per¬ 
son could be lawfully searched. Could the officers search his desk, safe 
and file cabinets, all within plain sight of the parlies, and all located 
under respondent’s immediate control in his one-room office open 
to the public? 

Decisions of this Court have often recognized that there is a per¬ 
missible area of search beyond the person proper. 


[Certain] cases condemned general exploratory searches, which 
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cannot be undertaken by officers with or without a warrant. In the 
instant case the search was not general or exploratory lor whatever 
might be turned up. Specificity was the mark of the search and 
seizure here. There was probable cause to believe that respondent was 
conducting his business illegally. The search was for stamps over¬ 
printed illegally, which were thought upon the most reliable informa¬ 
tion to be in the possession of and concealed by respondent in the very 
room where he was arrested, over which room he had immediate 

control and in which he had been selling such stamps unlawfully- 

In all the years of our Nation's existence, with special attention to the 
Prohibition Era, it seems never to have been questioned seriously 
that a limited search such as here conducted as incident to a lawful 
arrest was a reasonable search and therefore valid. It has been con¬ 
sidered in the same pattern as search of the person after lawful arrest. 

What is a reasonable search is not to be determined by any fixed 
formula. The Constitution does not define what are ‘‘unreasonable'’ 
searches and, regrettably, in our discipline we have no ready litmus- 
paper test. The recurring questions of the reasonableness of searches 
must find resolution in the facts and circumstances of each case. 
Go-Bart Importing Co. v. United States, 282 U.S. 344. Reasonableness 
is in the first instance for the District Court to determine. We think 
the District Court s conclusion that here the search and seizure were 
reasonable should be sustained because: 1) the search and seizure 
were incident to a valid arrest: 2) the place of the search was a busi¬ 
ness room to which the public, including the officers, was invited: 
3) the room was small and under the immediate and complete control 
of respondent: 4) the search did not extend beyond the room used for 
unlawful purposes: 5) the possession of the forged and altered stamps 
was a crime, just as it is a crime to possess burglars' tools, lottery 
tickets or counterfeit money. 

Assuming that the officers had time to procure a search warrant, 
were they bound to do so? We think not, because the search was other¬ 
wise reasonable, as previously concluded. In a recent opinion. Tru- 
piano v. United States, 334 U.S. 699, this Court first enunciated the 
requirement that search warrants must be procured when "practica¬ 
ble" in a case of search incident to arrest. On the occasion of the 
previous suggestion of such a test, Taylor v. United States, 286 U.S. 1, 
the Court had been scrupulous to restrict the opinion to the familiar 
situation there presented. Prohibition agents, having received com¬ 
plaints for about a year, went at 2:30 a.m. to a garage adjacent to a 
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house, flashed a light through a small opening, and then broke in and 
seized liquor. The Court emphasized that "No one was within the 
place and there was no reason to think otherwise. Id., 286 U.S. at 5. 
Lest the holding that such a search of an unoccupied building was 
unreasonable be thought to have broader significance the Court care¬ 
fully stated in conclusion: "This record does not make it necessaiy 
for us to discuss the rule in respect of searches in connection with an 
arrest. No ofFender was in the garage: the action of the agents had no 
immediate connection with an arrest. T he purpose was to secure evi¬ 
dence to support some future arrest." Id. 286 U.S. at 6. 

A rule of thumb requiring that a search warrant always be pro 
cured whenever practicable may be appealing from the vantage point 
of easy administration. But we cannot agree that this requirement 
should be crystallized into a sine qua non to the reasonableness of a 
search. It is fallacious to judge events retrospectively and thus to 
determine, considering the time element alone, that there was time 
to procure a search warrant. Whether there was time may well be 
dependent upon considerations other than the ticking off of minutes 
or hours. The judgment of the officers as to when to close the trap on 
a criminal committing a crime in their presence or who they have 
reasonable cause to believe is committing a felony is not determined 
solely upon whether there was time to procure a search warrant. Some 
flexibility will be accorded law officers engaged in daily battle with 
criminals for whose restraint criminal laws arc essential. 

It is appropriate to note that the Constitution does not say that the 
right of the people to be secure in their persons should not be violated 
without a search warrant if it is practicable for the officers to procure 
one. The mandate of the Fourth Amendment is that the people shall 
be secure against unreasonable searches. It is not disputed that there 
may be reasonable searches, incident to an arrest, without a search 
warrant. Upon acceptance of this established rule that some authority 
to search follows from lawfully taking the person into custody, it 
becomes apparent that such searches turn upon the reasonableness 
under all the circumstances and not upon the practicability of pro¬ 
curing a search warrant, for the warrant is not required. To the extent 
that Trupiano v. United States, 334 U.S. 699, requires a search war¬ 
rant solely upon the basis of the practicability of procuring it rather 
than upon the reasonableness of the search after a lawful arrest, that 
case is overruled. The relevant test is not whether it is reasonable to 
procure a search warrant, but whether the search was reasonable. 
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That criterion in turn depends upon the facts and circumstances— 
the total atmosphere of the case. It is a sufficient precaution that law 
officers must justify their conduct before courts which have always 
been, and must be, jealous of the individual's right of privacy within 
the broad sweep of the Fourth Amendment. 


The motion to suppress the evidence was properly denied by the 
District Court. The judgment of the Court of Appeals is 
Reversed. 

Mr. justice Douglas took no part in the consideration or decision 
of this case. 

Mr. Justice Black dissenting. 


... In my judgment it would be wiser judicial policy to adhere to 
the Trupiano rule of evidence, at least long enough to see how it 
works. 


I would affirm the judgment of the Court of Appeals. 

Mr. Justice Frankfurter, whom Mr. Justice Jackson joins, dis¬ 
senting. 

The clear-cut issue before us is this: in making a lawful arrest, may 
arresting officers search without a search warrant not merely the per¬ 
son under arrest of things under his immediate physical control, but 
the premises where the arrest is made, although there was ample time 
to secure such a warrant and no danger that the "papers and effects" 
for which a search warrant could be issued would be despoiled or 
destroyed? 

The old saw that hard cases make bad law has its basis in experi¬ 
ence. But petty cases are even more calculated to make bad law. The 
impact of a sordid little case is apt to obscure the implications of the 
generalization to which the case gives rise. Only thus can I account 
for a disregard of the history embedded in the Fourth Amendment, 
and the great place which belongs to that Amendment in the body of 
our liberties as recognized and applied by unanimous decisions over 
a long stretch of the Court’s history. 

It is a fair summary of history to say that the safeguards of liberty 
have frequently been forged in controversies involving not very nice 
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people. And so, while we are concerned here with a shabby defrauder, 
we must deal with his case in the lontcxi c»l what are really the great 
themes expressed by the Fourth Amendment. A disregard of the his¬ 
toric materials underlying the Amendment does not answer them. 


... The clue to the meaning and scope of the Fourth Amendment 
is John Adams' character i/at ion ol Otis argument against seanh by 
the police that "American independence was then and there born." 
10 Adams. Works 247. One cannot wrench "unreasonable searches' 
from the text and context and historic content of the Fourth Amend¬ 
ment. It was the answer of the Revolutionary statesmen to the evils 
of searches without warrants and searches with warrants unrestricted 
in scope. Both were deemed "unreasonable." Words must be read 
with the gloss ol the experience ol those who framed them. Because 
the experience of the framers of the Bill of Rights was so vivid, they 
assumed that it would be carried down the stream of history and that 
their words would receive the significance ol the experience to which 
they were addressed—a significance not to be found in the dictionary. 
When the Fourth Amendment outlawed "unreasonable searches" and 
then went on to define the very restricted authority that even a search 
warrant issued by a magistrate could give, the framers said with all 
the clarity of the gloss of history that a search is "unreasonable" unless 
a warrant authorizes it, barring only exceptions justified by absolute 
necessity. Even a warrant cannot authorize it except when it is issued 
"upon probable cause ... and particularly describing the place to be 
searched, and the persons or things to be seized." W ilh all respect I 
suggest that it makes a mockery of the Fourth Amendment to sanc¬ 
tion search without a search warrant merely because of the legality 
of an arrest. 


What, then, is the exception to the prohibition by the Fourth 
Amendment of search without a warrant in case of a legal arrest, 
whether the arrest is on a warrant or based on the historic right of 
arrest without a warrant if a crime is committed in the presence of 
the arrester? The exception may in part be a surviving incident 

of the historic role of "hue and cry" in early Anglo-Saxon law-Its 

basic roots, however, lie in necessity. What is the necessity? Why is 
search of the arrested person permitted? For two reasons: first, in 
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order to protect the arresting officer and to deprive the prisoner of 
potential means of escape,... and, secondly, to avoid destruction of 

evidence by the arrested person-From this it follows that officers 

may search and seize not only the things physically on the person ar¬ 
rested, but those within his immediate physical control- 

Another exception to the constitutional prohibition of unreason¬ 
able searches is likewise rooted in necessity. The search without a 
warrant of moving objects—vehicles and vessels—was sanctioned in 
Carroll v. United States, 267 U.S. 132, on the ground that ‘it is not 
practicable to secure a warrant because the vehicle can be quickly 
moved out of the locality or jurisdiction in which the warrant must 
be sought." 267 U.S. at 153. Furthermore, the limits of the excep¬ 
tion were carefully defined in terms of necessity, for the Court added: 

"In cases where the securing of a warrant is reasonably practicable, 
it must be used, and when properly supported by affidavit and issued 
after judicial approval protects the seizing officer against a suit for 
damages. In cases where seizure is impossible except without warrant, 
the seizing officer acts unlawfully and at his peril unless he can show 
the court probable cause." 267 U.S. at 156. 

F.ven as to moving vehicles, this Court did not lay down an abso¬ 
lute rule dispensing with a search warrant. It limited dispensation to 
the demands of necessity, where want of time precluded the obtain¬ 
ing of a warrant. The necessity founded on the time factor which 
guided the Court in the Carroll Case cannot justify the search here 
made of the respondent’s premises, for there was ample time to 
obtain a warrant before the arrest and even on the occasion ol 


the arrest. 

It is in this connection that the body of congressional enactments 
becomes significant, particularly legislation contemporaneous with 
the adoption of the Bill of Rights. If explicit legislation was deemed 
necessary to inspect without warrant even vessels and vehicles, and it 
Congress has been very niggardly in giving authority to search even 
with a warrant—niggardly both as to the officers who may obtain such 
warrants and as to strictly defined circumstances under which search 
is allowed—the attitude disclosed by this impressive legislation bears 
powerfully on the historic purposes of the Fourth Amendment and 
the functions that it fulfills in our democracy. It deserves to be re¬ 
called that Congress, despite repeated requests by Attorneys General 
long refused to make search by warrant generally available as ani aid 
to criminal prosecution. It did not do so until the First World War 
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and even then it did not do so except under conditions most care¬ 
fully circumscribed. 


If the exception of search without a warrant incidental to a legal 
arrest is extended beyond the person and his physical extension, 
search throughout the house necessarily follows. I am aware that 
most differences in the law depend on differences of degree. But 
differences though of degree must not be capricious; the differences 
must permit rational classification. II upon arrest you may search 
beyond the immediate person and the very restricted area that may 
fairly be deemed part of the person, what rational line can be drawn 
short of searching as many rooms as arresting officers may deem ap¬ 
propriate for finding “the fruits of the crime"? Is search to be re¬ 
stricted to the room in which the person is arrested but not to another 
open room into which it leads? Or, take a house or an apartment 
consisting largely of one big room serving as dining room, living 
room and bedroom. May search be made in a small room but not in 
such a large room? If you may search the bedroom part of a large 
room, why not a bedroom separated from the dining room by a par¬ 
tition? These are not silly hard cases. They put the principle to a test. 
The right to searcli an arrested person and to take the stuff on top 
of the desk at which lie sits has a justification of necessity which does 
not cat away the great principle of the Fourth Amendment. But to 
assume that this exception of a search incidental to arrest permits a 
freehanded search without warrant is to subvert the purpose of the 
Fourth Amendment by making the exception displace the principle. 
History and the policy which it represents alike admonish against it. 

To tear “unreasonable” from the context and history and purpose 
of the Fourth Amendment in applying the narrow exception of search 
as an incident to an arrest is to disregard the reason to which refer¬ 
ence must be made when a question arises under the Fourth Amend¬ 
ment. It is to make the arrest an incident to an unwarranted search 
instead of a warrantless search an incident to an arrest. The test by 
which searches and seizures must be judged is whether conduct is 
consonant with the main aim of the Fourth Amendment. The main 
aim of the Fourth Amendment is against invasion of the right of 
privacy as to one’s effects and papers without regard to the result of 
such invasion. The purpose of the Fourth Amendment was to assure 
that the existence of probable cause as the legal basis for making a 
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search was to be determined by a judicial officer before arrest and not 
after, subject only to what is necessarily to be excepted from such 
requirement. The exceptions cannot be enthroned into the rule. The 
justification for intrusion into a man's privacy was to be determined 
by a magistrate uninfluenced by what may turn out to be a successful 
search for papers, the desire to search for which might be the very 
reason for the Fourth Amendment's prohibition. The framers did not 
regard judicial authorization as a formal requirement for a piece 
of paper. They deemed a man's belongings part of his personality 
and his life.. .. 

By the Bill of Rights the founders of this country subordinated 
police action to legal restraints not in order to convenience the guilty 
but to protect the innocent. Nor did they provide that only the inno¬ 
cent may appeal to these safeguards. They knew too well that the 
successful prosecution of the guilty docs not require jeopardy to the 
innocent. The knock at the door under the guise of a warrant of 
arrest for a venial or spurious offense was not unknown to them. Com¬ 
pare the statement in Weeks v. United States , 232 U.S. 383, 390, that 
searches and seizures had been made under general warrants in Eng- 
land "in support of charges, real or imaginary." We have had grim 
reminders in our day of their experience. Arrest under a warrant for 
a minor or a trumped-up charge has been familiar practice in the past, 
is a commonplace in the police state of today, and too well-known 
in this country. See Lanzetta v. New Jersey , 306 U.S. 451. The prog¬ 
ress is too easy from police action unscrutinized by judicial authoriza¬ 
tion to the police state. The founders wrote into the Constitution 
their conviction that law enforcement does not require the easy but 
dangerous way of letting the police determine when search is called 
for without prior authorization by a magistrate. They have been vin¬ 
dicated in that conviction. It may safely be asserted that crime is most 
effectively brought to book when the principles underlying the con¬ 
stitutional restraints upon police action are most scrupulously ob¬ 
served. 

It is not as though we are asked to extend a mischievous doctrine 
that has been shown to hamper law enforcers. We are asked to over¬ 
rule decisions based on a long course of prior unanimous decisions, 
drawn from history and legislative experience.... For these cases 
ought not to be allowed to remain as derelicts on the stream of the 
law, if we overrule Trupiano . These are not outmoded decisions 
eroded by time. Even under normal circumstances, the Court ought 
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not to overrule such a series of decisions where no mischief flowing 
from them has been made manifest.... 

2. FEDERAL STANDARDS AND LOCAL COURTS 

TWINING v. NEW JERSEY 
211 U.S. 78(1908) 

[In a trial before a New Jersey state court. Twining and his 
co-defendant declined to take the stand nor did they call any wit¬ 
nesses. In accordance with state law the trial judge instructed the 
jury that they might properly consider this failure to take the stand 
in their deliberations on the verdict. The defendants were found 
guilty and sentenced to prison terms on charges of bank fraud.) 

Mr. Justice Moody ... delivered the opinion of the Court. 

In the view we take of the case we do not deem it necessary to 
consider whether, with respect to the federal question, there is any 
difference in the situation oi the two defendants. It is assumed, in 
respect of each, that the jury were instructed that they might draw 
an unfavorable inference against him from his failure to testify, 
where it was within his power, in denial of the evidence which 
tended to incriminate him. The law of the State ... permitted such 

an inference to be drawn-The general question therefore, is. 

whether such a law violates the Fourteenth Amendment, either by 
abridging the privileges or immunities of citizens ot the United States, 
or by depriving persons of their life, liberty or property without due 
process of law. In order to bring themselves within the protection of 
the Constitution it is incumbent on the defendants to prove two 
propositions: first, that the exemption ft-om compulsory self-incrimi¬ 
nation is guaranteed by the Federal Constitution against impairment 
by the States; and, second, if it be so guaranteed, that the exemption 
was in fact impaired in the case at bar. The first proposition naturally 
presents itself for earlier consideration. If the right here asserted is 
not a federal right, that is the end of the case. We have no authority 
to go further and determine whether the state court has erred in 
the interpretation and enforcement of its own laws. 

The defendants contend, in the first place, that the exemption 
from self-incrimination is one of the privileges and immunities of 
citizens of the United States which the Fourteenth Amendment for¬ 
bids the States to abridge. It is not argued that the defendants are 
protected by that part of the Fifth Amendment which provides that 
"no person ... shall be compelled in any criminal case to be a witness 
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against himself,” for it is recognized by counsel that by a long line 01 
decisions the first ten Amendments are not operative on the States. 
Barron v. Baltimore, 7 Pet. 243;-But it is argued that this privi¬ 

lege is one of the fundamental rights of national citizenship, placed 
under national protection by the Fourteenth Amendment, and it 
is specifically argued that the "privileges and immunities of citizens 
of the United States,” protected against state action by that Amend¬ 
ment. include those fundamental personal rights which were pro¬ 
tected against national action by the first eight Amendments: that 
this was the intention of the framers of the Fourteenth Amendment, 
and that this part of it would otherwise have little or no meaning 
and effect. These arguments are not new to this Court and the an¬ 
swer to them is found in its decisions. The meaning of the phrase 
"privileges and immunities of citizens of the United States,” as used 
in the Fourteenth Amendment, came under early consideration in 
the Slaughter-House Cases, 16 Wall. 36. .. . 

There can be no doubt, so far as the decision in the Slaughter- 
House Cases has determined the question, that the civil rights some¬ 
times described as fundamental and inalienable, which before the 
war Amendments were enjoyed by state citizenship and protected by 
state government, were left untouched by this clause of the Four¬ 
teenth Amendment. Criticism of this case has never entirely ceased, 
nor has it ever received universal assent by members of this Court. 
Undoubtedly, it gave much less effect to the Fourteenth Amendment 
than some of the public men active in framing it intended, and 
disappointed many others. On the other hand, if the views of the 
minority had prevailed it is easy to see how far the authority and 
independence of the States would have been diminished, by sub¬ 
jecting all their legislative and judicial acts to correction by the 
legislative and review by the judicial branch of the National Govern¬ 
ment. But we need not now inquire into the merits of the original dis¬ 
pute. This part at least of the Slaughter-House Cases has been steadily 
adhered to by this Court, so that it was said of it, in a case where the 
same clause of the amendment was under consideration (Maxwell v. 
Dow, 176 U.S. 581, 591). "The opinion upon the matters actually 
involved and maintained by the judgment in the case has never been 
doubted or overruled by any judgment of this Court.” The distinc¬ 
tion between national and state citizenship and their respective 
privileges there drawn has come to be firmly established. ... If. 
then, it be assumed, without deciding the point, that an exemption 
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from compulsory self-incrimination is what is described as a funda¬ 
mental right belonging to all who live under a free government, and 
incapable of impairment by legislation or judicial decision, it is. 
so far as the States are concerned, a fundamental right inherent in 
state citizenship, and is a privilege or immunity of that citizenship 
only. Privileges and immunities of citizens of the United States, on 
the other hand, are only such as arise out of the nature and essential 
character of the national government, or are specifically granted 
or secured to all citizens or persons by the Constitution of the United 
States.... 

... But assuming it to be true that the exemption from self-in¬ 
crimination is not, as a fundamental right of national citizenship, 
included in the privileges and immunities of citizens of the United 
States, counsel insist that, as a right specifically granted or secured 
by the Federal Constitution, it is included in them. This view is 
based upon the contention which must now be examined, that the 
safeguards of personal rights which are enumerated in the first eight 
Articles of amendment to the Federal Constitution, sometimes 
called the Federal Bill of Rights, though they were by those Amend¬ 
ments originally secured only against national action, are among the 
privileges and immunities of citizens of the United States, which this 
clause of the Fourteenth Amendment protects against state action. 
... The question is no longer open in this Court. The right of trial 
by jury in civil cases, guaranteed by the Seventh Amendment (Walker 
v. Sauvinet, 92 U.S. 90), and the right to bear arms guaranteed by 
the Second Amendment (Presser v. Illinois, 116 U.S. 252), have been 
distinctly held not to be privileges and immunities of the United 
States guaranteed by the Fourteenth Amendment against abridg¬ 
ment by the States, and in effect the same decision was made in 
respect of the guarantee against prosecution, except by indictment 
> of a grand jury, contained in the Fifth Amendment (Hurtado v. 
California, no U.S. 5*6), and in respect to the right to be con¬ 
fronted with witnesses contained in the Sixth Amendment. West v. 
Louisiana, 194 U.S. 258. In Maxwell v. Dow, supra, where the plain¬ 
tiff in error had been convicted in a state court of a felony upon in¬ 
formation, and by a jury of eight persons, it was held that the indict¬ 
ment, made indispensable by the Fifth Amendment, and the trial 
by jury guaranteed by the Sixth Amendment were not privileges 
and immunities of citizens of the United States, as those words were 
used in the Fourteenth Amendment.... 
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We conclude, therefore, that the exemption from compulsory 
self-incrimination is not a privilege or immunity of national citizen¬ 
ship guaranteed by this clause of the Fourteenth Amendment against 
abridgment by the States.... 

The defendants, however, do not stop here. They appeal to another 
clause of the Fourteenth Amendment, and insist that the self-incrim¬ 
ination. which they alleged the instruction to the jury compelled, 
was a denial of due process of law. This contention requires separate 
consideration, for it is possible that some of the personal rights safe¬ 
guarded by the first eight Amendments against national action may 
also be safeguarded against state action, because a denial of them 
would be a denial of due process of law. Chicago, Burlington & 
Quincy Railroad v. Chicago, 166 U.S. 226. If this is so, it is not 
because those rights are enumerated in the first eight Amendments, 
but because they are of such a nature that they are included in the 
conception of due process of law. Few phrases of the law are so elusive 
of exact apprehension as this. Doubtless the difficulties of ascertain¬ 
ing its connotation have been increased in American jurisprudence, 
where it has been embodied in constitutions and put to new uses 
as a limit on legislative power. This Court has always declined to 
give a comprehensive definition of it, and has preferred that its full 
meaning should be gradually ascertained by the process of inclusion 
and exclusion in the course of the decisions of cases as they arise. 
There are certain general principles well settled, however, which 
narrow the field of discussion and may serve as helps to correct con¬ 
clusions. ... 

First. What is due process of law may be ascertained by an ex¬ 
amination of those settled usages and modes of proceedings existing 
in the common and statute law of England before the emigration of 
our ancestors and shown not to have been unsuited to their civil 
and political condition by having been acted on by them after the 
settlement of this country.... 

Second. It does not follow, however, that a procedure settled in 
English law at the time of the emigration, and brought to this 
country and practiced by our ancestors, is an essential element of due 
process of law. If that were so the procedure of the first half of the 
seventeenth century would be fastened upon the American jurispru¬ 
dence like a straight jacket, only to be unloosed by constitutional 
amendment.. .. 
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Third. But, consistently with the requirements <>1 due process, no 
change in ancient procedure can be made which disregards those 
fundamental principles, to be ascertained from time to time by 
judicial action, which have relation to process of law and protect 
the citizen in his private right, and guard him against the arbitrary 
action of government. ... 

The question under consideration may first be tested by the appli¬ 
cation of these settled doctrines of this Court.... Nothing is more 
certain, in point of historical fact, than that the practice of com¬ 
pulsory self-incrimination in the courts and elsewhere existed for 
four hundred years alter the granting of Magna Carta, continued 
throughout the reign of Charles 1 (though then beginning to be 
seriously questioned), gained at least some foothold among the early 
colonists of this country, and was not entirely omitted at trials in 
England until the eighteenth century. 

[The Court surveys the historical background of the subject and 
concludes that the investigation ' does not tend to show that it was 
then (in 1787) in this country the universal or even general belief 
that the privilege ranked among the fundamental and inalienable 
rights of mankind; ...”] 

The decisions of this Court, though they arc silent on the precise 
question before us, ought to be searched to discover il they present 
any analogies which are helpful in its decision. The essential elements 
of due process of law, already established by them, arc singularly 
few, though of wide application and deep significance. We are not 
here concerned with due process in restraining substantive laws, as, 
for example, that which forbids the taking of private property for 
public use without compensation. We need notice now only those 
cases which deal with the principles which must be observed in the 
trial of criminal and civil causes. Due process requires that the court 
which assumes to determine the rights of parties shall have jurisdic¬ 
tion, ... and that there shall be notice and opportunity for hearing 
given the parties,. .. Subject to these two fundamental conditions, 
which seem to be universally prescribed in all systems of law estab¬ 
lished by civilized countries, this Court has up to this time sustained 
all state laws, statutory or judicially declared, regulating procedure, 
evidence and methods of trial, and held them to be consistent with 
due process of law.... 

It is impossible to reconcile the reasoning of these cases and the 
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rule which governed their decision with the theory that an exemption 
from compulsory self-incrimination is included in the conception of 
due process of law.. .. 

Even if the historical meaning of due process of law and the de¬ 
cisions of tliis Court did not exclude the privilege from it, it would 
he going far to rate it as an immutable principle of justice which is 
the inalienable possession of every citizen of a free government. 
Salutary as the principle may seem to the great majority, it cannot 
he ranked with the right to hearing before condemnation, the im¬ 
munity from arbitrary power not acting by general laws, and the 
inviolability of private property.... 

Judgment affirmed. 

Mr. Justice Harlan, dissenting.... 

PALKO v. CONNECTICUT 
302 U.S. 319(1938) 

Mr. Justice Cardozo delivered the opinion of the Court. 

A statute of Connecticut permitting appeals in criminal cases to 
he taken by the state is challenged by appellant as an infringement 
of the Fourteenth Amendment of the Constitution of the United 
States. Whether the challenge should be upheld is now to be de¬ 
termined. 

Appellant was indicted in Fairfield County, Connecticut, for the 
crime of murder in the first degree. A jury found him guilty of mur¬ 
der in the second degree, and he was sentenced to confinement in the 
state prison for life. Thereafter the State of Connecticut, with the 
permission of the judge presiding at the trial, gave notice of appeal 
to the Supreme Court of Errors. This it did pursuant to an act adopted 

in 1886_Public Acts 1886, p. 560, now §6494 of the General 

Statutes. Upon such appeal, the Supreme Court of Errors reversed 
the judgment and ordered a new trial.... It found that there had 
been error of law to the prejudice of the state (1) in excluding testi¬ 
mony as to a confession by defendant; (2) in excluding testimony 
upon cross-examination of defendant to impeach his credibility; and 
(3) in the instructions to the jury as to the difference between first 
and second degree murder. 

Pursuant to the mandate of the Supreme Court of Errors, defend¬ 
ant was brought to trial again. Before a jury was impaneled, and also 
at later stages of the case, he made the objection that the effect of 
the new trial was to place him twice in jeopardy for the same offense, 
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and in so doing to violate the Fourteenth Amendment of the Consti¬ 
tution of the United States. Upon the overruling of the objection 
the trial proceeded. The jury returned a verdict of murder in the 
first degree, and the court sentenced the defendant to the punishment 

of death. The Supreme Court of Errors affirmed-The case is 

here upon appeal. .. . 

l. The execution of the sentence will not deprive appellant of his 
life without the process of law assured to him by the Fourteenth 
Amendment of the Federal Constitution. 

The argument for appellant is that whatever is forbidden by the 
Fifth Amendment is forbidden by the Fourteenth also. The Fifth 
Amendment, which is not directed to the states, but solely to the 
federal government, creates immunity from double jeopardy. No 
person shall be "subject for the same offense to be twice put in 
jeopardy of life or limb." The Fourteenth Amendment ordains, nor 
shall any state deprive any person of life, liberty, or property, with¬ 
out due process of law." To retry a defendant, though under one 
indictment and only one, subjects him. it is said, to double jeopardy 
in violation of the Fifth Amendment, if the prosecution is one on 
behalf of the United States. From this the consequence is said to fol¬ 
low that there is a denial of life or liberty without due process of 
law, if the prosecution is one on behalf of the People of a State- 


We have said that in appellant s view the Fourteenth Amendment 
is to be taken as embodying the prohibitions of the Fifth. His thesis 
is even broader. Whatever would be a violation of the original bill 


of rights (Amendments I to VIII) if done by the federal government 
is now equally unlawful by force of the Fourteenth Amendment if 
done by a state. There is no such general rule. 

The Fifth Amendment provides, among other things, that no per¬ 
son shall be held to answer for a capital or otherwise infamous crime 
unless on presentment or indictment of a grand jury. This Court has 
held that, in prosecutions by a state, presentment or indictment by 
a grand jury may give way to informations at the instance of a public 
officer. Hurtado v. California, no U.S. 516;-The Fifth Amend¬ 

ment provides also that no person shall be compelled in any criminal 
case to be a witness against himself. This Court has said that, in 
prosecutions by a state, the exemption will fail if the state elects to 
end it. Twining v. New Jersey, 211 U.S. 78.... The Sixth Amend¬ 
ment calls for a jury trial in criminal cases and the Seventh for a 
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jury trial in civil cases at common law where the value in controversy 
shall exceed twenty dollars. This Court has ruled that consistently 
with those amendments trial by jury may be modified by a state or 
abolished altogether. Walker v. Sauvinet, 92 U.S. 90; Maxwell v. 
Dow, 176 U.S. 581; .... As to the Fourth Amendment, one should 
refer to Weeks v. United States, 232 U.S. 383, 398/ and as to other 
provisions of the Sixth, to West v. Louisiana, 194 U.S. 258. 

On the other hand, the due process clause of the Fourteenth 
Amendment may make it unlawful for a state to abridge by its sta¬ 
tutes the freedom of speech which the First Amendment safeguards 
against encroachment by the Congress, De Jonge v. Oregon, 299 U.S. 
353, 364; Herndon v. Lowry, 301 U.S. 242, 259; or the like freedom 
of the press, Grosjean v. American Press Co., 297 U.S. 233; Near 
v. Minnesota, 283 U.S. 697, 707; or the free exercise of religion, 
Hamilton v. Regents of University, 293 U.S. 245, 262; ... ; or the 
right of peaceable assembly, without which speech would be unduly 
trammeled. De Jonge v. Oregon, supra; Herndon v. Lowry, supra; 
or the right of one accused of crime to the benefit of counsel. Powell 
v. Alabama, 287 U.S. 45.® In these and other situations immunities 
that are valid as against the federal government by force of the specific 
pledges of particular amendments have been found to be implicit 
in the concept of ordered liberty, and thus, through the Fourteenth 
Amendment, become valid as against the states. 

The line of division may seem to be wavering and broken if there is 
a hasty catalogue of the cases on the one side and on the other. Reflec¬ 
tion and analysis will induce a different view. There emerges the per¬ 
ception of a rationalizing principle which gives to discrete instances 
a proper order and coherence. The right to trial by jury and the 
immunity from prosecution except as the result of an indictment 
may have value and importance. Even so, they are not of the very 
essence of a scheme of ordered liberty. To abolish them is not to 

7 Bui note ihe more recent decision in Wolf v. Colorado, 338 U.S. 25 ( 1949 ) • 

p. C04. .... 

8 In a later, omitted portion of this opinion Cardoro notes that the decision in the 
Powell case "did not turn upon the fact that the benefit of counsel would have been 
guaranteed to the defendants by the provisions of the Sixth Amendment if they had l>ecn 
prosecuted in a federal court," but that the benefit of counsel was, under the circum¬ 
stances, held essential to a fair hearing. Beginning with Betts v. Brady, 316 U.S. 455 
(1942). a majority of the Court, against vigorous dissent, have adhered to the rule that 
the right to counsel is not. as here stated by Cardoro. incorporated into the Fourteenth 
Amendment. See Bute v. Illinois, ante, ch. IX. A detailed analysis of the cases may be 
found in Chapter VI of Francis H. Heller. The Sixth Amendment to the Constitution 
of the United States: A Study in Constitutional Development, Lawrence: University ot 
Kansas Press. 1951. 
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violate a “principle of justice so rooted in the traditions and con¬ 
science of our people as to be ranked as fundamental." ... Few would 
be so narrow or provincial as to maintain that a fair and enlightened 
system of justice would be impossible without them. What is true of 
jury trials and indictments is true also, as the cases show, of the im¬ 
munity from compulsory self-incrimination. Twining v. New Jersey, 
supra. This too might be lost, and justice will still be done. Indeed, 
today as in the past there are students of our penal system who look 
upon the immunity as a mischief rather than a benefit, and who would 
limit its scope, or destroy it altogether.. .. The exclusion of these 
immunities and privileges from the privileges and immunities pro¬ 
tected against action of the States has not been arbitrary or casual. 
It has been dictated by a study and appreciation of the meaning, the 
essential implications, of liberty itself. 

We reach a different plane of soc ial and moral values when we pass 
to the privileges and immunities that have been taken over from the 
earlier articles of the federal bill of rights and brought within the 
Fourteenth Amendment by a proc ess of absorption. I hese in their 
origin were effective against the federal government alone. If the 
Fourteenth Amendment has absorbed them, the process of absorp¬ 
tion has had its source in the belief that neither liberty, nor justice 
would exist if they were sacrificed. Twining v. New Jersey, supra, 
p. 99. This is true, for illustration, of freedom of thought and speec h. 
Of that freedom one may say that it is the matrix, the indispensable 
condition, of nearly every other form of freedom. With rare aberra¬ 
tions a pervasive recognition of that truth can be traced in our 
history, political and legal. So it has come about that the domain ol 
liberty, withdrawn by the Fourteenth Amendment from encroach¬ 
ment by the states, has been enlarged by latter-day judgments to 
include liberty of mind as well as liberty of action.... 

Our survey of the cases serves, we think, to justify the statement 
that the dividing line between them, if not unfaltering throughout 
its course, has been true for the most part to a unifying principle. On 
which side of the line the case made out by the appellant has appro¬ 
priate location must be the next inquiry and the final one. Is that 
kind of double jeopardy to which the statute has subjected him a 
hardship so acute and shocking that our polity will not indure it? 
Does it violate those “fundamental principles of liberty and justice 
which lie at the base of all our civil and political institutions?”... The 
answer surely must be “no.” What the answer would have to be if 
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the state were permitted after a trial free from error to try the accused 
over again or to bring another case against him, we have no occasion 
to consider. We deal with the statute before us and no other. The 
state is not attempting to wear the accused out by a multitude of 
cases with accumulated trials. It asks no more than this that the case 
against him shall go on until there shall be a trial free from the 
corrosion of substantial legal error.... This is not cruelty at all, nor 
even vexation in any immoderate degree. If the trial had been in¬ 
fected with error adverse to the accused, there might have been review 
at his instance, and as often as necessary to purge the vicious taint. 
A reciprocal privilege, subject at all times to the discretion of the 
presiding judge ..., has now been granted to the state. There is 
here no seismic innovation. The edifice of justice stands, in its 
symmetry, to many, greater than before. 

2. The conviction of appellant is not in derogation of any privileges 
or immunities that belong to him as a citizen of the United States. 

There is argument in his behalf that the privileges and immunities 
clause of the Fourteenth Amendment as well as the due process 
clause has been flouted by the judgment. 

Maxwell v. Dow, supra, p. 584, gives all the answer that is neces¬ 
sary. 

The judgment is affirmed. 

Mr. Justice Butler dissents. 

ADAMSON v. CALIFORNIA 
332U.S. 46 (1947) 

Mr. Justice Reed delivered the opinion of the Court. 

The appellant, Adamson, a citizen of the United States, was con¬ 
victed, without recommendation for mercy, by a jury in a Superior 
Court of the State of California of murder in the first degree. After 
considering the same objections to the conviction that are pressed 
here, the sentence of death was affirmed by the Supreme Court of 
the state.... The provisions of California law which were challenged 
in the state proceedings as invalid under the Fourteenth Amendment 
to the Federal Constitution ... permit the failure of a defendant to 
explain or to deny evidence against him to be commented upon by 
court and by counsel and to be considered by court and jury. The 
defendant did not testify. As the trial court gave its instructions and 
the District Attorney argued the case in accordance with the constitu¬ 
tional and statutory provisions [of the state] just referred to, we have 
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[or decision the question ol their constitutionality in these circum¬ 
stances under the limitations of § i of the Fourteenth Amendment. 

The appellant was charged in the information with former con¬ 
victions for burglary, larceny and robbery and pursuant to § 1025. 
California Penal Code, answered that he had suffered the previous 
convictions. This answer barred allusion to these charges of convic¬ 
tions on the trial. Under California's interpretation of § 1025 of the 
Penal Code and § 2051 of the Code of Civil Procedure, however, if 
the defendant, after answering affirmatively charges alleging prior 
convictions, takes the witness stand to deny or explain away other 
evidence that has been introduced "the commission of these crimes 
could have been revealed to the jury on cross-examination to im¬ 
peach his testimony." This forces an accused who is a repealed 
offender to choose between the risk of having his prior offenses dis¬ 
closed to the jury or of having it draw harmful inferences from un¬ 
contradicted evidence that can only be denied or explained by the 
defendant. 

In the first place, appellant urges that the provision of the Fifth 
Amendment that no person "shall be compelled in any criminal 
case to be a witness against himself" is a fundamental national privi¬ 
lege or immunity protected against state abridgment by the Four¬ 
teenth Amendment or a privilege or immunity secured, through 
the Fourteenth Amendment, against deprivation by state action be¬ 
cause it is a personal right, enumerated in the federal Bill of Rights. 

Secondly, appellant relies upon the due process of law clause of the 
Fourteenth Amendment to invalidate the provisions of the California 
law ... as applied (a) because comment on failure to testify is per¬ 
mitted, (b) because appellant was forced to forego testimony in 
person because of danger of disclosure of his past convictions through 
cross-examination and (c) because the presumption of innocence 
was infringed by the shifting of the burden of proof to appellant 
in permitting comment on his failure to testify. 

We shall assume, but without any intention thereby of ruling 
upon the issue, that permission by law to the court, counsel and 
jury to comment upon and consider the failure of defendant ' to 
explain or to deny by his testimony any evidence or facts in the 
case against him” would infringe defendant's privilege against self¬ 
incrimination under the Fifth Amendment if this were a trial in a 
court of the United States under a similar law. Such an assumption 
does not determine appellant's rights under the Fourteenth Amend- 
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ment. It is settled law that the clause of the Fifth Amendment, 
protecting a person against being compelled to be a witness against 
himself, is not made effective by the Fourteenth Amendment as a 
protection against state action on the ground that freedom from 
testimonial compulsion is a right of national citizenship, or because it 
is a personal privilege or immunity secured by the Federal Constitu¬ 
tion as one of the rights of man that are listed in the Bill of Rights. 

The reasoning that leads to those conclusions starts with the un¬ 
questioned premise that the Bill of Rights, when adopted, was for 
the protection of the individual against the federal government and 
its provisions were inapplicable to similar actions done by the states. 

Barron v. Baltimore, 7 Pet. 243.With the adoption of the 

Fourteenth Amendment, it was suggested that the dual citizenship 
recognized by its first sentence, secured for citizens federal protection 
for their elemental privileges and immunities of state citizenship. 
The Slaughter-House Cases decided, contrary to the suggestion, that 
these rights, as privileges and immunities of state citizenship, re¬ 
mained under the sole protection of the state governments.... The 
power to free defendants in state trials from self-incrimination was 
specifically determined to be beyond the scope of the privileges and 
immunities clause* of the Fourteenth Amendment in Twining v. 
New Jersey, 211 U.S. 78, 91-98.... After declaring that state and 
national citizenship coexist in the same person, the Fourteenth 
Amendment forbids a state from abridging the privileges and im¬ 
munities of citizens of the United States. As a matter of words, this 
leaves a state free to abridge, within the limits of the due process 
clause, the privileges and immunities flowing from state citizenship. 
This reading of the Federal Constitution has heretofore found favor 
with the majority of this Court as a natural and logical interpreta¬ 
tion_We reaffirm the conclusion ... that protection against self¬ 

incrimination is not a privilege or immunity of national citizenship. 

Appellant secondly contends that if the privilege against self-in- 
crimination is not a right protected by the privileges and immunities 
clause of the Fourteenth Amendment against state action, this privi¬ 
lege, to its full scope under the Fifth Amendment, inheres in the 
right to a fair trial. A right to a fair trial is a right admittedly pro¬ 
tected by the due process clause of the Fourteenth Amendment. 
Therefore, appellant argues, the due process clause of the Fourteenth 
Amendment protects his privilege against self-incrimination. The 
due process clause of the Fourteenth Amendment, however, does 
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not draw all the rights of the federal Bill of Rights under its protec¬ 
tion. That contention was made and rejected in Palko v. Connecticut, 

302 U.S. 319, 323_[That case] held that such provisions of the 

Bill of Rights as were "implicit in the concept of ordered liberty" 
became secure from state interference by the clause. But it held noth¬ 
ing more. 

... For a state to require testimony from an accused is not neces¬ 
sarily a breach of a state's obligation to give a fair trial. I hcrefore, 
we must examine the effect of the California law applied in this 
trial to see whether the comment on failure to testify violates the 
protection against state action that the due process clause does grant 
to an accused. The due process clause forbids compulsion to testify 
by fear of hurt, torture or exhaustion. It forbids any other type of 
coercion that falls within the scope of due process. California fol¬ 
lows Anglo-American legal tradition in excusing defendants in 
criminal prosecutions from compulsory testimony.... That is a 
matter of legal policy and not because of the requirements of due 
process under the Fourteenth Amendment. So our inquiry is directed, 
not at the broad question of the constitutionality of compulsory tes¬ 
timony from the accused under the due process clause, but to the 
constitutionality of the provision of the California law that permits 
comment upon his failure to testify- . 

Generally, comment on the failure of an accused to testify is for¬ 
bidden in American jurisdictions. This arises from state constitu¬ 
tional or statutory provisions similar in charac ter to the federal pro¬ 
visions_California, however, is one of a few states that permit 

limited comment upon a defendants failure to testify. That per¬ 
mission is narrow. The California law ... authorizes comment by 
court and counsel upon the "failure of the defendant to explain or 
to deny by his testimony any evidence or facts in the case against 
him." This does not involve any presumption, rebuttable or irrebut¬ 
table, either of guilt or of the truth of any fact, that is offered in 
evidence.... It allows inferences to be drawn from proven facts. Be¬ 
cause of this clause, the court can direct the jury’s attention to 
whatever evidence there may be that a defendant could deny and 
the prosecution can argue as to inferences that may be drawn Irom 
the accused's failure to testify. ... However sound may be the legisla¬ 
tive conclusion that an accused should not be compelled in any 
criminal case to be a witness against himself, we sec no reason why 
comment should not be made upon his silence.... 
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Appellant sets out the circumstances of this case, however, to show 
coercion and unfairness in permitting comment. The guilty person 
was not seen at the place and time of the crime. There was evidence, 
however, that entrance to the place or room where the crime was 
committed might have been obtained through a small door. It was 
freshly broken. Evidence showed that six fingerprints on the door 
were petitioner’s. Certain diamond rings were missing fTom the de¬ 
ceased's possession. There was evidence that appellant, sometime after 
the crime, asked an unidentified person whether the latter would be 
interested in purchasing a diamond ring. As has been stated, the 
information charged other crimes to appellant and he admitted them. 
His argument here is that he could not take the stand to deny the 
evidence against him because he would be subjected to a cross-exam¬ 
ination as to former crimes to impeach his veracity and the evidence 
so produced might well bring about his conviction. Such cross-exam¬ 
ination is allowable in California.... Therefore, appellant contends 
the California statute permitting comment denies him due process. 

It is true that if comment were forbidden, an accused in this situa¬ 
tion could remain silent and avoid evidence of former crimes and 
comment upon his failure to testify. We are of the view, however, that 
a state may control such a situation in accordance with its own ideas 
of the most efficient administration of criminal justice. The purpose 
of due process is not to protect an accused against a proper convic¬ 
tion but against an unfair conviction. When evidence is before a 
jury that threatens conviction, it does not seem unfair to require 
him to choose between leaving the adverse evidence unexplained 
and subjecting himself to impeachment through disclosure of former 
crimes. Indeed, this is a dilemma with which any defendant may be 
faced. If facts, adverse to the defendant, are proven by the prosecu¬ 
tion, there may be no way to explain them favorably to the accused 
except by a witness who may be vulnerable to impeachment on 
cross-examination. The defendant must then decide whether or not 
to use such a witness. The fact that the witness may also be the de¬ 
fendant makes the choice more difficult but a denial of due process 
does not emerge from the circumstances. 


We find no other error that gives ground for our intervention in 
California’s administration of criminal justice. 

Affirmed. 
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Mr. Justice Frankfurter, concurring. 
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For historical reasons a limited immunity from the common duty 
to testify was written into the Federal Bill of Rights, and I am pre¬ 
pared to agree that, as pan of that immunity, comment on the failure 
of an accused to take the witness stand is forbidden in federal prose¬ 
cutions. ... But to suggest that such a limitation can be drawn out of 
“due process” in its protection of ultimate decency in a civilized 
society is to suggest that the Due Process Clause fastened fetters of 
unreason upon the States.... 

Between the incorporation of the Fourteenth Amendment into 
the Constitution and the beginning of the present membership of 
the Court—a period of seventy years—the scope of that Amendment 
was passed upon by forty-three judges. Of all these judges, only one 
[Harlan], who may respectfully be called an eccentric exception, 
ever indicated the belief that the Fourteenth Amendment was a 
shorthand summary of the first eight Amendments theretolorc limit¬ 
ing only the Federal Government, and that due process incorporated 
those eight Amendments as restrictions upon the powers of the 
States. Among these judges were not only those who would have to 
be included among the greatest in the history of the Court, but—it 
is especially relevant to note—they included those whose services in 
the cause of human rights and the spirit of freedom are the most 
conspicuous in our history. It is not invidious to single out Miller, 
Davis, Bradley, Waite, Matthews, Gray, Fuller, Holmes, Brandeis, 
Stone and Cardozo (to speak only of the dead) as judges who were 
alert in safeguarding and promoting the interests of liberty and 
human dignity through law. But they were also judges mindful of 
the relation of our federal system to a progressively democratic society 
and therefore duly regardful of the scope of authority that was left 
to the States even after the Civil War. And so they did not find that 
the Fourteenth Amendment, concerned as it was with matters funda¬ 
mental to the pursuit of justice, fastened upon the States procedural 
arrangements which, in the language of Mr. Justice Cardozo, only 
those who are "narrow or provincial” would deem essential to “a 
fair and enlightened system of Justice.” Palko v. Connecticut, 302 
U.S. 319, 325. To suggest that it is inconsistent with a truly free so¬ 
ciety to begin prosecutions without an indictment, to try petty civil 
cases without the paraphernalia of a common law jury, to take into 
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consideration that one who has full opportunity to make a defense 
remains silent is, in de Tocqueville's phrase, to confound the familiar 
with the necessary. 

The short answer to the suggestion that the provision of the Four¬ 
teenth Amendment, which ordains "nor shall any State deprive any 
person of life, liberty, or property, without due process of law," was 
a way of saying that every State must thereafter initiate prosecutions 
through indictment by a grand jury, must have a trial by a jury of 
twelve in criminal cases, and must have trial by such a jury in com¬ 
mon law suits where the amount in controversy exceeds twenty dol¬ 
lars, is that it is a strange way of saying it. It would be extraordinarily 
strange for a Constitution to convey such specific commands in such 
a roundabout and inexplicit way. After all, an amendment to the 
Constitution should be read in a " 'sense most obvious to the common 
understanding at the time of its adoption.'. .. For it was for public 
adoption that it was proposed." See Mr. Justice Holmes in Eisner v. 
Macomber, 252 U.S. 189. 220. Those reading the English language 
with the meaning which it ordinarily conveys, those conversant with 
the political and legal history of the concept of due process, those 
sensitive to the relations of the States to the central government as 
well as the relation of some of the provisions of the Bill of Rights to 
the process of justice, would hardly recognize the Fourteenth Amend¬ 
ment as a cover for the various explicit provisions of the first eight 
Amendments. Some of these are enduring reflections of experience 
with human nature, while some express the restricted views of Eight¬ 
een th-Century England regarding the best methods for the ascertain¬ 
ment of facts. The notion that the Fourteenth Amendment is a covert 
way of imposing upon the States all the rules which it seemed impor¬ 
tant to Eighteenth Century statesmen to write into the Federal 
Amendments, was rejected by judges who were themselves witnesses 
of the process by which the Fourteenth Amendment became part of 
the Constitution. Arguments that may now be adduced to prove that 
the first eight Amendments were concealed within the historic phras¬ 
ing of the Fourteenth Amendment were not unknown at the time of 
its adoption. A surer estimate of their bearing was possible for judges 
at the time than distorting distance is likely to vouchsafe. Any evi¬ 
dence of design or purpose not contemporaneously known could 
hardly have influenced those who ratified the Amendment. Remarks 
of a particular proponent of the Amendment, no matter how influen¬ 
tial, are not to be deemed part of the Amendment. What was sub- 
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mined for ratification was his proposal, not his speech. Thus, at the 
time of the ratification of the Fourteenth Amendment the constitu¬ 
tions of nearly half of the ratifying States did not have the rigorous 
requirements of the Fifth Amendment for instituting criminal pro- 
cedings through a grand jury. It could hardly have occurred to these 
States that by ratifying the Amendment they uprooted their estab¬ 
lished methods for prosecuting crime and fastened upon themselves 
a new prosecutorial system. 


It may not be amiss to restate the pervasive function of the Four¬ 
teenth Amendment in exacting from the States observance of basic 
liberties. .. . The Amendment neither comprehends the specific pro¬ 
visions by which the founders deemed it appropriate to restrict the 
federal government nor is it confined to them. The Due Process 
Clause of the Fourteenth Amendment has an independent potency, 
precisely as does the Due Process Clause of the Fifth Amendment 
in relation to the Federal Government. It ought not to require argu¬ 
ment to reject the notion that due process of law meant one thing 
in the Fifth Amendment and another in the Fourteenth. The Fifth 
Amendment specifically prohibits prosecution of an “infamous crime" 
except upon indictment; it forbids double jeopardy: it bars compel¬ 
ling a person to be a witness against himself in any criminal case; it 
precludes deprivation of “life, liberty, or property, without due 
process of law." Are Madison and his contemporaries in the framing 
of the Bill of Rights to be charged with writing into it a meaningless 
clause? To consider “due process of law” as merely a shorthand state¬ 
ment of other specific clauses in the same amendment is to attribute 
to the authors and proponents of this Amendment ignorance of, or 
indifference to, a historic conception which was one of the great 
instruments in the arsenal of constitutional freedom which the Bill 
of Rights was to protect and strengthen. 


And so, when, as in a case like the present, a conviction in a State 
court is here for review under a claim that a right protected by the 
Due Process Clause of the Fourteenth Amendment has been denied, 
the issue is not whether an infraction of one of the specific provisions 
of the first eight Amendments is disclosed by the record. The relevant 
question is whether the criminal proceedings which resulted in con- 
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viction deprived the accused of the due process of law to which the 
United States Constitution entitled him. Judicial review of that guar¬ 
anty of the Fourteenth Amendment inescapably imposes upon this 
Court an exercise of judgment upon the whole course of the proceed¬ 
ings in order to ascertain whether they offend those canons of decency 
and fairness which express the notions of justice of English-speaking 
peoples even toward those charged with the most heinous offenses. 
These standards of justice are not authoritatively formulated any¬ 
where as though they were prescriptions in a pharmacopoeia. But 
neither does the application of the Due Process Clause imply that 
judges are wholly at large. The judicial judgment in applying the 
Due Process Clause must move within the limits of accepted notions 
of justice and is not to be based upon the idiosyncrasies of a merely 
personal judgment. The fact that judges among themselves may differ 
whether in a particular case a trial offends accepted notions of justice 
is not disproof that general rather than idiosyncratic standards are 
applied. An important safeguard against such merely individual judg¬ 
ment is an alert deference to the judgment of the State court under 
review. 

Mr. Justice Black, dissenting. 

The appellant was tried for murder in a California state court. 
He did not take the stand as a witness in his own behalf. The prose¬ 
cuting attorney, under purported authority of a California statute, 
Cal. Penal Code, § 1323, argued to the jury that an inference of guilt 
could be drawn because of appellant's failure to deny evidence offered 
against him. The appellant's contention in the state court and here 
[is] that the statute denies him a right guaranteed by the Federal 
Constitution. The argument is that (1) permitting comment upon 
his failure to testify has the effect of compelling him to testify so as 
to violate that provision of the Bill of Rights contained in the Fifth 
Amendment that “No person ... shall be compelled in any criminal 
case to be a witness against himself’; and (2) although this provision 
of the Fifth Amendment originally applied only as a restraint upon 
federal courts, Barron v. Baltimore , 7 Pet. 243, the Fourteenth 
Amendment was intended to, and did, make the prohibition against 
compelled testimony applicable to trials in state courts. 

The Court refuses to meet and decide the appellant's first conten¬ 
tion. ... I must consider the case on the same assumption that the 
Court does. For the discussion of the second contention turns out to 
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be a decision which reaches far beyond the relatively narrow issues 
on which this case might have turned. 

This decision reasserts a constitutional theory spelled out in Twin¬ 
ing v. New Jersey, 211 U.S. 78, that this Court is endowed by the 
Constitution with boundless power under "natural law" periodically 
to expand and contract constitutional standards to conform to the 
Court s conception of what at a particular lime constitutes "civilized 
decency" and "fundamental liberty and justice." Invoking this I win - 
ing rule, the Court concludes that although comment upon testimony 
in a federal court would violate the Fifth Amendment, identical com¬ 
ment in a state court does not violate today's fashion in civilized 
decency and fundamentals and is therefore not prohibited by the 
Federal Constitution as amended. 

The Twining Case was the first, as it is the only, decision of this 
Court, which has squarely held that states were free, notwithstanding 
the Fifth and Fourteenth Amendments, to extort evidence from one 
accused of crime. I agree that if Twining be reaffirmed, the result 
reached might appropriately follow. But I would not reaffirm the 
Twining decision. I think that decision and the "natural law" theory 
of the Constitution upon which it relies degrade the constitutional 
safeguards of the Bill of Rights and simultaneously appropriate for 
this Court a broad power which we are not authorized by the Consti¬ 
tution to exercise_My reasons for believing that the Twining deci 

sion should not be revitalized can best be understood by reference to 
the constitutional, judicial, and general history that preceded and 
followed the case. That reference must be abbreviated far more than 
is justified but for the necessary limitations of opinion-writing. 

The first ten amendments were proposed and adopted largely be¬ 
cause of fear that Government might unduly interfere with prized 
individual liberties. The people wanted and demanded a Bill of 
Rights written into their Constitution. The amendments embodying 
the Bill of Rights were intended to curb all branches of the Federal 
Government in the fields touched by the amendments—Legislative, 
Executive, and Judicial. The Fifth. Sixth, and Eighth Amendments 
were pointedly aimed at confining exercise of power by courts and 
judges within precise boundaries, particularly in the procedure used 
for the trial of criminal cases. Past history provided strong reasons 
for the apprehensions which brought these procedural amendments 
into being and attest the wisdom of their adoption. For the fears of 
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arbitrary court action sprang largely from the past use of courts in 
the imposition of criminal punishments to suppress speech, press, 
and religion. Hence the constitutional limitations of courts’ powers 
were, in the view of the Founders, essential supplements to the First 
Amendment, which was itself designed to protect the widest scope for 
all people to believe and to express the most divergent political, 
religious, and other views. 

But these limitations were not expressly imposed upon state court 
action. In 1833, Barron v. Baltimore , 7 Pet. 243, was decided by this 
Court. It specifically held inapplicable to the states that provision of 
the Fifth Amendment which declares: "nor shall private property be 
taken for public use, without just compensation." In deciding the 
particular point raised, the Court there said that it could not hold 
that the first eight amendments applied to the states. This was the con¬ 
trolling constitutional rule when the Fourteenth Amendment was 
proposed in 1866. 

My study of the historical events that culminated in the Fourteenth 
Amendment, and the expressions of those who sponsored and favored, 
as well as those who opposed its submission and passage, persuades 
me that one of the chief objects that the provisions of the Amend¬ 
ment's first section, separately, and as a whole, were intended to 
accomplish was to make the Bill of Rights applicable to the states. 
With full knowledge of the import of the Barron decision, the framers 
and backers of the Fourteenth Amendment proclaimed its purpose 
to be to overturn the constitutional rule that case had announced. 
This historical purpose has never received full consideration or ex¬ 
position in any opinion of this Court interpreting the Amendment. 


For this reason, I am attaching to this dissent an appendix which 
contains a resume, by no means complete, of the Amendment's his¬ 
tory. In my judgment that history conclusively demonstrates that the 
language of the first section of the Fourteenth Amendment, taken as 
a whole, was thought by those responsible for its submission to the 
people, and by those who opposed its submission, sufficiently explicit 
to guarantee that thereafter no state could deprive its citizens of the 
privileges and protections of the Bill of Rights. Whether this Court 
ever will, or whether it now should, in the light of past decisions, give 
full effect to what the Amendment was intended to accomplish is not 
necessarily essential to a decision here. However that may be, our 
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prior decisions, including Twining, do not prevent our carrying out 
that purpose, at least to the extent of making applicable to the states, 
not a mere part, as the Court has. but the full protection of the Fifth 
Amendment s prov ision against compelling evidence from an accused 
to convict him of crime. And I further contend that the “natural law" 
formula which the Court uses to reach its conclusion in this case 
should be abandoned as an incongruous excrescence on our Constitu¬ 
tion. I believe that formula to be itself a violation of our Constitution, 
in that it subtly conveys to courts, at the expense of legislatures, ulti¬ 
mate power over public policies in fields where no specific provision 
of the Constitution limits legislative power. And my belief seems to 
be in accord with the views expressed by this Court, at least for the 
first two decades after the Fourteenth Amendment was adopted. 

[ There follows a discussion of the Slaughter-House Cases and the sub¬ 
sequent rise of substantive due process.] 


The foregoing constitutional doctrine, judicially created and 
adopted by expanding the previously accepted meaning of “due 
process," marked a complete departure from the Slaughter-House 
.philosophy of judicial tolerance of state regulation of business activi¬ 
ties. Conversely, the new formula contracted the effectiveness of the 
Fourteenth Amendment as a protection from state infringement of 
individual liberties enumerated in the Bill of Rights. Thus the 
Court's second-thought interpretation of the Amendment was an 
about face from the Slaughter-House interpretation and represented 
a failure to carry out the avowed purpose of the Amendment’s 
sponsors.... 

The Twining decision, rejecting the compelled testimony clause 
of the Fifth Amendment, and indeed rejecting all the Bill of Rights, 
is the end product of one phase of this philosophy. At the same time, 
that decision consolidated the power of the Court assumed in past 
cases by laying broader foundations for the Court to invalidate state 
and even federal regulatory legislation. For the Twining decision, 
giving separate consideration to “due process" and "privileges or 
immunities,’' went all the way to say that the "privileges or immuni¬ 
ties" clause of the Fourteenth Amendment "did not forbid the States 
to abridge the personal rights enumerated in the first eight Amend¬ 
ments-“ Twining v. New Jersey, supra. And in order to be cer¬ 

tain, so far as possible, to leave this Court wholly free to reject all the 
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Bill of Rights as specific restraints upon state action, the decision 
declared that even if this Court should decide that the due process 
clause forbids the states to infringe personal liberties guaranteed by 
the Bill of Rights, it would do so. not because those rights are 
enumerated in the first eight Amendments, but because they are of 
such a nature that they are included in the conception of due process 
of law." Ibid. 

At the same time that the Twining decision held that the states need 
not conform to the specific provisions of the Bill of Rights, it con¬ 
solidated the power that the Court had assumed under the due process 
clause by laying even broader foundations lor the Court to invalidate 
state and even federal regulatory legislation. For under the Twining 
formula, which includes non-regard for the first eight amendments, 
what arc "fundamental rights." and in accord with "canons of de¬ 
cency." as the Court said in Twining, and today reaffirms, is to be 

independently "ascertained from time to time by judicial action-" 

Id., 2i i U.S. at 101; "what is due process of law depends on circum¬ 
stances.” Moyer v. Peabody, 212 U.S. 78, 84. Thus the power of legis¬ 
latures became what this Court would declare it to be at a particular 
time independently of the specific guarantees of the Bill of Rights 
such as the right to freedom of speech, religion and assembly, the . 
right to just compensation for property taken for a public purpose, 
the right to jury trial or the right to be secure against unreasonable 
searches and seizures.... 


Later decisions of this Court have completely undermined that 
phase of the Twining doctrine which broadly precluded reliance on 
the Bill of Rights to determine what is and what is not a "funda¬ 
mental" right.... 

In Palko v. Connecticut, 302 U.S. 319, a case which involved for¬ 
mer jeopardy only, this Court re-examined the path it had traveled in 
interpreting the Fourteenth Amendment since the Twining opinion 
was written. In Twining the Court had declared that none of the 
rights enumerated in the first eight amendments were protected 
against state invasion because they were incorporated in the Bill of 
Rights. But the Court in Palko, supra (302 U.S. at 323), answered a 
contention that all eight applied with the more guarded statement 
... that "there is no such general rule." Implicit in this statement, 
and in the cases decided in the interim between Twining and Palko 
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and since, is the understanding that some of the eight amendments 
do apply by their very terms. Thus the Court said in the Pulko Case 
that the Fourteenth Amendment may make it unlawlul lor a state to 
abridge by its statutes the ‘'freedom of speech which the First Amend¬ 
ment safeguards against encroachment by the Congress .. . or the like 

freedom of the press_or the Irec exercise of religion-or the 

right of peaceable assembly... or the right of one accused of crime 
to the benefit of counsel. ... In these and other situations immunities 
that are valid as against the federal government by forc e of the specilic 
pledges of particular amendments have been found to be implicit in 
the concept of ordered liberty, and thus, through the Fourteenth 
Amendment, become valid as against the states. Id., 302 U.S. at 

3 2 4 - 3 * 5 -••• . . , . , 

... In a series of cases since Twining this Court has held that the 
Fourteenth Amendment does bar all American courts, state or fed¬ 
eral, from convicting people of crime on coerced confessions. Cham¬ 
bers v. Florida, 309 U.S. 227; Ashcraft v. Tennessee, 322 U.S. 143, 

154, 155, and cases cited-And taking note of these cases, the Court 

is careful to point out in its decision today that coerced confessions 
violate the Federal Constitution if secured "by fear of hurt, torture 
or exhaustion." Nor can a state, according to today s decision, consti¬ 
tutionally compel an accused to testify against himself by any other 
type of coercion that falls within the scope of due process." Thus the 
Court itself destroys or at least drastically curtails the very Twining 
decision it purports to reaffirm- 

I cannot consider the Bill of Rights to be an outworn 18th Cen¬ 
tury “strait jacket" as the Twining opinion did. Its provisions may 
be thought outdated abstractions by some. And it is true that they 
were designed to meet ancient evils. But they are the same kind of 
human evils that have emerged from century to century wherever 
excessive power is sought by the few at the expense of the many. In 
my judgment the people of no nation can lose their liberty so long 
as a Bill of Rights like ours survives and its basic purposes are con¬ 
scientiously interpreted, enforced and respected so as to afford con¬ 
tinuous protection against old. as well as new. devices and practices 
which might thwart those purposes. I fear to see the consequences 
of the Court s practice of substituting its own concepts of decency 
and fundamental justice for the language of the Bill of Rights as its 
point of departure in interpreting and enforcing that Bill of Rights. 
If the choice must be between the selective process of the Palko deci- 
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sion applying some of the Bill of Rights to the States, or the Twining 
rule applying none of them, I would choose the Palko selective proc¬ 
ess. But rather than accept either of these choices, 1 would follow 
what I believe was the original purpose of the Fourteenth Amend¬ 
ment—to extend to all the people of the nation the complete protec¬ 
tion of the Bill of Rights. To hold that this Court can determine 
what, if any, provisions of the Bill of Rights will be enforced, and if 
so to what degree, is to frustrate the great design of a written 
Constitution. 

Conceding the possibility that this Court is now wise enough to 
improve on the Bill of Rights by substituting natural law concepts 
for the Bill of Rights, I think the possibility is entirely too specula¬ 
tive to agree to take that course. I would therefore hold in this case 
that the full protection of the Fifth Amendments proscription 
against compelled testimony must be afforded by California. 'I his 1 
would do because of reliance upon the original purpose of the Four¬ 
teenth Amendment. 

Mr. Justice Douglas joins in this opinion. 

[Appendix to Mr. Justice Black's opinion omitted.] 

Mr. Justice Murphy, with whom Mr. Justice Rutledge concurs, 
dissenting. 

While in substantial agreement with the views of Mr. Justice 
Black, I have one reservation and one addition to make. 

I agree that the specific guarantees of the Bill of Rights should be 
carried over intact into the first section of the Fourteenth Amend¬ 
ment. But I am not prepared to say that the latter is entirely and neces¬ 
sarily limited by the Bill of Rights. Occasions may arise where a 
proceeding falls so far short of conforming to fundamental standards 
of procedure as to warrant constitutional condemnation in terms of 
a lack of due process despite the absence of a specific provision in the 
Bill of Rights. 

That point, however, need not be pursued here inasmuch as the 
Fifth Amendment is explicit in its provision that no person shall be 
compelled in any criminal case to be a witness against himself. That 
provision, as Mr. Justice Black demonstrates, is a constituent part of 
the Fourteenth Amendment. 

We are obliged to give effect to the principle of freedom from self- 
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incrimination. That principle is as applicable where the compelled 
testimony is in the form of silence as where it is composed of oral 
statements. Accordingly. I would reverse the judgment below. 

WOLF v. COLORADO 
338 U.S. 2.-, (1919) 

Mr. Justice Frankfurter delivered the opinion of the Court. 

The precise question for consideration is this: Does a conviction 
by a State court for a State offense deny the ‘ due proc ess of law" re¬ 
quired by the Fourteenth Amendment, solely because evidence that 
was admitted at the trial was obtained under circumstances which 
would have rendered it inadmissible in a prosecution for violation 
of a federal law in a court of the United States because there deemed 
to be an infraction of the Fourth Amendment as applied in Weeks v. 
United States, 232 U.S. 383? The Supreme Court of Colorado has 
sustained convictions in which such evidence was admitted,... and 
we brought the cases here.... 

Unlike the specific requirements and restrictions placed by the 
Bill of Rights (Amendments 1 to 8) upon the administration of crim¬ 
inal justice by federal authority, the Fourteenth Amendment did not 
subject criminal justice in the States to specific limitations. I he no¬ 
tion that the “due process of law" guaranteed by the Fourteenth 
Amendment is shorthand for the first eight amendments of tlie Con¬ 
stitution and thereby incorporates them has been rejected by this 
Court again and again, after impressive consideration.... Adamson 
v. California, 332 U.S. 46. The issue is closed. 

For purposes of ascertaining the restrictions which the Due Process 
Clause imposed upon the States in the enforcement of their criminal 
law, we adhere to the views expressed in Palko v. Connecticut, 302 

U.S. 319_That decision speaks to us with the great weight of the 

authority, particularly in matters of civil liberty, of a Court that 
included Mr. Chief Justice Hughes, Mr. Justice Brandeis, Mr. Justice 
Stone and Mr. Justice Cardozo. to speak only of the dead. In rejecting 
the suggestion that the Due Process Clause incorporated the original 
Bill of Rights, Mr. Justice Cardozo reaffirmed on behalf of that Court 
a different but deeper and more pervasive conception of the Due 
Process Clause. This Clause exacts from the States for the lowliest 
and the most outcast all that is "implicit in the concept of ordered 
liberty." 302 U.S. at 325. 
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The security of one's privacy against arbitrary intrusion by the 
police—which is at the core of the Fourth Amendment—is basic to a 
free society. It is therefore implicit in "the concept of ordered lib¬ 
erty” and as such enforceable against the States through the Due 
Process Clause. The knock at the door, whether by day or by night, 
as a prelude to a search, without authority of the police, did not need 
the commentary of recent history to be condemned as inconsistent 
with the conception of human rights enshrined in the history and 
the basic constitutional documents of English-speaking peoples. 

Accordingly, we have no hesitation in saying that were a State 
afiirmatively to sanction such police incursion into privacy it would 
run counter to the guaranty of the Fourteenth Amendment. But the 
ways of enforcing such a basic right raise questions of a different 
order. How such arbitrary conduct should be checked, what reme¬ 
dies against it should be afforded, the means by which the right 
should be made effective, are all questions that are not to be so dog¬ 
matically answered as to preclude the varying solutions which spring 
from an allowable range of judgment on issues not susceptible of 
quantitative solution. 

In Weeks v. United States, 232 U.S. 383, this Court held that in a 
federal prosecution the Fourth Amendment barred the use of evi¬ 
dence secured through an illegal search and seizure. This ruling was 
made for the first time in 1914. It was not derived from the explicit 
requirements of the Fourth Amendment; it was not based on legisla¬ 
tion expressing Congressional policy in the enforcement of the Con¬ 
stitution. The decision was a matter of judicial implication. Since 
then it has been frequently applied and we stoutly adhere to it. But 
the immediate question is whether the basic right to protection 
against arbitrary intrusion by the police demands the exclusion of 
logically relevant evidence obtained by an unreasonable search and 
seizure because, in a federal prosecution for a federal crime, it would 
be excluded. As a matter of inherent reason, one would suppose this 
to be an issue as to which men with complete devotion to the protec¬ 
tion of the right of privacy might give different answers. When we 
find that in fact most of the English-speaking world does not regard 
as vital to such protection the exclusion of evidence thus obtained, 
we must hesitate to treat this remedy as an essential ingredient of the 
right. The contrariety of views of the States is particularly impressive 
in view of the careful reconsideration which they have given the 
problem in the light of the Weeks decision. 
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I. Before the Weeks decision 27 States had passed on the admissi¬ 
bility of evidence obtained by unlawful search and seizure. 

(a) Of these, 26 States opposed the Weeks doctrine. [Tables of 
references are compiled in an appendix, here omitted.] 

(b) Of these, 1 State anticipated the Weeks doctrine. 

II. Since the Weeks decision 47 States all told have passed on the 
Weeks doctrine. 

(a) Of these. 20 passed on it for the first time. 

(1) Of the foregoing States, 6 followed the Weeks doctrine. 

(2) Of the foregoing States, 14 rejected the Weeks doctrine. 

(b) Of these. 26 States reviewed prior decisions contrary to the 
Weeks doctrine. 

(1) Of these, 10 States have followed Weeks, overruling or 
distinguishing their prior decisions. 

(2) Of these, 16 States adhered to their prior decisions against 
Weeks. 

(c) Of these. 1 State adhered to its prior formulation of the 
Weeks doctrine. 

III. As of today 30 States reject the Weeks doctrine, 17 States are in 
agreement with it. 

IV. Of 10 jurisdictions within the United Kingdom and the British 
British Commonwealth of Nations which have passed on the 
question, none has held evidence obtained by illegal search and 
seizure inadmissible. 

The jurisdictions which have rejected the Weeks doctrine have not 
left the right to privacy without other means of protection. Indeed, 
the exclusion of evidence is a remedy which directly serves only to 
protect those upon whose person or premises something incriminat¬ 
ing has been found. We cannot, therefore, regard it as a departure 
from basic standards to remand such persons, together with those 
who emerge scatheless from a search, to the remedies of private action 
and such protection as the internal discipline of the police, under 
the eyes of an alert public opinion, may afford. Granting that in 
pratice the exclusion of evidence may be an effective way of deterring 
unreasonable searches, it is not for this Court to condemn as falling 
below the minimal standards assured by the Due Process Clause a 
State’s reliance upon other methods which, if consistently enforced, 
would be equally effective.... 

We hold, therefore, that in a prosecution in a State court for a 
State crime the Fourteenth Amendment does not forbid the admis- 
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sion of evidence obtained by an unreasonable search and seizure.... 

Affirmed. 

Mr. Justice Black, concurring. 

In this case petitioner was convicted of a crime in a state court 
on evidence obtained by a search and seizure conducted in a manner 
that this Court has held "unreasonable'' and therefore in violation 
of the Fourth Amendment. And under a rule of evidence adopted 
by the Court evidence so obtained by federal officers cannot be used 
against defendants in federal courts. For reasons stated in my dissent¬ 
ing opinion in Adamson v. California, 332 U.S. 46, 68, I agree with 
the conclusion of the Court that the Fourth Amendment's prohibition 
of "unreasonable searches and seizures" is enforceable against the 
states. Consequently I should be for reversal of this case if I thought 
the Fourth Amendment not only prohibited "unreasonable searches 
and seizures," but also, of itself, barred the use of evidence so unlaw¬ 
fully obtained. But I agree with what appears to be a plain implica¬ 
tion of the Court's opinion that the federal exclusionary rule is not 
a command of the Fourth Amendment but is a judicially created rule 
of evidence which Congress might negate.... This leads me to concur 
in the Court’s judgment of affirmance. 


Mr. Justice Murphy, with whom Mr. Justice Rutledge joins, 
dissenting. 

It is disheartening to find so much that is right in an opinion 
which seems to me so fundamentally wrong. Of course I agree with 
the Court that the Fourteenth Amendment prohibits activities which 
are prescribed by the search and seizure clause of the Fourth Amend¬ 
ment. See my dissenting views, and those of Mr. Justice Black, in 
Adamson v. California, 332 U.S. 46, 68, 123. Quite apart from the 
blanket application of the Bill of Rights to the States, a devotee of 
democracy would ill suit his name were he to suggest that his home's 
protection against unlicensed governmental invasion was not "of the 
very essence of a scheme of ordered liberty." Palko v. Connecticut . 
302 U.S. 319, 325. It is difficult for me to understand how the Court 
can go this far and yet be unwilling to make the step which can give 
some meaning to the pronouncements it utters. 

Imagination and zeal may invent a dozen methods to give content 
to the commands of the Fourth Amendment. But this Court is limited 
to the remedies currently available. It cannot legislate the ideal sys- 
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tem. If we would attempt the enforcement of the search and seizure 
clause in the ordinary case today, we arc limited to three devices: 
judicial exclusion of the illegally obtained evidence: c riminal prose¬ 
cution of violators; and civil action against violators in the action of 
trespass. 

Alternatives are deceptive. Their very statement conveys the im¬ 
pression that one possibiltiy is as effective as the next. In this case 
their statement is blinding. For there is but one alternative to the 
rule of exclusion. That is no sanction at all. 


. .. Little need be said concerning the possibilities of c riminal 
prosecution. Self-scrutiny is a lofty ideal, but its exaltation reaches 
new heights if we expect a District Attorney to prosecute himself or 
his associates for well-meaning violations of the search and seizure 
clause during a raid the District Attorney or his associates have 
ordered. But there is an appealing ring in another alternative. A 
trespass action for damages is a venerable means of securing repara¬ 
tion for unauthorized invasion of the home. Why not put the old writ 
to a new use? When the Court cites cases permitting the action, the 
remedy seems complete. 

But what an illusory remedy this is. if by "remedy” we mean a 
positive deterrent to police and prosecutors tempted to violate the 
Fourth Amendment. The appealing ring softens when we recall that 
in a trespass action the measure of damages is simply the extent of 
the injury to physical property. If the officer searches with care, he 
can avoid all but nominal damages—a penny, or a dollar. Are puni¬ 
tive damages possible? Perhaps. But a few states permit none, what¬ 
ever the circumstances. In those that do, the plaintiff must show the 
real ill will or malice of the defendant, and surely it is not unreason¬ 
able to assume that one in honest pursuit of crime bears no malice 
toward the search victim. If that burden is carried, recovery may yet 
be defeated by the rule that there must be physical damages before 
punitive damages may be awarded. In addition, some states limit 
punitive damages to the actual expenses of litigation.... And even 
if the plaintiff hurdles all the obstacles, and gains a substantial ver¬ 
dict, the individual officer's finances may well make the judgment 
useless—for the municipality, of course, is not liable without its con¬ 
sent. Is it surprising that there is so little in the books concerning 
trespass actions for violation of the search and seizure clause? 
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The conclusion is inescapable that but one remedy exists to deter 
violations of the search and seizure clause. That is the rule which 
excludes illegally obtained evidence. Only by exclusion can we im¬ 
press upon the zealous prosecutor that violation of the Constitution 
will do him no good. And only when that point is driven home can 
the prosecutor be expected to emphasize the importance of observing 
constitutional demands in his instructions to the police. 


. . . [Numerous] examples cited to serve to ground an assumption 
that has motivated this Court since the Weeks Case: that this is an 
area in which judicial action has positive effect upon the breach of 
law; and that without judicial action, there are simply no effective 
sanctions presently available. 

I cannot believe that we should decide due process questions by 
simply taking a poll of the rules in various jurisdictions, even if wc 
follow the Palho “test.” Today s decision will do inestimable harm 
to the cause of fair police methods in our cities and states. Even more 
important, perhaps, it must have tragic effect upon public respect 
for our judiciary. For the Court now allows what is indeed shabby 
business: lawlessness by oflicers of the law. 

Since the evidence admitted was secured in violation of the Fourth 
Amendment, the judgment should be reversed. 

[Mr. Justice Rutledge and Mr. Justice Douglas agreed in sepa¬ 
rate dissenting opinions.] 

“DUE PROCESS” AND VALUE JUDGMENTS 9 

The decision of a question of importance on grounds of policy is 
rarely easy. Exercise of judgment is apt to be painful where each 
alternative has some merit; and men find it natural to seek some clear 
and impersonal rule to eliminate the harsh necessity of self-reliance 
in choice. All men tend to look for a philosopher s stone of judg¬ 
ment, for an easier solution, for a resolving formula; and judges, 
being men, sometimes join in this search. Decorous convention leads 
us all to reassure ourselves, from time to time, by saying that we are 
governed by laws and by men. A little wistfully we sometimes speak 
of “the law” as though it were a complete existing system, adequate 

o By Arthur E. Sutherland. Jr. From "Due Process and Disestablishment." 62 Harvard 
Law Review 1306 (1949). Reprinted by permission of Professor Sutherland and of the 
editors of the Harvard Law Review. 
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to all human needs—as though it had been written ages ago on great 
hidden tablets by sages wiser because much older than we are; as 
though it were si ill existing somewhere: as though if only we could 
think aright, we could still find it out. 

When a judge has to decide a present controversy and consciously 
to prescribe a future rule for reasons of current policy—where he 
must say. "By and large, 1 think this will be the most workable rule, 
and I so order!" he must often feel uneasy, realizing that his function 
has become essentially legislative, realizing that no matter how far 
he seeks he will not find the hidden tablets, for they do not exist. He 
is more comfortable il he can hide from himself, a little, the nature 
of the process, if he can look only out of the corner of his eye at the 
unwelcome truth that when he makes law, he necessarily makes it 
according to his private predispositions. 

The phrase "due process of law," when applied as a criterion of 
the validity of a substantive enactment, is essentially a convenient 
verbal cloak hiding that unwelcome truth. When a judge decides 
that a state statute is invalid for hack of due process, he is saying that 
to him it appears so unusual and startling, so drastic a change from 
the customary and the accepted that the federal government must 
intervene to prevent its enforcement. As all lawyers shrink a little 
from so frank a statement of this extraordinary jurisdiction, they 
decorously say instead that the objectionable measure lacks due 
process of law. The phrase is comforting, for it suggests that somehow 
"due process of law" briefly describes, to the wise and farsighted, a 
code of definite, just, and accepted laws, with which the rejected 
statute is in obvious conflict. But sometimes "due process" begins to 
look suspiciously vague and we try to find another formula to define 
its meaning. Unfortunately, because of the infinite variety of man s 
conflicts of interest, the redefinition always turns out to have con¬ 
tours no less vague. Each new phrase is more satisfying only because 
for a time it is less familiar. As each in its turn inevitably loses its 
potency, we find and substitute another. 
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War and the Constitution 


1. THE CIVIL WAR PRECEDENT 

EX PARTE MILLIGAN 
4 Wall. 2 (1866) 

[Milligan, a "major general" in a "Copperhead" (Confederate 
sympathizer) organization, was arrested in Indiana in 1864, and tried 
and sentenced to death by a military commission on a charge of con¬ 
spiracy. On January 2, 1865, after the proceedings of the military 
commission had ended, the United States Circuit Court met at 
Indianapolis and empaneled a grand jury, but neither that nor any 
other grand jury found any indictment or made any presentment 
against Milligan. On May 10, 1865, he petitioned the United States 
Circuit Court for a writ of habeas corpus on the ground that, as he 
had not been since the beginning of the civil war a resident of any 
of the states whose citizens were making war on the United States, 
the military commission had no jurisdiction over him and that he 
had been deprived of his right to a trial by jury as guaranteed to him 
by the Constitution of the United States. He therefore asked that he 
be either turned over to a civil tribunal for trial or discharged from 
custody altogether.] 

Mr. Justice Davis delivered the opinion of the Court- 

The controlling question in the case is this: Upon the facts stated 
in Milligan's petition, and the exhibits filed, had the military com¬ 
mission mentioned in its jurisdiction, legally, to try and sentence him? 
Milligan, not a resident of one of the rebellious States, or a prisoner 
of war, but a citizen of Indiana for twenty years past, and never in the 
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military or naval service, is. while at his home, arrested by the mili¬ 
tary power of the United States, imprisoned, and. on certain criminal 
charges preferred against him. tried, convicted, and sentenced to be 
hanged by a military commission, organized under the direction of 
the military commander of the military district of Indiana. Had this 
tribunal the legal power and authority to try and punish this man? 

... If there was law to justify this military trial, it is not our prov¬ 
ince to interfere: if there was not. it is our duty to declare the nullity 
of the whole proceedings. The decision of this question does not de¬ 
pend on argument or judicial precedents, numerous and highly illus¬ 
trative as they arc. The precedents inform us of the extent of the 
struggle to preserve liberty, and to relieve those in civil life from mili¬ 
tary trials. The founders of our government were familiar with the 
history of that struggle, and secured in a written Constitution every 
right which the people had wrested from power during a contest of 
ages, by that Constitution and the laws authorized by it this question 
must be determined. The provisions of that instrument on the ad¬ 
ministration of criminal justice arc too plain and direct to leave room 
for misconstruction or doubt of their true meaning. Those applicable 
to this case aje found in that clause of the original Constitution 
which says. ''That the trial of all crimes, except in case of impeach¬ 
ment. shall be by jury:" and in the fourth, fifth, and sixth articles 
of the amendments.... 

Have any of the rights guaranteed by the Constitution been vio¬ 
lated in the case of Milligan? and if so. what are they? 

Every trial involves the exercise of judicial power; and from what 
source did the military commission that tried him derive their 
authority? Certainly no part of the judicial power of the country was 
conferred on them: becauseTfic Constitution expressly vests it ‘in 
one supreme court and such inferior courts as the Congress may 
from time to time ordain and establish." and it is not pretended that 
the commission was the mandate of the President, because he is con¬ 
trolled by law, and has his appropriate sphere of duty, which is to 
execute, not to make the laws; and there is "no unwritten criminal 
code to which resort can be had as a source of jurisdiction." 

It can serve no useful purpose to inquire what those laws and usages 
are, whence they originated, where found, and on whom they operate: 
they can never be applied to citizens in States which have upheld the 
authority of the government, and where the courts are open and 
their process unobstructed. This Court has judicial knowledge that 
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in Indiana the Federal authority was always unopposed, and its courts 
always open to hear criminal accusations and redress grievances; and 
no usage of war could sanction a military trial there for any offense 
whatever of a citizen in civil life, in nowise connected with the mili¬ 
tary service. Congress could grant no such power; and to the honor 
of our national legislature be it said, it has never been provoked by 
the state of the country even to attempt its exercise. One of the plain¬ 
est constitutional provisions was. therefore, infringed when Milligan 
was tried by a court not ordained and established by Congress, and 
not composed of judges appointed during good behavior. 

Why was he not delivered to the Circuit Court of Indiana to be pro¬ 
ceeded against according to law? ... The government had no right to 
conclude that Milligan, if guilty, would not receive in that court 
merited punishment; for its records disclose that it was constantly 
engaged in the trial of similar offenses, and was never interrupted in 
its administration of criminal justice. If it was dangerous, in the 
distracted condition of affairs, to leave Milligan unrestrained of his 
liberty, because he 'conspired against the government, afforded aid 
and comfort to rebels, and incited the people to insurrection," the 
law said, arrest him, confine him closely, render him powerless to do 
further mischief: and then present his case to the grand jury of the 
district, with proofs of his guilt, and, if indicted, try him according 
to the course of the common law. If this had been done, the Constitu¬ 
tion would have been vindicated, the law of 1863 enforced, and the 
securities for personal liberty preserved and defended. 

Another guarantee o.L freedom was broken when Milligan was de¬ 
nied a trial by jury. The sixth amendment affirms that "in all crim¬ 
inal prosecutions the accused shall enjoy the right to a speedy and 
public trial by an impartial jury,"—language broad enough to 
embrace all persons and cases; but the fifth, recognizing the necessity 
of an indictment, or presentment, before anyone can be held to 
answer for high crimes, "except cases arising in the land or naval 
forces, or in the militia, when in actual service, in time of war or 
public danger;" and the framers of the Constitution, doubtless, meant 
to limit the right of trial by jury, in the sixth amendment, to those 
persons who were subject to indictment or presentment in the fifth. 

The discipline necessary to the efficiency of the army and navy 
required other and swifter modes of trial than are furnished by the 
common-law courts; and, in pursuance of the power conferred by the 
Constitution, Congress has declared the kinds of trial, and the manner 



WAR AND TIIE CONSTITUTION 6lQ 

in which they shall he conducted, for offenses committed while the 
party is in the military or naval service. Every one connected with 
these branches of the public service is amenable to the jurisdiction 
which Congress has created lor their government, and. while thus 
serving, citizens of States where the courts are open, if charged with 
crime, are guaranteed the inestimable privilege of trial by jury- 

It is claimed that martial law covers with its broad mantle the 
proceedings of this military commission. The proposition is this: that 
in a time of war the commander of an armed force (if. in his opinion, 
the exigencies of the country demand it. and of which he is the judge) 
has the power, within the lines of his military district, to suspend all 
civil rights and their remedies, and subject citizens as well as soldiers 
to the rule of his will; and in the exercise of his lawful authority can¬ 
not be restrained, except by his superior officer or the President of the 
United States. 

If this position is sound to the extent claimed, then when war exists, 
foreign or domestic, and the country is subdivided into military de¬ 
partments for mere convenience, the commander of one of them can, 
if he chooses, within his limits, on the plea of necessity, with the 
approval of the Executive, substitute military force for. and to the 
exclusion of. the laws, and punish all persons, as he thinks right and 
proper, without fixed or certain rules. 

The statement of this proposition shows its importance; for. if true, 
republican government is a failure, and there is an end of liberty reg¬ 
ulated by law. Martial law. established on such a basis, destroys every 
guarantee of the Constitution, and effectually renders the military 
independent of, and superior to. the civil power, the attempt to do 
which by the King of Great Britain was deemed by our fathers such 
an offense, that they assigned it to the world as one of the causes 
which impelled them to declare their independence. Civil liberty and 
this kind of martial law cannot endure together; the antagonism is 
irreconcilable and, in the conflict, one or the other must perish. 

But it is insisted that the safety of the country in time of war de¬ 
mands that this broad claim for martial law shall be sustained. If 
this were true, it could be well said that a country, preserved at the 
sacrifice of all the cardinal principles of liberty, is not worth the cost 
of preservation. Happily, it is not so. 

It will be borne in mind that this is not a question of the power to 
proclaim martial law, when war exists in a community and the courts 
and civil authorities are overthrown. Nor is it a question what rule a 
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military commander, at the head of his army, can impose on States 
in rebellion to cripple their resources and quell the insurrection. 
The necessities of the service, during the late Rebellion, required 
that the loyal States should be placed within the limits of certain mili¬ 
tary districts and commanders appointed in them; and, it is urged, 
that this, in a military sense, constituted them the theater of military 
operations; and, as in this case, Indiana had been and was again 
threatened with invasion by the enemy, the occasion was furnished 
to establish martial law. The conclusion docs not follow from the 
premises. If armies were collected in Indiana, they were to be em¬ 
ployed in another locality, where the laws were obstructed and the 
national authority disputed. On her soil there was no hostile foot; 
it once invaded, that invasion was at an end, and with it all pretext 
for martial law. Martial law cannot arise from a threatened invasion. 
The necessity must be actual and present; the invasion real, such as 
effectually closes the courts and deposes the civil administration. ... 

It follows, from what has been said on this subject, that there are 
occasions when martial rule can be properly applied. If, in foreign 
invasion or civil war, the courts are actually closed, and it is impos¬ 
sible to administer criminal justice according to law, then, on the 
theater of active military operations, where war really prevails, there 
is a necessity to furnish a substitute for the civil authority, thus over¬ 
thrown, to preserve the safety of the army and society: and as no 
power is left but the military, it is allowed to govern by martial rule 
until the laws can have their free course. As necessity creates the rule, 
so it limits its duration; for, if this government is continued after 
the courts are reinstated, it is a gross usurpation of power. Martial 
rule can never exist where the courts are open, and in the proper and 
unobstructed exercise of their jurisdiction. 

To the third question, then, on which the judges below were op¬ 
posed in opinion, an answer in the negative must be returned.... 

The Chief Justice [Chase] delivered the following opinion: 

Four members of the Court... unable to concur in some impor¬ 
tant particulars with the opinion which has just been read, think it 
their duty to make a separate statement of their views of the whole 
case.... 

The opinion ... as we understand it, asserts not only that the mili¬ 
tary commission held in Indiana was not authorized by Congress, but 
that it was not in the power of Congress to authorize it; from which 
it may be thought to follow that Congress has no power to indemnify 
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the officers who composed the commission against liability in civil 
courts for acting as members of it. We cannot agree to this.... We 
think that Congress had power, though not exercised, to authorize the 
military commission which was held in Indiana.. .. 

We by no means assert that Congress can establish and apply the 
laws of war where no war has been declared or exists. 

Where peace exists the laws of peace must prevail. What we do 
maintain is, that when the nation is involved in war, and some por¬ 
tions of the country are invaded, and all are exposed to invasion, it is 
within the power ol Congress to determine in what States or districts 
such great and imminent public danger exists as justifies the authori¬ 
zation of military tribunals for the trial of crimes and offenses against 
the discipline or security of the army or against the public safety. ... 

There are under the Constitution three kinds of military jurisdic¬ 
tion: one to be exercised both in peace and war; another to be exer¬ 
cised in time of foreign war without the boundaries of the United 
States, or in time of rebellion and civil war within States or districts 
occupied by rebels treated as belligerents; and a third to be exercised 
in time of invasion or insurrection within the limits of the United 
States, or during rebellion within the limits of States maintaining 
adhesion to the national Government, when the public danger re¬ 
quires its exercise. The first of these may be called jurisdiction under 
military LAW. and is found in acts of Congress prescribing rules and 
articles of war, or otherwise providing for the government ol the 
national forces; the second may be distinguished as military govern¬ 
ment, superseding, as far as may be deemed expedient, the local law, 
and exercised by the military commander under the direction of the 
President, with the express or implied sanction of Congress; while the 
third may be denominated martial law proper, and is called into 
action by Congress, or temporarily, when the action of C.ongress can¬ 
not be invited, and in the case of justifying or excusing peril, by the 
President, in times of insurrection or invasion, or of civil or foreign 
war, within districts or localities where ordinary law no longer ade¬ 
quately secures public safety and private rights. . .. 

Mr. Justice Wayne, Mr. Justice Swayne, and Mr. Justice Miller 
concur with me in these views. 

[NOTE: It is important to read the Milligan Case in the light of 
the acute political conditions attending it. At the very beginning of 
the Civil War, in the case of Ex parte Merryman, Fed. Cas. No. 9487 
(1861), involving the arrest and imprisonment of Merryman by the 
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military authorities in occupation of Baltimore, on a charge of giv¬ 
ing aid to the enemy. Chief Justice Taney, sitting as a judge of the 
C ircuit Court, had issued a writ of habeas corpus to the officer in 
charge of the prisoner. The military commander refused to obey the 
writ, alleging that he was acting under the orders of the President, 
who had suspended the writ. The Chief Justice then issued an attach¬ 
ment for contempt; but the marshal who was sent to serve it was 
unable to obtain admission to the fort. Thereupon Taney filed an 
opinion holding that the suspension of the writ of habeas corpus by 
the President was unconstitutional. A copy of the opinion was mailed 
to the President, who, however, refused to be influenced by it. 

[ The decision of the Court in the Alilligan Case aroused muc h crit¬ 
icism from the Radical Republicans because of the fact that while the 
Court held unanimously that the particular military commission 
which tried Milligan was unlawful, the majority went on to hold that 
it was not in the power of Congress to authorize the President to 
appoint it. The effect of the decision was thus to throw doubt upon 
the legality of other military commissions in operation in the South¬ 
ern States after the war, and at the same time to serve notice upon 
Congress that a number of "reconstruction" bills under discussion 
would, if passed, meet with a similar fate at the hands of the Supreme 
Court. The Radical Republicans answered with a number of pro¬ 
posals for the reorganization of the Court, so as to curb its power to 
prevent the operation of the measures under consideration. Thus, 
when the Court announced that it would take jurisdiction in the case 
of a Southern newspaper editor who, being held under the authority 
of one of the Reconstruction Acts, sought to test their validity, Con¬ 
gress passed an act curtailing the Supreme Court’s appellate compe¬ 
tence in such a manner as to eliminate the pending case. The Court 
acquiesced. Ex parte McCardle, 6 Wall. 318, 7 Wall. 506. 

[ These incidents bespeak a marked hesitancy on the part of the 
Court to accept without scrutiny the arguments of necessity in time 
of war. The AIcCardle case is indeed one of the most emphatic in¬ 
stances of interdepartmental conflict in our history. By contrast, the 
judicial record in our more recent wars shows little desire to assert 
independence of policy judgment.] 

2. CONSTITUTIONAL RIGHTS IN WORLD WAR II 

THE ‘'RELOCATION*’ OF JAPANESE-AMERICANS 

Professor Edward S. Corwin has called our wartime treatment of 
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the ) a panose- Americans "the most drastic invasion ol the rights ol 
c itizens of the United States by their own government that has thus 
far occurred in the history of our nation." 1 In order to appreciate the 
lull import of the so-called • relocation" of the |apanese-Americans 
from the West Coast it is well to observe the chronological sequence 
of the events involved. The attack on Pearl Harbor took place on 
December 7. 1911; almost at once federal agents proceeded to place 
in custody a number of individuals, mostly enemy aliens, known to 
them to be dangerous or potentially dangerous to the military see in¬ 
ky of a nation at war. Not until February 19. 1942. was there any 
authority given to impose restrictions on other individuals on grounds 
of military necessity. This was F.xccutive Order No. 9o(>f> by which 
the President authorized the Secretary of War and appropriate mili¬ 
tary commanders to prescribe military areas from which any or all 
persons might be excluded, and within which the rights of other 
persons to enter, leave, or remain might be subjected to whatever 
restrictions the Secretary of War or appropriate military commanders 
might think necessary. On March 2, 1942. the Commanding General 
of the Western Defense Command (Lt. Gen. DeWitt), acting under 
this authority, proclaimed the entire Pacific coast area as particularly 
subject to the danger of military attack and announced that subse¬ 
quent notices would establish restrictions and exclusions for certain 
classes of persons within the two Military Areas" set up by the order. 

Meanwhile, doubts having arisen as to the constitutional basis of 
the Executive Order of February 19. the Secretary of War requested 
Congress to supplement the President's order by legislative action; 
accordingly, Congress on March 21, 1942, enacted a statute making 
it a misdemeanor for any person to enter, remain in, or leave any 
military zone designated by the President, Secretary of War, or ap¬ 
propriate military commanders, contrary to the restrictions appli¬ 
cable to the /.one as prescribed by military authority (56 Stat. 173). 
Three days later General DeWitt imposed an eight o’clock curfew 
on German and Italian nationals and all persons of Japanese ancestry, 
regardless of nationality. On March 27. 1942. on the grounds that 
eventual removal from the coastal area was necessary to military se¬ 
curity, Japanese nationals and Americans of Japanese ancestry were 
forbidden to leave the Military Area except under future official 
orders. These exclusion orders were not promulgated until May 9, 
1942. Persons affected, more than 112.000 in numbers nearly two- 

1 Total War and the Constitution. Alfred A. Knopf. Inc.. 1947. p. 9*- 
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thirds of which were native-born American citizens, were then gath¬ 
ered at temporary collecting points and eventually routed to the 
“relocation centers/’ operated by a civilian agency with varying skill 
and success. 2 

Although steps were initiated at once to bring the relocation pro¬ 
gram to a court test, it was June, 1943, before the first case was decided 
by the Supreme Court of the I’nited States. Hirabayashi, an American 
citizen of Japanese descent, had been convicted in a federal court of 
violating the curfew order and also failing to report at a so-called 
control center on a specified day. The fact that the two sentences were 
to run concurrently enabled the Court to limit its decision to a con¬ 
sideration of the validity of the curfew order. With three justices 
writing separate concurring opinions, the Court unanimously upheld 
the curfew as a proper wartime measure. Hirabayashi v. United States, 
320 U.S. 81 (1943). 

Chief Justice Stone, writing the principal opinion, recited “the 
lacts and circumstances of the particular war-setting” in which the 
curfew order was adopted—the seriousness of the danger to the West 
Coast, the peculiar cohesiveness of the Japanese-American popula¬ 
tion, the dual citizenship held by many of them under Japanese law, 
the lessons apparently to be deduced from the activities of "fifth 
columns” in the European Theater of war.—and concluded that, on 
the basis of these facts, the Court could not declare the conclusions 
of the responsible military authorities to be without foundation. The 
federal war power, the Chief Justice urged, must be interpreted 
broadly enough to permit “necessary war measures.” To be sure, dis¬ 
crimination based solely on race was “odious to a free people whose 
institutions are founded upon the doctrine of equality,” yet such 
discrimination was not forbidden to the federal government. The 
Fifth Amendment, it was noted, differed from the Fourteenth in that 
it contained no equal protection clause; and its due process clause 
could not be considered to have been violated by a classification 
based on criteria relevant to the situation and the legislative objec¬ 
tive. Since the racial factor was not irrelevant in the present instance 
Congress could justifiably use race as a basis for legislative classi¬ 
fication. 

2 For a passionate indictment of certain political forces in California held to have 
been the motivating agencies behind the exclusion program, sec Carey McWilliams. 
Prejudice: The Slor\' of the Japanese-Americans; the entire episode is scholarly analyzed 
by Morton Grodzins in Americans Betrayed; and cf. Alexander H. Leighton. The Gov¬ 
erning of Men, for a social scientist's observations of a relocation center in operation. 
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In three separate concurring opinions Justices Murphy. Douglas, 
and Rutledge took exception to the line of reasoning pursued by the 
majority. Justice Murphy's language was couched in terms that so 
clearly conveyed his disapproval of the entire program that one is 
surprised to find him in the end acquiescing in the result of the case. 
•Distinctions based on color and ancestry." he wrote, "are utterly 
inconsistent with our traditions and ideals. They are at variance 
with the traditions for which we are now waging war. We cannot 
close our eyes to the fact that for centuries the Old World has been 
torn by racial and religious conflicts and has suffered the worst kind 
of anguish because of the treatment for different groups-" Specifi¬ 

cally he perceived the parallel between our treatment of the Japanese- 
Americans and the handling of Jews by the enemy in Europe to be 
"a melancholy resemblance." In spite of this strong language. Mur¬ 
phy. as did the two other concurring justices, chose to uphold the 
convictions below by more or less veiled allusions to their inability 
to challenge, in time of war. the judgment of the responsible mili¬ 
tary leaders. 

Abdication to the military met with vigorous dissent, however, 
when the exclusion program was more squarely presented to the 
Court in December 1944. 3 This was an appeal from a conviction of 
a fapanese-American who had remained inside the Military Area in 
violation of the exclusion order of the Western Defense Command. 
Justice Black, speaking for a six-man majority, cited the Hirabayashi 
decision as if it had sanctioned the exclusion of this racial group and 
implied strongly that since military necessity required such action the 
Constitution allowed it. "When under conditions of modern warfare 
our shores are threatened by hostile forces, the power to protect must 
be commensurate with the threatened danger." The victims were ad¬ 
vised to comfort themselves with the thought that 'Hardships are a 
part of war, and war is an aggregation of hardships. 

The brief majority opinion refused to concern itself with the relo¬ 
cation program. The Court declared, contrary to the appellant's 
contention, that exclusion and relocation were separate matters and 
the latter was not a necessary consequence of the order under review. 

Justice Roberts, dissenting, pointed out that the exclusion order 
was by no means separable from the entire attempt to relocate this 
population group. In fact, the appellant had been confronted with a 

» Korematsu v. Vnitrd Stairs, 523 U.S. 214. 



f,2f) INTRODUCTION TO AMERICAN CONSTITUTIONAL LAW 

series of orders: one which forbade him to leave the area except under 
instructions and the other which excluded him and forced him into 
the relocation channel. This. Justice Roberts rather pointedly stated, 
was "nothing but a cleverly devised trap to accomplish the real pur¬ 
pose of the military authority, which was to lock him in a concentra¬ 
tion camp.” The facts, he concluded, constituted "a clear violation 
of constitutional rights.” 

Justice Murphy reiterated his opposition to the entire program of 
exclusion which, he said, "goes over the ‘very brink of constitutional 
power' and falls into the ugly abyss of racism.” He was no longer will¬ 
ing to accept the plea of military necessity. On the contrary, he now 
asserted without equivocation the right of the Court to ascertain for 
itself whether the decisions of the military leaders were based on rea¬ 
sons of such overwhelming urgency as to outweigh that solicitude 
for personal freedoms which the Constitution demands.^Pfie claim 
of military necessity. Justice Murphy asserted, "must subject itself to 
the judicial process of having its reasonableness determined and its 
conflicts with other interests reconciled.” As a test that might be 
appropriate a reformulation of the "clear and present danger” test 
was suggested. Applying such criteria, the program of relocation 
could not be held reasonable. It was not based upon any evidence that 
Japanese-Americans as a group were less loyal than other Americans, 
but rather it was the expression of an ill-concealed racialism which 
presumed that guilt attached to individuals merely by virtue of their 
ancestry. Such “legalization of racism” could, in the dissenting jus¬ 
tice's view, receive no justification under the Constitution. 

Justice Jackson, also dissenting, sought to find an answer to the 
dilemma which separated Justices Black and Murphy. The substance 
of his argument is the suggestion that'rfecessary wartime actions ought 
to be justifiable and justified without recourse to the Constitution. 
He points out, realistically, that “when an area is so beset that it 
must be put under military control at all, the paramount considera¬ 
tion is that its measures be successful, rather than legal-But if 

we cannot confine military expedients by the Constitution, neither 
would I distort the Constitution to approve all that the military may 
deem expedient.” In other words,'If the justification of wartime acts 
of the military would result in a loosening of constitutional guaran¬ 
tees it might be preferable to avow candidly that such military meas¬ 
ures were beyond the purview of the Constitution. For “a judicial 
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construction of the due process clause that will sustain (his order is a 
far more subtle blow to liberty than the promulgation ol the order 
itself. 7 \ military order, however unconstitutional. 4 is not apt to last 
longer than the military emergency. Even during that period a suc¬ 
ceeding commander may revoke it all. But once a judic ial opinion 
rationalizes such an order to show that it conforms to the Constitu¬ 
tion. or rather rationalizes the Constitution to show that the Con¬ 
stitution sanctions such an order, the Court for all time has validated 
the principle of racial discrimination in criminal procedure and of 
transplanting American citizens. The principle then lies about like a 
loaded weapon ready for the hand of any authority that can bring 
forward a plausible claim of an urgent need. . . ." 5 

The Korcmatsu decision carefully avoided any determination of 
the constitutionality of the detention program, upholding only the 
exclusion from the military area. In Ex parte Endo. 323 U.S. 283. 
decided the same day, the Court directed the issuance of a writ of 
habeas corpus for the release of a young Japanese-American girl whose 
loyalty the detaining agency itself had established two and a half 
years earlier. Again, however, the Court's principal opinion merely 
skirted the problem. Justice Douglas interpreted the act of Congress 
and th <5 Executive Order preceding it as not having authorized deten¬ 
tion. Thus Miss F.ndo's release was ordered because the subordinate 
agency enforcing detention possessed no legal authorization, not be¬ 
cause a law authorizing detention would have contravened any con¬ 
stitutional principles. 

Justices Murphy and Roberts in separate concurring opinions in 
effect accused the majority of evading the issue. Murphy urged that, 
regardless of congressional or executive approval, the evacuation pro¬ 
gram should have received the Court s unconditional condemnation 
as an "unconstitutional resort to racism." Roberts aimed his criticism 
primarily at the grounds on which decision of the constitutional 
issue had been avoided. Congress’ well-considered appropriations for 
the enforcing agency, the President's order setting up the agency and 
appointing officials to direct that body seemed to Roberts clearly in¬ 
dicative of congressional and executive sanction of the entire deten¬ 
tion program. The Court had been "squarely faced” with a constitu- 

* Consistency would have required this reference to read “non-constitutional." 

0 i n Woods v. Miller, infra. Justice Jackson similarly suggests the necessity for 
clearer demarcation of the limits of the war power. His opinions in the two cases may 
profitably lie read together. 
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tional issue which, in Roberts' opinion, had been avoided on flimsy 
technical grounds of doubtful pertinence. 

MARTIAL LAW IN HAWAII 

The problem underlying the Japanese Exclusion Cases and so 
assiduously evaded by the Court was essentially the same as that pre¬ 
sented by the imposition of martial law in Hawaii: how far ought 
the judiciary defer to the military in the determination of the pro¬ 
priety of security measures which infringe constitutional rights? 

The Territory of Hawaii is governed under the provisions of the 
Hawaiian Organic Act of April 30, 1900, 31 Stat. 141. Section 5 of 
this act provides that "the Constitution ... shall have the same effect 
within the said Territory as elsewhere in the United States." In Sec¬ 
tion 67 the governor is enjoined to execute the laws of the United 
States faithfully and given authority, "in case of rebellion or invasion, 
or imminent danger thereof, when the public safety requires it," to 
suspend the privilege of the writ of habeas corpus, or place the Terri¬ 
tory, or any part thereof, under martial law. 

Invoking this section of the Territory’s basic statute, Governor 
Poindexter on December 7, 1941, proclaimed martial law, suspended 
the writ of habeas corpus, and conferred on the local army com¬ 
mander all his own powers as governor as well as "all of the powers 
normally exercised by the judicial officers ... of this territory ... 
during the present emergency and until the danger of invasion is 
removed.” The President approved this transfer of powers two days 
later and. with minor relaxations, the military ruled Hawaii until 
October 24, 1944. As a part of its regime the military government set 
up military courts to try civilians: the sentences of these tribunals 
were not subject to review in regular courts. Even after partial resto¬ 
ration of civil government in 1943 and the reopening of civilian 
courts, the writ of habeas corpus continued to be suspended and 
infractions of military orders by civilians remained within the exclu¬ 
sive province of military courts. 

The scope and methods of military rule in Hawaii aroused almost 
immediate objections. 6 This resistance reached a dramatic climax in 
the controversy between Lt. Gen. Richardson, the military governor, 
and federal Judge Metzger, in the course of which Richardson issued 

c See. e.g.. J. Garner Anthony. "Martial Law in Hawaii." 30 California Law Review 
371 (January. 1942). 



WAR AND THE CONST ITU I ION 


629 

an order forbidding Metzger to issue any writ ol habeas corpus and 
the judge countered by finding the general in contempt ol court and 
lining him S5000. 7 8 

When, as a result of this and other civil-military clashes. President 
Roosevelt lifted the last vestiges of martial law from the islands, two 
cases designed to test the constitutional validity of the military gov¬ 
ernment in Hawaii were already on the way to the Supreme Court of 
the United States. Duncan, a shipyard worker, had been found guilty 
by a military court in 1911 of assault on a sentry at a naval reserva¬ 
tion: White, a broker who had been charged with embezzlement prior 
to the imposition of martial law. had been sentenced to five years' 
imprisonment by a military tribunal in 1912. 

The Court granted certiorari on February 12. 19.15. (after the chal¬ 
lenged system had been discontinued) and rendered its decision, 
consolidated to apply to both cases, on February 25. 1916. more than 
half a year after the cessation of hostilities. 

Six of eight justices sitting* agreed that the establishment of 
military tribunals in Hawaii to try civilians was not authorized by 
law. Duncan v. Kahanarnohu, 327 U.S. 504 (1946). Justice Black, 
writing the principal opinion lor the majority, based his decision 
primarily on the terms of the Hawaiian Organic Act and on refer¬ 
ences to history—though surprisingly Ex parte Milligan, which 
seems to be almost exactly in point, was barely mentioned. Justice 
Murphy in a concurring opinion urged his brethren to declare un¬ 
equivocally that •‘these trial s were forbidden by the Bill of Rights of 
the Constitution of the United States, which applies both in letter 
and in spirjj to Hawaii.” In contrast to this appeal to absolutes Chief 
Justice Stone suggested in another concurring opinion that 'there 
could be circumstances in which public safety requires, and the Con¬ 
stitution permits, substitution of trials by military tribunals for trials 
in 'civil courts’ but he found that the record of the present cases, 
including the testimony of military spokesmen, offered no support for 
the assumption that "civil courts were unable to function with their 
usual efficiency at the times these petitioners were tried. .. ." 

Justice Burton, speaking for himself and Frankfurter, seems to 
have aimed his words especially against Stone when he warned 
against "judging military action too closely by the inapplicable stand- 

7 See Claude McColloch. "Judge Metzger and the Military," 35 American liar Asso- 
nation Journal 365 fi9|<|) . 

8 Mr. Justice Jackson was absent in Nuremberg. 
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aids of judicial, or even military, hindsight.” Hawaii, the dissenting 
justice reminded the Court, had to be visualized as a battlefield the 
peculiar position of which required that all activity be “subordinated 
to executive control as the best constitutional safeguard of the civil¬ 
ian as well as the military life.” And, with unusual judicial candor, 
he invited the Court to ask itself if it would have decided these cases 
in the same manner on the dates on which they first arose, in August, 
1942, and March, 1944, respectively. “I believe,” Burton answered his 
own question, “that this Court would not have been justified in grant¬ 
ing . . . relief... at such times. Also. I believe that this Court might 
well have found itself embarrassed had it ordered such relief and then 
had attempted to enforce its order in the theater of military opera¬ 
tions. ...” 

3 . WAR AND THE EFFECTS OF WAR 

•^<VOODS v. MILLER 
333 U.S. 138(1918) 

Mr. Justice Douglas delivered the opinion of the Court. 

The case is here on a direct appeal ... from a judgment of the 
District Court holding unconstitutional Title II of the Housing and 
Rent Act of [ June 30] 1947- 

The District Court was of the view that the authority of Congress 
to regulate rents by virtue of the war power (see Bowles v. Willing¬ 
ham, 321 U.S. 503) ended with the Presidential Proclamation termi¬ 
nating hostilities on December 31, 1946, since that proclamation 
inaugurated “peace-in-fact” though it did not mark termination of 
the war. It also concluded that even if the war power continues, Con¬ 
gress did not act under it because it did not say so, and only if Con¬ 
gress says so, or enacts provisions so implying, can it be held that 
Congress intended to exercise such power. That Congress did not 
so intend, said the District Court, follows from the provision that 
the Housing Expediter can end controls in any area without regard 
to the official termination of the war, and from the fact that the pre¬ 
ceding federal rent control laws (which were concededly exercises 
of the war power) were neither amended nor extended. The District 
Court expressed the further view that rent control is not within the 
war power because "the emergency created by the housing shortage 
came into existence long before the war.” It held that the Act lacks 
in uniformity of application and distinctly constitutes a delegation 
of legislative power, not within the grant of Congress” because of the 
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authorization to the Housing Expediter to lift controls in any area 
before the Act's expiration. It also held that the Act in effect pro¬ 
vides “low rentals for certain groups without taking the property 
or compensating the owner in any way.'* . .. 

-WTconclude, in the first place, that the war power sustains this 
legislation. The Court said in Hamilton v. Kentucky Distilleries & 
Warehouse Co., 251 U.S. 146. 161. that the war power includes the 
power “to remedy the evils which have arisen from its rise and prog¬ 
ress" and continues for the duration of that emergency. Whatever 
may be the consequences when war is officially terminated, the war 
power does not necessarily end with the cessation of hostilities. We 
recently held that it is adequate to support the preservation of rights 
created by wartime legislation. Fleming v. Mohawk Wrecking & Lum¬ 
ber Co., 331 U.S. 111. But it has a broader sweep. In Hamilton v. 
Kentucky Distilleries & Warehouse Co., supra, and Jacob Ruppcrt, 
Inc. v. Caffey , 251 U.S. 264. prohibition laws which were enacted 
after the Armistice in World War I were sustained as exercises of the 
war power because they conserved manpower and increased efficiency 
of production in the critical days during the period of demobilization, 
and helped to husband the supply of grains and cereals depleted by 
the war effort.^ .. 

The constitutional validity of the present legislation follows a 
fortiori from those cases. The legislative history of the present Act 
makes abundantly clear that there has not yet been eliminated the 
deficit in housing which in considerable measure was caused by the 
heavy demobilization of veterans and by the cessation or reduction 
in residential construction during the period of hostilities due to 
allocation of building materials to military projects. Since the war 
effort contributed heavily to that deficit, Congress has the power 
even after the cessation of hostilities to act to control the forces that 
a short supj>)y of the needed article created. If that were not true, the 
Necessaryand Proper Clause, Art. 1, Sec. 8, cl. 18, would be drasti¬ 
cally limited in its application to the several war powers. . . . The 
result would be paralyzing. It would render Congress powerless to 
remedy conditions the creation of which necessarily followed from 
the mobilization of men and materials for successful prosecution of 
the war. So to read the Constitution would be to make it self- 
defeating. 

We recognize the force of the argument that the effects of war 
under modern conditions may be felt in the economy for years and 
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years, and that if the war power can be used in days of peace to treat 
all the wounds which war inflicts on our society, it may not only 
swallow up all other powers of Congress but largely obliterate the 
Ninth and the Tenth Amendments as well. There are no such im¬ 
plications in today’s decision. We deal here with the consequences 
of a housing deficit greatly intensified during the period of hostilities 
by the war effort. Any power, of course, can be abused. But we can¬ 
not assume that Congress is not alert to its constitutional responsi¬ 
bilities. . . . 

The question of the constitutionality of the action taken by Con¬ 
gress does not depend on recitals of the power which it undertakes 
to exercise. Here it is plain from the legislative history that Congress 
was invoking its war power to cope with a current condition of which 
the war was a direct and immediate cause. Its judgment on that score 
is entitled to the respect granted like legislation enacted pursuant 
to the police power. ... 

Reversed. 

Mr. Justice Frankfurter concurs.... 

Mr. Justice Jackson, concurring. 

l agree with the result in this case, but the arguments that have 
been addressed to us lead me to utter more explicit misgivings about 
war powers than the Court has done. The Government asserts no 
constitutional basis for this legislation other than this vague, unde¬ 
fined and undefinable "war power." 

No one will question that this power is the most dangerous one 
to free government in the whole catalogue of powers. It is usually 
invoked in haste and excitement when calm legislative consideration 
of constitutional limitation is difficult. It is executed in a time of 
patriotic fervor that makes moderation unpopular. And, worst of 
all, it is interpreted by the Judges under the influence of the same 
passions and pressures. Always, as in this case, the Government urges 
hasty decision to forestall some emergency or serve some purpose 
and pleads that paralysis will result if its claims to power are denied 
or their confirmation delayed. 

Particularly when the war power is invoked to do things to the 
liberties of people, or to their property or economy that only indi¬ 
rectly affect conduct of the war and do not relate to the management 
of the war itself, the constitutional basis should be scrutinized with 
care. 

Trhink we can hardly deny that the war power is as valid a ground 
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lor federal rent control now as it has been at any time. We still are 
technically in a state of warTl would not be willing to hold that war 
powers may be indefinitely prolonged merely by keeping legally 
alive a state of war that had in fact ended. I cannot accept the argu¬ 
ment that war powers last as long as the effects and consequences 
of war for if so they are permanent—as permanent as the war debts. 
But I find no reason to conclude that we could find fairly that the 
present state of war is merely technical. We have armies abroad 
exercising our war power and have made no peace terms with our al¬ 
lies not to mention our enemies. I think the conclusion that the war 
power has been applicable during the lifetime ol this legislation is 
unavoidable. 



CHAPTER XV 



Political Issues and Legal Methods 


1. DEMOCRACY AND JUDICIAL REVIEW 

THE ABSOLUTE REIGN OF LAW 1 

It is easy to understand the attractiveness of judicial review. In 
the choice of the judiciary as governmental umpire there has seemed 
10 be the possibility of realizing a great dream. A legislature dealing 
with constitutional limitations tends to treat them from the point 
of view of expediency and utility. Thus the Constitution, although 
written, must necessarily exist only as a series of pious political 
maxims, partaking not infrequently of the nature of New Year's 
resolutions. Whatever cannot be tested in the ordeal of litigation is 
not law although it masquerades as such. It is only when John Jones 
and the government of the United States can stand before a court 
upon an exact footing of equality and litigate even the most mo¬ 
mentous of issues that the Constitution lias any reality. It is expected 
that a court, operating under guarantees of independence and im¬ 
partiality, will never be tempted to deviate from the letter of the 
Constitution, which is the letter of the law. Surely it is an inspiring 
ideal to attempt to assure the stability of government at the same 
time that the security of the individual is put beyond cavil. 

It is true that it is the peculiar virtue of a litigation that it is 
centered upon the interests of the individuals who are involved. But 
for that very reason society must come off as best it may. Social issues 
upon which passions run high when subjected to the judicial proc- 

1 Reprinted from The Quest for Law by William Seagle by permission of Alfred 
A. Knopf. Inc. Copyright 1941 by Alfred A. Knopf. Inc. 
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css are bound to become entangled in the strangling meshes of legal 
techniques and formulae. The legal order is not an order in which 
purpose reigns supreme. It is not a free order. It exalts stability above 
change. The life of the law is precedent, and the essence of precedent 
is the word that binds. Word-fetishism dominates judicial decision, 
and the cry is lor Ten Commandments. Twelve Tables, for some¬ 
thing that can be written on tablets, inscribed on stone. The whole 
legal art is the art of grasping the logical limits of the word. Time 
and change must be thrust aside. The jurist must be as faithful to 
the Word as to his wife. 

But a constitution can hardly be construed by the same techniques 
as a grant in a deed. An organic document can set limits to legislation 
in broad and general terms only. The evils of the “due process" 
clause are only an illustration of the fatal dilemma which has always 
beset constitution-makers. If a constitution is too explicit, it ceases 
to be a constitution, a fundamental law, and becomes a code book. 
Moreover, since constitutional legislation rapidly assumes a sacro¬ 
sanct character and becomes, like the law of the Medes and the Per¬ 
sians, unalterable, it is particularly dangerous to enunciate in it much 
more than general principles. On the other hand, to set more gen¬ 
eral limits, to create a mere “frame of government.” to be terse and 
epigrammatic rather [than] to indulge in a saving verbosity, is to 
free the hands of the judges and make them masters rather than 
servants of the state. 

The Supreme Court has frequently been denounced as “lawless." 
But the charge is beside the point. In the logic of the legal system 
the Constitution must necessarily mean what the highest tribunal 
says it means. Hence while the Court may make a decision that is 
socially vicious, it docs not necessarily depart from the Word. In the 
process of interpretation there is almost always a choice between 
alternatives, and it is inevitable that the choice of the judges will 
tend to be in accordance with their economic prejudices. ... 


It might be supposed that the tremendous strain to which judicial 
review has been subjected would cause its rapid collapse. But while 
the injection of legality into the solution of political problems has 
created a perpetual state of tension, it has also provided means for eas¬ 
ing the strain, and preventing the breaking-point from being reached. 
The advantage of a court in disposing of social and economic issues 
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is that in the judicial forum the conflict of classes is supposed to be 
reconciled under the highest ideals of objectivity. In Western democ¬ 
racies a judge is as much above suspicion as Caesar’s wife. As a rail¬ 
road or corporation lawyer he may have engaged in sharp or even 
shady practices, but his past is forgotten as soon as he dons the judicial 
robe and mounts the bench. The interest which disqualifies a judge 
is only present interest. The House of Lords. like other upper cham¬ 
bers. long exercised a veto power over legislation, but its power was 
crudely employed from purely selfish class motives. The Supreme 
Court, however, speaks its dooms in the name of the impartiality of 
(he law. It can pretend that its hands are tied by the Constitution, 
which can be changed only by the will of the sovereign people. It is 
not for a judge, who is a mere delegate of the people, to meddle in 
matters which do not concern him. 

Thus the average man who believes that the law of the Constitu¬ 
tion is as simple and definite as any other law, has his wits sadly 
addled. And his impression that the Constitution can override the 
personal prejudices of the judges is on occasion substantiated, for 
judges do intoxicate themselves with precedents to such an extent 
that they arc sometimes taken in themselves. There thus occurs the 
paradox of conservative justices who seem to be on the liberal side 
and of liberal justices who seem to be on the conservative side. Chief 
Justice I aft, who can hardly be called a liberal, was in favor of 
upholding minimum wage legislation. Justice Holmes betrayed the 
cause of liberalism on a number of occasions. The liberal justices 
without exception joined in killing the NR A. Such occurrences as 
these seem to make all the talk about a liberal or illiberal Supreme 
Court only another source of confusion. Liberalism is a political doc¬ 
trine, but it is easy to point out that judicial review is a legal institu¬ 
tion. Even frequent dissent does not undermine the belief in the in¬ 
tegrity of the Court. Dissent implies at least that there is objective 
law to be discovered. As long as voices of dissent issue from the vaulted 
chamber of the Supreme Court itself, the delusive impression is 
created that the dice are not loaded against the common man. 

The halo which surrounds judges makes it possible for them to 
stand an incredible amount of abuse and vilification. It has always 
been the privilege of the disappointed litigant to repair to the tavern 
and curse the judge, for while the individual judge may err, it is 
assumed that he does so in ignorance, and the integrity of the law 
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itself remains. Thus it has become easy to inculcate an American 
habit of laying the blame for almost all the ills to which the flesh is 
heir upon the Supreme Court of the United States, whuh serves 
indeed as the national scapegoat. When they have opposed the na¬ 
tional will, the . .. justices have been pictured as the ogres of the 
Constitution while the President and Congress have appeared as the 
gallant knights battling to save their victims. Rut only a lew Presi¬ 
dents have left reputations of being anything like Supreme Court 
busters, and their bark always turned out to be worse than their bite. 
President Taft actually vetoed the first bill admitting Arizona to the 
Union, on the ground that its constitution would contain a provision 
for the recall of judicial decisions! A bitter fight was waged against 
the nomination of Justice Brandeis because of his supposed radical¬ 
ism. The Supreme Court of the present [the thirties] generation has 
been denounced primarily because of its resistance to labor legisla¬ 
tion, but Congress has not been very much better. When it turned out 
that in the Sherman Anti-Trust Act and the Clayton Act it had sold 
gold bricks to American labor, it did not enact new legislation, which 
it might well have done, since the Supreme Court decisions did not 
turn upon constitutional questions. 

The mere fact of the Supreme Court's survival suggests that the 
myth of interdepartmental war has had only a partial reality, and 
that the Supreme Court has been able to curb popular aspirations 
only because it is an integral part of the most adroit political system 
ever devised to frustrate the popular will.... 

... To subject the decision of momentous political issues to a tech¬ 
nique developed to dispose of relatively trivial questions can have 
only inevitable consequences. Judicial review has been defended in 
the name of the security of property, yet it has been unable to prevent 
two of the greatest confiscations in the history of property: the aboli¬ 
tion of slavery without compensation, and the destruction of the 
liquor interests. It has been defended in the name of peace and sta¬ 
bility, yet it precipitated one of the bloodiest civil wars in modern 
history and has kept the country in a constant state of political tur¬ 
moil and uncertainty. It has been defended in the name of civil lib¬ 
erty, yet the rights of citizens have been trampled underfoot not only 
in times of war but in peace. The absolute reign of law has often 
been synonymous with the absolute reign of lawlessness. 
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TRIAL BY COMBAT: THE PROBLEM TODAY 2 

In times of change, what should be the functions of the Supreme 
Court? What dangers can this venerable institution guard us against? 
It is our most important symbol of government. It should be the con¬ 
crete dramatization of the ideal that there is a power which prevents 
government action which is arbitrary, capricious, and based on preju¬ 
dice. It may or may not be that had it developed without the power 
to declare laws unconstitutional we might have had all the advantages 
of a flexible government without losing the advantages of a symbol 
of the law above the king. That question, however, is not worth dis¬ 
cussing. We did not develop that way, and the power to declare laws 
unconstitutional is now inseparable from the prestige and power of 
the Court. One cannot build up in a day the kind of tradition which 
surrounds this great institution, and therefore one must accept the 
institution as one finds it. Sudden changes in its power and function 
cannot be made, after it has reached its maturity, any more than great 
branches can be cut off an ancient tree. The practical question, there¬ 
fore, is not of changing its power, but of how it is to exercise that 
power. 

There is no formula for the exercise of such a power. Yet a judge 
who recognizes the evanescent nature of any form of social bookkeep¬ 
ing will hesitate to interfere with any exercise of governmental power 
which is sincere in its purpose and honestly designed as an experiment 
in social welfare. When the Court stands guard over any legal or 
economic theory, or over the form of our governmental structure, 
they are taking a gamble on the continuance of that theory, the out¬ 
come of which the Supreme Court cannot be wise enough to predict. 
The history of the Supreme Court of the United States is spotted with 
decisions declaring invalid unemployment insurance, income taxes, 
federal employment agencies, railway pension schemes. None of these 
decisions has turned back the stream of events. Each of them has only 
added its quota of confusion. 

A Court which recognizes the place of legal and economic theory 
would be freed from the fear that “an impending moral chaos " 3 
could possibly be the result of any conceivable decision which the 

2 From Thurman W. Arnold. The Symbols of Government, New Haven: Yale Uni¬ 
versity Press. 1935. pp. 195—198- Reproduced by permission of the publishers. 

3 Language of Mr. Justice McReynolds. dissenting in the Gold Clause Cases, 294 U.S. 
240.381 (193-J)- 
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Court could make. He would realize that in times of social change 
the greatest danger is from intolerance of the ideas of others, and 
from the neglect of the splendid ideal of a fair trial. Vested property 
interests will either be strong enough to control the political situa¬ 
tion. or so weak that not even the Court can maintain their privileges. 
But the lowly and oppressed, the fanatical idealists who desire to 
speak their theories in public without undergoing martyrdom have 
no protection in the entire system other than the Court. It is here 
that the Court can take a bold stand without gambling on the future, 
because the ideal of a fair trial for the oppressed has survived every 
dictatorship the world has ever known. ... In the celebration of 
legal and economic theories the Court should be equipped only with 
prayer books and collections of familiar quotations. In the protection 
of those seeking a fair trial it should be armed with a sword which it 
dared to use with courage. Here is a function for which me grand old 
ceremony of trial by combat 4 is eminently fitted. It should be used for 
such purposes rather than as an instrument for hit-or-miss conserva¬ 
tive social planning. 

THE COURT AND THE POPULAR WILL* 

... What as to juridical matters is the power of the people as ex¬ 
pressed through electoral and deliberative processes? And what is the 
function of the Court? Are there limitations upon the preponderant 
will and conscience of the people, when deliberatively ascertained? 
If so, what is then the duty of the Court? Are there rights of persons 
and of states that are beyond the power of majorities or of all the 
people to change, while our form of government endures? 

To answer these questions it is necessary to understand the philoso¬ 
phy which motivated the founding fathers. They founded this nation 
upon a system of checks and balances. First there was a balance be¬ 
tween the one, the few and the many. They knew that government 
to be efficient should have an executive head with authority to act 
where prompt action was required. They knew also that the legisla¬ 
tive functions of government required study, deliberation and con¬ 
sultation. The legislative power was therefore vested in representa¬ 
tives of the people. Other powers, however, were reserved to the 

* I.e., the appearance of adversaries before a tribunal. 

6 Editorial in 35 American Bar Association Journal 129-131 (1949). Reproduced by 
permission of the editors. 
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people themselves, such as the selection of representatives and the 
determination of questions of broad policy. 

The next balance was between departments of government—the 
executive, legislative and the judicial. Definite restraints were im¬ 
posed upon the executive and the legislative departments, by provid¬ 
ing first that the officers of those departments should be chosen at 
frequent intervals by the people and next that their acts should be 
subject to judicial review. An independent judiciary was then estab¬ 
lished with authority to restrain abuse of power by other agents of 
government. The judiciary itself was restrained from arbitrary and 
oppressive power by the strict limitation of its activity to the judicial 
function. Courts were not authorized to initiate or execute measures. 
They were empowered merely to determine questions presented in 
the course of judicial proceedings. With the delivery of judgment the 
court’s power came to an end. 

There was a third balance, that between state and national govern¬ 
ments. Local self-government was preserved by restricting federal 
action to such matters of national concern as were entrusted to the 
national government by the Constitution. 

It is therefore apparent that absolute power was not vested in any 
group or any department. The framers of our Constitution knew that 
government was necessary. It was therefore their aim to establish an 
efficient government. History, however, had taught them that it was 
the tendency of governments to become arbitrary and oppressive, and 
they attempted to limit this tendency by establishing a Constitution 
and investing a judiciary with authority to restrain any violation of 
its provisions. 

Our Constitution is based upon a profound understanding of 
human nature. Every normal individual is subject to two impulses: 
the impulse to do as he pleases, and the impulse to do as he ought. 
The one impulse is arbitrary: the other is reasonable. The wisdom 
of ages has crystallized in the adage that “A wise man does what ought 
to be done.” Man’s reason and experience have taught him that there 
is a higher law which cannot be violated or disregarded with impunity. 
This has been referred to for centuries as natural law; and it was 
recognized and acknowledged by the men who drafted the Declara¬ 
tion of Independence and the Constitution. Their intent and their 
effort was to establish a government which would be free from capri¬ 
cious conduct and regulated wholly by law. 

They knew also that the impulse to do as one pleases increases with 
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the increase of power. History revealed to them that those who had 
opposed arbitrary and oppressive power in others adopted arbitrary 
and oppressive methods when they in turn became invested with 
power. When the Parliament of Kngland had won its fight against the 
absolute sovereignty of the Crown, it in turn assumed absolute par¬ 
liamentary sovereignty. The revolt of tlie Colonies was against such 
assumption of power by Parliament. 

The founders of our Government imposed every reasonable restric¬ 
tion upon government to insure the people against despotism—even 
the despotism of the casual majority or the mob. the political pressures 
that are confused as the deliberative will of the people. It was the 
desire of the founders to establish a government which would be 
motivated by reason, not arbitrary will, and it should be constantly 
borne in mind that they recognized the danger of arbitrary action no 
matter by whom exercised. As stated in the Federalist: 

The accumulation of all powers, legislative, executive and judiciary, in 
the same hands, whether of one, a few. or many, and whether hereditary, 
self-appointed, or elective, may justly be pronounced the very definition 
of tyranny. 

Madison, the Father of the Constitution, expressed grave apprehen¬ 
sion of the tendency of the popular element to extend the sphere of 
its activity and draw all power into its •'impetuous vortex." 

There is a tendency today to pamper and pander to so-called pop¬ 
ular will, usually political will or self-interest in ill disguise. History 
reveals that this tendency leads to the disintegration of government. 
The people themselves, if they wish to maintain a government that is 
not of men but of laws, must accept the fact that they and their elec¬ 
toral majorities, no less than the king, are under God and the Law. 

Now this consideration of the philosophy and framework of our 
Government reveals at once the true position and function of the 
Supreme Court. [Ben W.] Palmer is exactly right when he quotes 
the statement that "the Court has no reason for its existence if it 
merely reflects the pressure of the day." Furthermore, the Court 
would exceed its authority and violate the trust reposed in it if it 
should attempt to give effect to supposed popular or political opinion 
against the express provisions of the Constitution, or to attempt to 
amend the Constitution by interpretation, or to usurp the functions 
of the legislative department. The people have power to amend the 
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Constitution, but only in the manner which the Constitution pro¬ 
vides. Neither the Court nor the Congress should arrogate to itself 
the power to amend. 

Now it is apparent that if the Supreme Court is to perform its func¬ 
tion according to the Constitution, it must be made up of men who 
are familiar with the history of our jurisprudence and our constitu¬ 
tionalism, and who arc impersonal, impartial, courageous, trained in 
the law and consecrated to judicial service. Partisanship or bias cor¬ 
rupts the judicial office. That is why it is a gross error to appoint 
partisan judges and why that error cannot be corrected by other par¬ 
tisan appointments from some opposing faction or party. The judges' 
full allegiance must be to the law, for there is the only true sov¬ 
ereignty. 

2. STATESMANSHIP AND JUDICIAL TRADITION 

A COURT OF LAW AND ITS ADVANTAGES 8 

The most important historical fact about the Court is that it started 
its career as a law court for the decision and disposition of law cases. 
That was what it was set up to do by the Constitution, and that is 
what it did do. Mere history is of the first importance. The Constitu¬ 
tion expected its Supreme Court to be a law court, and the debates 
on the convention show that if the Court was going to nullify legisla¬ 
tion it would be expected to do it strictly in line of its judicial duties. 
What was first proposed, in the Virginia Plan, was a Council of Revi¬ 
sion which was to have the veto power instead of the President. This 
was opposed on the ground that it would give the Justices a double 
chance to veto an act of Congress, once on grounds of policy in the 
Council, and again on the grounds of unconstitutionality when the 
act came before them in a law suit. Gerry added that it was quite 
foreign to the nature of the office to make them judges of the policy 
of public measures. Whatever the reason, the convention rejected the 
proposed Council and gave the veto power to the President alone. 

So the Court started as an ordinary law court and it continued to 
be an ordinary law court for a long time. The Justices sat on the 
bench, they heard the arguments of counsel, they gave written opin¬ 
ions, just like any court in the ancient tradition of the Common Law. 
The procedure was, and, of course, still is, the same, writs, declara¬ 
tions, bills in equity, pleadings, judgments, and decrees.... 

0 Excerpts from Chapter 7 of Charles P. Curtis’ Lions Under the Thone (pp. 59-67) , 
reproduced by permission of the author and the publishers. Houghton Mifflin Co. 
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In the early days about 60 per cent of its business was made up of 
ordinary law suits between individuals which depended on the ordi¬ 
nary principles of law, either the common law or the special rules 
that obtain in the three chief fields that had been taken away from 
the state courts and given to the federal courts, admiralty, bankruptcy, 
and patents. Anyhow, almost two-thirds of its business was ordinary 
law suits between individual litigants. And this continued until after 
the Civil War. In 1875. the proportion was a little less, but not much, 
56 per cent. But fifty years later, in 1925. wc find a great change. It 
was only about 15 per cent. Now. in 1945, it would be pretty safe to 
say that this kind of business had almost completely gone. Thumb 
your way through one of the recent volumes of the Court's reports, 
and you will find what Frankfurter and Landis, whose figures I have 
used, call "a different world of ideas." You find the Court passing on 
the meaning or the validity of legislation, on the use and abuse of the 
powers of this or that board or commission, on the right of a state to 
tax or regulate this or that corporation or union, on the constitutional 
propriety of this and the other court's handling of some criminal 
prosecution, on tax matters, on suits against the government. This is 
a great shift into matters of public concern and public interest. Dis¬ 
appointed litigants often say they will carry their appeal right up to 
the Supreme Court of the United States, if necessary. They do not 
get there. For the Court has all but ceased to handle ordinary private 
litigation. 

And yet the Court has never ceased to conduct its business under 
the guise and with all the tools and procedures of an ordinary law 
court. We think of it as a law court. In its tradition and procedure it 
is a law court. Only its business has changed to far transcend ordinary 
litigation. It would not be true—but a good half truth won't do us 
any harm—to go back and wonder if the Council of Revision, thrown 
out of the window by the convention, has not come back down the 
chimney, and without the President being a member, only the Jus¬ 
tices. That is not quite true, but sometimes some of the Justices have 
acted as if it were true. If the Council of Revision had been included 
in the Constitution, would it have survived? Democracy elbowed 
aside the equally undemocratic Electoral College. A Council on 
which the judges sat and openly and candidly passed on the wisdom 
of legislation, would that have stood? 

Anyhow, it was as a court of law that the Court undertook after 
the Civil War to exercise its great power over legislation. Not, of 
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course, only because it sat on a bench and wore robes. It had also all 
the many and great advantages that a court of law possesses in dealing 
with political and economic questions; and at the same time its dis¬ 
advantages. The Justices are quite well aware of both. 

The judicial tradition makes two quite direct and specific demands 
upon a court, both so usual that we take them for granted and miss 
perhaps their cflicacy. One is that the case be decided one way or 
another and as soon as possible. The other is that the judges give 
written opinions, reasoned statements of what the case is, what they 
decide and why. Other governmental officials may have to act, and 
sometimes quickly under the pressure of events. A court is always 
under the pressure ol the tradition, and no other government official 
is required always to give his reasons. He may or he may not, as he 
deems best and when it is expected of him, but it is always expected 
of the Court. A strange inconsistency bids some people deplore crit¬ 
icism of the one governmental body that is required always to offer 
itself for criticism. .. . 

But the requirement of an immediate decision, not contingent on 
events, is the more important and the more valuable. Not that justice 
delayed, as the saying is, is justice denied. That is so in private litiga¬ 
tion, but in public matters, as in every decision, the advantage of an 
immediate decision is not so much the disadvantage of delay as the 
peculiar virtue of being right up against the problem. .. .The pres¬ 
sure of events brings political problems near enough to other depart¬ 
ments of the government, meanwhile keeping those that do not call 
for decision remote enough not to interfere. For the Court it is the 
traditional duty of deciding the instant case that serves this purpose. 
Not until a problem is immediate and unavoidable is a man at his 
best to solve it.... The best individual does best under pressure 
and in a pinch. 

These two demands of the judicial tradition work happily to¬ 
gether. The Court is faced with a problem which it knows it must 
now decide, and in its deliberations it knows, too, that it is going to 
have to give its reasons. A body of men that must explain itself to a 
public that is going to criticize. The function of the bar on these 
public questions is sometimes not fully understood. The bar not only 
aids the Court by arguing the issue before it. The bar is a special set 
of experts retained by the public at large to read the Court’s opinions 
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and expound them co the people. The people not only have a right to 
criticize the Court. They have professionals to help them do it. It is 
a double pity when the bar is so eager to defend the Court's prestige 
that it goes back on its public clients. 


THE JURIST'S ART 7 

The art of judgment is of its own kind. Unlike the poet, the his¬ 
torian. or the essayist, the jurist cannot listen to the promptings of 
his own heart, choose the subject upon which he would write, say as 
he would all that is in his mind, and follow his interest to a fresh 
theme. Instead, as a member of a court, his decisions are a mere step 
in the process of disposing of litigation. He cannot speak until the 
appropriate cause comes along, he can address himself to the larger 
issue only so far as a suit at law allows, he must express a partial 
opinion and wait for a suitable occasion to continue. Even when his 
concern is with constitutional issues, and in granting or withholding 
approval to statutes he is declaring public policy, his manner of 
speech cannot be that of the statesman. His place is in the institution 
of the judiciary: he is bound by its usages and procedures: he ad¬ 
dresses himself, not direc tly to a social question, but to a matter of 
policy translated into the language of law; he cannot escape the values, 
rules, and intellectual ways of the discipline he professes. On the 
frontier where a changing social necessity impinges upon the estab¬ 
lished law, the jurist must possess a double competence; he must 
employ alike legal rule and social fact, and where they clash, as inev¬ 
itably they will in a developing culture, he must effect the best recon¬ 
ciliation that may lie between them. The judge must become the 
statesman without ceasing to be the jurist; the quality of his art lies 
in the skill, the intelligence, and the sincerity with which he man¬ 
ages to serve two masters. 

3. LAW AND PROGRESS 

THE INHERENT CONSERVATISM OF THE 
LEGAL PROFESSION 8 

When we study Roman as well as Anglo-American legal history, we 
find it to be true as a general proposition that the most far-reaching 

7 From the article under the same title by Walton Hamilton in 31 Columbia Law 
Review 1073 (1931) . reproduced by permission of the editors. 

8 By Edgar Bodcnhcimcr. in 23 Indiana Law Journal 221-235 (> 94 8 ) : reproduced by 
permission of the editors. 
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changes and fundamental innovations in the structure and fabric of 
the law were brought about, not by the actions of the legal profession, 
but by the efforts and acts of men or groups of men outside its ranks. 
. . . I he torch of law reform and basic innovation was carried by men 
or groups wielding political power rather than by professional men 
learned in the law. The contributions of the legal profession in pro¬ 
moting and accomplishing momentous changes in the law have been 
relatively small. ... By and large, it can be said that judges and 
lawyers, as such and in their capacity as professional men, have rarely 
been the primary architects of basic legal change. ... 


What is the explanation for this conservative and tradition-bound 
attitude of the legal profession? It might perhaps be argued that the 
customary conservatism of the legal profession finds its explanation 
in the fact that the most prominent lawyers, the leaders and spokes¬ 
men of the profession, have an emotional attachment to the existing 
social and economic order which brought them fame and monetary 
reward, and are therefore disinterested in basic social and legal 
change which would upset the status quo. But this argument docs not 
furnish a full answer to the problem we arc investigating. The medical 
profession, too, presents in its most successful representatives a body 
of men who have achieved recognition and wealth under the existing 
order of things and are generally not in favor of any change. Polit¬ 
ically and economically, the American Medical Association is prob¬ 
ably just as conservative as the American Bar Association. But there 
exists a significant difference. It cannot be said that the medical pro¬ 
fession, within the sphere of its own activity, is generally and habit¬ 
ually inclined to oppose changes in medical methods, the introduction 
of new therapeutic techniques found to be effective, or the use of new 
drugs affording improved methods of treatment. A physician is not 
likely to object to the use of a therapeutic technique because 300 
years ago some wizard in the profession had rejected it. The legal 
profession, on the other hand, is quite prone to maintain the author¬ 
ity of a rule or principle proclaimed 300 years ago on the ground that 
it represents the old-established law. Furthermore, radical advances 
and innovations in medicine have usually originated within the ranks 
of the medical profession and have not, as has happened so frequently 
in the history of the law, been imposed from the outside and in the 
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face of resistance by the profession. The explanation for these differ¬ 
ences is to be sought in the fac t. .. that, in the sphere of the law. the 
"yesterday" is to a much greater extent an integral part of the 'today" 
than, for instance, in the domain of medicine. 


[Throughout history] . . . the law appears as an institution tending 
to integrate certain valuable and constructive elements of the past 
into the fabric of the present, thereby permitting a comparatively 
unbroken and continuous development of a nation. An intimate study 
of legal history will also disclose the fact, related to the previous 
observation, that the law is often an effective device for the neutral¬ 
ization of tensions. Frictions and conflicts of power within as well as 
between nations can in many cases be resolved or at least alleviated 
by the law through compromise and adjustment. In this neutralizing 
process, the treatment of individuals, groups, and nations on the 
basis of a certain equality plays an important part in the realization 
of the aims of the law. Just as tensions in the atomic world of nature 
are neutralized when negative electricity combines with positive 
electricity of equal charge, thus tensions and frictions in human life 
tend to become relieved when grave disparities of power are removed 
and the conflicting forces are brought into a certain state of balance 
and equilibrium. 

Where such an equilibrium lias been achieved, the law will strive 
with all its might to maintain and protect it against disturbances and 
disruption. This is one of its essential functions. For the neutraliza¬ 
tion of tensions which the law endeavors to realize would be largely 
illusory and of little value if the adjustments accomplished by it are 
of an entirely temporary and fleeting character. . . . 

... A certain intent of self-perpetuation is inherent in typical crea¬ 
tions of a legal character: a law is designed to serve as a general rule 
of conduct governing an indeterminate number of situations likely 
to arise in the future. The law giver means to build a lasting and 
durable structure; and the greatest monuments of the law are those 
which have most successfully stood the test of time. 

... If the law gives up its claim to duration and self-perpetuation 
and becomes a cluster of ad hoc measures, solely designed to meet the 
exigency of the moment, it is on its way to self-abdication. When the 
rights and the legal status of individuals and groups in a social system 
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have become insecure, indeterminate, and subject to constant change 
at short intervals, this is a sign that law has given way to arbitrary 
power. Social conditions of excessive fluidity and chronic instability 
are hostile to the idea of law. 

... If we view the law in this light, if we see in it an attempt to arrest 
perpetual and chaotic change and to surround certain human rela¬ 
tions and institutions with guaranties of permanence and duration, 
the commonly retrospective and conservative attitude characteristic 
of the legal profession appears not only as logical but as well-nigh 
inevitable. The members of the Bench and Bar are not primarily 
pioneers and engineers of the future. Their functions are those of 
conservators of certain values of the past which have proved to be 
worthy of preservation: and the most challenging part of this task is 
perhaps that of weaving these values intelligently into the texture of 
the present. 

If this is true, we shall not blame the judiciary for making a cau¬ 
tious, sparing, and reluctant use of the instrument of change. We 
shall understand and, within proper bounds, find justification, for the 
disinclination of the judges to cast off, suddenly, long-established 
principles and doctrines, even where basic social changes make us 
skeptical to their continued application. If the courts have yielded 
to the forward-moving forces in social development only slightly and 
gradually, and usually only in cases where a change in social mores 
was so clear that the application of an old rule to new conditions 
would have been entirely unreasonable, this has been due to reasons 
inherent in the nature of the law itself. 

We find that the functions of the judiciary in the revision and 
modernization of the law are confined to minor alterations and “re¬ 
pairs,'’ necessary to protect the structure, or parts of it, from disinte¬ 
gration and decay; they do not normally go beyond this type of “main¬ 
tenance work.” For great structural changes the judge must rely on 
outside assistance. He cannot himself tear down the edifice of the law 
or substantial parts of it, and replace them with new ones. He is the 
superintendent of this edifice, charged with the duty of keeping it in 
a good state of preservation, rather than its architect. 

The same is true of the lawyer. He, too, must work with the tools 
which the past has handed to him, and his chief task is not that of an 
innovator. The Bench and Bar are not the proper proving ground for 
reformers and advocates of fundamental social change, whose activi¬ 
ties must be confined to the arena of political action where power 
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meets power, and where the dynamic forces of change are beating 
against the protective harness with which the law surrounds existing 
interests and institutions. 

LAWYERS AS SOCIAL ENGINEERS 0 

Although bench and bar have claimed jurisprudence to be a science, 
it is “the last in the march of the sciences away from the method of 
deduction from predetermined conceptions.' By their insistence upon 
the idea of “mechanical jurisprudence”—that the judges do not make 
but only declare the law and that a decision “must be upon some 
universal proposition valid in all places and at all times"—lawyers 
and judges have sought to remove constitutional questions from the 
field of popular discussion and control. Fortunately, Americans are 
today [quoting Dean Roscoe Round] “beginning to learn that judicial 
decisions are not babies brought by constitutional storks but are born 
out of the travail of economic circumstance." 

To bring the same enlightenment to the legal profession it will 
happily not be necessary to “kill all the lawyers," as Dick suggested to 
Jack Cade. Some of the teachers and writers who have been respon¬ 
sible for the education of the public since the turn of the century are 
also members of a new teaching bar. These men, beginning with 
Professor James Bradley Thayer of the Harvard Law School, have 
inculcated in a small but increasing number of law students a skep¬ 
ticism of judicial dogma and a sense of the law as a human institution 
which is shot through with the vagaries and interest of the human 
beings controlling it. Assisted by social scientists and philosophers 
from outside, they have made the leading law school journals organs 
of criticism and analysis which have awakened the people and the 
judges to the social and economic bias at the root of judicial decisions. 
In like manner have they questioned the theory of “benevolent con¬ 
flict” basic in both laissez faire and the legal process, exposing the 
tendency of the primitive “trial by verbal combat" to hinder justice 
by obscuring truth rather than discovering and applying it to social 
problems. The bar has been a great propaganda machine which has 
focused on the judiciary a barrage of words, phrases, symbols and 
creeds rendered weighty by the predominantly verbal nature of legal¬ 
ism. Contentiousness and delay have characterized the process in a 
day when the normal complexity of human relations is sufficient to 

® From Benjamin R. Twlss. Lawyers and the Constitution, pp. 259-2G.1. Reproduced 
by permission of ihc publishers. Princeton University Press. 
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furnish challenging occupation to any number of enlightened lawyers 
without the need of perpetuating difficulties as vested interests. 

Vet many legal problems are in essence economic or sociological 
problems, and legal standards alone are likely to be disastrous if 
applied to large classes of society. W hile experimental sciences make 
a point of ascertaining the results of their conclusions, no provision 
is made in the law for such a method. Nevertheless lawyers invent 
economic devices and the judges adopt them, with no more justifica¬ 
tion than the manipulation of the precedents supplied by the lawyers. 
Fortunately a number of progressive law schools are emphasizing the 
integration of law with the realities of business, government, and 
social conditions by relating it continuously to such activities as 
accounting, administration and industrial relations. Law journals 
and books are concerned with bringing the law into accord with mod¬ 
ern scientific method, and judges are asking the bar to devise better 
means of determining questions of fact. The increasing use of scien¬ 
tific evidence shows a change from the view that law is self-sufficient 
to a realization of its function as a social institution, but the rapidity 
of this change must still depend largely upon the initiative of 
the lawyers. 

Not wholly, however, for the reliance of the Supreme Court upon 
statistics and other results of economic research in upholding the 
National Labor Relations Act illustrates the growing influence of 
governmental administrative agencies upon constitutional law. 
Whereas precedent, like habit, makes for stability, the administrative 
process is geared to the dynamic conditions of today, which require 
a stability more resilient and adaptable to change and complexity 
than dogmatic attitudes and traditional procedures can provide. 
Legal formalism leads to the rigid crystallization of administrative 
practice whose prime requisite is flexibility to meet many variable 
circumstances equitably and efficiently. Thus the administrator has 
often to replace the absolute ought of legal concepts with the rela¬ 
tive is of scientific facts or public policy; and when there is a sub¬ 
stantial difference of opinion as to the facts involved in a public 
problem these may not, in a democracy, be what a minority of law¬ 
yers, judges, or even scientific experts asserts to be facts, sincerely or 
otherwise. The process of science, like the law itself, in the field of 
political questions is exposed to the abuse of bias and interest. 
Hence the need to have regard for public policy as determined by 
the understanding of the currently prevailing majority. 
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The central need is not to obstruct government as baneful. It is to 
make administration more democratically effective as a protection 
for the freest possible development of the individual against threats 
from any quarter. The reconciliation ot individual liberty with major¬ 
ity rule is a public problem, for in a complex society liberty is only 
the result of compromise. Administrative law represents a rational 
effort to attack this problem on a basis of public organization rather 
than on the fictitious plane of absolute private rights. By its provi¬ 
sion for fact-finding as well as for carrying out public polity it is 
better adapted than legal procedure to the needs of modern demo¬ 
cratic administration. Heretofore the mutually interwoven growth 
of economic institutions and constitutional doctrines has often been 
at cross purposes with legislative policy and social fact. Now. as Jus¬ 
tice Holmes long advocated, the Supreme Court is manifesting an 
increasing disposition to accept the aid of legislatures and investiga¬ 
tive agencies in determining the structure of our economy. A still 
more fundamental change in viewpoint toward the judicial process 
was illustrated by the words of Justice Stone, who said. 'The doctrine 
of stare decisis, however appropriate or even necessary at times, has 
only a limited application in the field of constitutional law. 

The lawyers also are needed to help construct channels for social 
cooperation, to strengthen democracy in legislation, administration, 
and adjudication. “Law is the frame which contains society, as its 
banks contain a river,” said Brooks Adams, “and if the flow of a river 
be increased a thousandfold, the banks must be altered to correspond, 
or there will be a flood overwhelming in proportion to the uncontrol¬ 
lable energy generated.” Many recognize the implications of new con¬ 
ditions. There have always been lawyers who have put the public 
interest before private profit. The Association of the Bar of the City 
of New York has balanced . .. [servility to private corporate interests] 

. . . with important public service from time to time. At present it is 
fighting the movement to impose the rigid formalities of the law on 
administrative procedure. 

Proposed legislation designed thus to hamstring administration, 
characterized by a senator as "a bill to end unemployment among 
lawyers.” is in reality a flank attack from the camp of laissez faire. It 
seeks to hinder the effectiveness of the chief new instruments of pub¬ 
lic regulation of economic enterprise, especially the National Labor 
Relations Board and the Securities and Exchange Commission. That 
the leader of the movement is the American Bar Association, sup- 
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ported by the Chamber of Commerce of the United States and the 
Republican platform of 1940, accords with the old patterns of the 
relation between law and private capitalism. The accompanying 
assumption of “authority” to interpret the American spirit as a spe¬ 
cially qualified elite is essentially the same as such assertions else¬ 
where in the world. It therefore behooves the lawyers, unless they 
wish to lose their position as experts in the structure of society, to 
reexamine their motives, and to cease insisting upon their divine 
ordination as a priesthood of legalistic hocus-pocus. Instead, respon¬ 
sibility must be accompanied by humility and dedication to pub¬ 
lic service. 

Individualism as a philosophy and a principle of government is 
still valid, and the governmental form of individualism is democracy. 
The true function of the lawyer, then, is to guide the development 
of popular self-government rather than oppose it; to throw his energy 
and intelligence as a social engineer into the construction of equitable 
methods of administration rather than to sabotage cooperative effort 
with shibboleths and slogans. Law and justice have claimed some of 
the best intellects history has produced. That these be turned to con¬ 
structive rather than obstructive efforts is essential to the survival 
of democracy. 
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The Constitution 


of the United States 


Preamble 

Wc ihe People of the Uniicd Slates, in Order to form a more perfect 
Union, establish Justice, insure domestic Tranquility, provide for the 
common defence, promote the general Welfare, and secure the Blessings 
of Liberty to ourselves and our Posterity, do ordain and establish this 
Constitution for the United States ol America. 

Article I 

Section i. All legislative Powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate and House 
of Representatives. 

Section 2. The House of Representatives shall be composed of Mem¬ 
bers chosen every second Year by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite for Electors 
of the most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the 
Age of twenty five Years, and been seven Years a Citizen of the United 
States, and who shall not, when elected, be an inhabitant of that Slate in 
which he shall be chosen. 

Representatives and direct Taxes shall be apportioned among the sev¬ 
eral States which may be included within this Union, according to their 
respective Numbers, [which shall be determined by adding to - the whole 
Number of free Persons, including those bound to Service for a Term of 
Years, and excluding Indians not taxed, three fifths of all other Persons .] 1 
The actual Enumeration shall be made within three Years after the first 
Meeting of the Congress of the United States, and within every subsequent 


1 Superseded by the Fourteenth Amendment. 
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Term of ten Years, in such Manner as they shall by law direct. The Num¬ 
ber of Representatives shall not exceed one for every thirty Thousand, 
but each State shall have at Least one Representative; and until such 
enumeration shall be made, the State of New Hampshire shall be entitled 
10 tlnise three, Massachusetts eight, Rhodc-Island and Providence Planta¬ 
tions one, Connecticut five. New-York six, New Jersey four, Pennsylvania 
eight. Delaware one, Maryland six, Virginia ten. North Carolina five. 
South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, the Exec¬ 
utive Authority thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Offi¬ 
cers; and shall have the sole Power of Impeachment. 

Section 3. The Senate of the United States shall be composed of two 
Senators from each State, [chosen by the Legislature thereof,] 2 for six 
Years; and each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes. The 
Scats of the Senators of the first Class shall be vacated at the Expiration of 
the second Year, of the second Class at the Expiration of the fourth Year, 
and of the third Class at the Expiration of the sixth Year, so that one third 
may be chosen every second Year; [and if Vacancies happen by Resigna¬ 
tion, or otherwise, during the Recess of the Legislature of any State, the 
Executive thereof may make temporary Appointments until the next 
Meeting of the Legislature, which shall then fill such Vacancies.] 3 

No Person shall be a Senator who shall not have attained to the Age of 
thirty Years, and been nine Years a Citizen of the United States, and who 
shall not. when elected, be an Inhabitant of that State for which he shall 
be chosen. 

The Vice President of the United States shall be President of the Senate, 
but shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro 
tempore, in the Absence of the Vice President, or when he shall exercise 
the Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When 
sitting for that Purpose, they shall be on Oath or Affirmation. When the 
President of the United States is tried, the Chief Justice shall preside: and 
no Person shall be convicted without the Concurrence of two thirds of the 
Members present. 

Judgment in Cases of Impeachment shall not extend further than to 
removal from Office, and disqualification to hold and enjoy any Office of 
honor. Trust or Profit under the United States: but the Party convicted 


2 Superseded by che Seventeenth Amendment. 
8 Modified by the Seventeenth Amendment. 
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shall nevertheless be liable and subject to Indictment, Trial, Judgment 
and Punishment, according to Law. 

Section 4. The Times. Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State by the Leg¬ 
islature thereof; but the Congress may at any time by Law make or alter 
such Regulations, except as to the Places of chusing Senators. 

[The Congress shall assemble at least once in every Year, and such Meet¬ 
ing shall be on the first Monday in December, unless they shall by Law 
appoint a different Day.] 4 

Section 5. Each House shall be the Judge of the Elections. Returns 
and Qualifications of its own Members, and a Majority of each shall con¬ 
stitute a Quorum to do Business; but a smaller Number may adjourn 
from clay to day. and may be authorized to compel the Attendance of 
absent Members, in such Manner, and under such Penalties as each House 
may provide. 

Each House may determine the Rules of its Proceedings, punish its 
Members for disorderly Behaviour, and. with the Concurrence of two 
thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time 
to time publish the same, excepting such Parts as may in their Judgment 
require Secrecy: and the Yeas and Nays of the Members of cither House 
on any question shall, at the Desire of one fifth of those Present, be entered 
on the Journal. 

Neither House, during the Session of Congress, shall, without the Con¬ 
sent of the other, adjourn for mote than three days, nor to any other Place 
than that in which the two Houses shall be sitting. 

Section 6. The Senators and Representatives shall receive a Compen¬ 
sation for their Services, to be ascertained by Law. and paid out of the 
Treasury of the United States. They shall in all Cases, except Treason. 
Felony and Breach of the Peace, be privileged from Arrest during their 
Attendance at the Session of their respective Houses, and in going to and 
returning from the same; and for any Spcccli or Debate in either House, 
they shall not be questioned in any other Plate. 

No Senator or Representative shall, during the Time for which he was 
elected, be appointed to any civil Office under the Authority of the United 
States, which shall have been created, or the Emoluments whereof shall 
have been cncreased during such time; and no Person holding any Office 
under the United States, shall be a Member of cither House during his 
Continuance in Office. 

Section 7. All bills for raising Revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with Amendments 
as on other Bills. 


4 Superseded by the Twentieth Amendment. 
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Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the 
United States; If he approve he shall sign it, but if not he shall return it, 
with his Objections to that House in which it shall have originated, who 
shall enter the Objections at large on their Journal, and proceed to recon¬ 
sider it. If alter such Reconsideration two thirds of that House shall agree 
to pass the Bill, it shall be sent, together with the Objections, to the other 
House, by which it shall likewise be reconsidered, and if approved by two 
thirds ol that House, it shall become a Law. But in all such Cases the Votes 
ol both Houses shall be determined by >eas and Nays, and the Names of 
the Persons voting for and against the Bill shall be entered on the Journal 
of each House respectively. If any Bill shall not be returned by the Presi¬ 
dent within ten Days (Sundays excepted) after it shall have been presented 
to him, the Same shall be a Law. in like Manner as if he had signed it. 
unless the Congress by their Adjournment prevent its Return, in which 
Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Sen¬ 
ate and House of Representatives may be necessary (except on a question 
of Adjournment) shall be presented to the President of the United States; 
and before the Same shall take Effect, shall be approved by him, or being 
disapproved by him. shall be repassed by two thirds of the Senate and 
House ol Representatives, according to the Rules and Limitations pre¬ 
scribed in the Case of a Bill. 

Ljt^ Sectio 1 1 8^ >J~he Congress shall have Power To lay and collect 'Faxes, 
/ Duties. Imposts and Excises, to pay the Debts and provide for the common 
/ Defence and gener al Welfar e of t heJJniied States; but all Duties. Imposts 
and Excises shall be uniform throughout the United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes; 

To establish a uniform Rule of Naturalization, and uniform Laws on 
the subject of Bankruptcies throughout the United States: 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix 
the Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and 
current Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, 
and Offences against the Law of Nations: 
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To declare War. giant Letters ol Marque and Repiisal. and make Rules 
concerning Captures on Land and Water: 

To raise and support Armies, but no Appiopiiation of Money to that 
Use shall be for a longer Term than two Years: 

To provide and maintain a Navy: 

To make Rules for the Government anti Regulation ol the land anti 
naval Forces; 

To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions: 

To provide for organizing, arming, and disciplining, the Militia, and 
for governing such Pait of them as may be employed in the Service of the 
United States, reserving to the States respectively, the Appointment of the 
Officers, and the Authority of training the Militia according to the disci¬ 
pline prescribed by Congress: 

To exercise exclusive Legislation in all Cases whatsoever, over such 
District (not exceeding ten Miles square) as may. by Cession of particular 
States, and the Acceptance of Congress, become the Scat of the Govern¬ 
ment of the United States, and to exercise like Authority over all Places 
purchased by the Consent ol the Legislature of the State in which the 
Same shall be. for the Erection ol Forts. Magazines. Arsenals. dock-Yards. 
and other needful Buildings;—And 

. To make all Laws which shall be necessary and proper for carry ing into 
f Execution the foregoing Powers, and all other Powers vested by this Con¬ 
stitution in the Government ol the United States, or in any Department 
l or Officer thereof. 

Section 9. The Migration or Importation of such Persons as any of 
the States now existing shall think proper to admit, shall not be prohibited 
by the Congress prior to the Year one thousand eight hundred and eight, 
but a Tax or duty may be imposed on such Importation, not exceeding 
ten dollars for each Person. 

The Privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public safety may 
require it. 

No Bill of Attainder or ex |>ost facto Law shall be passed. 

No Capitation, or other direct. Tax shall he laid, unless in Proportion 
to the Census or Enumeration herein before directed to he taken. 1 
No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Rev¬ 
enue to the Ports of one State over those of another; nor shall Vessels 
bound to. or from, one State, be obliged to enter, clear, or pay Duties 
in another. 

No money shall be drawn from the Treasury, but in Consequence of 
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Appropriations made by Law; and a regular Statement and Account of 
the Receipts and Expenditures of all public Money shall be published 
from time to time. 

No Title of Nobility shall be granted by the United States: And no Per¬ 
son holding any Office of Profit or Trust under them, shall, without the 
Consent of the Congress, accept any present. Emolument, Office, or Title, 
of any kind whatever, from any King. Prince, or foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Con¬ 
federation; grant Letters of Marque and Reprisal; coin Money; emit Bills 
of Credit; make any Thing but gold and silver Coin a Tender in Payment 
of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing 
the Obligation of Contracts, or giant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing it's inspection laws; and the net Produce of all Duties and Im¬ 
posts, laid by any State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be subject to the 
Revision, and Control of the Congress. 

No State, shall, without the Consent of Congress, lay any Duty of Ton¬ 
nage, keep Troops, or Ships of War in time of Peace, enter into any Agree¬ 
ment or Compact with another State, or with a foreign Power, or engage 
in War, unless actually invaded, or in such imminent Danger as will not 
admit of delay. 

Article II. 

Section i. The executive Power shall be vested in a President of the 
United States of America. He shall hold his Office during the Term of four 
Years, and, together with the Vice President, chosen for the same Term, 
be elected, as follows 

Each State shall appoint, in such Manner as the Legislature thereof 
may direct, a Number of Electors, equal to the whole Number of Senators 
and Representatives to which the State may be entitled in the Congress: 
but no Senator or Representative, or Person holding an Office of Trust or 
Profit under the United States, shall be appointed an Elector. 

[The Electors shall meet in their respective States, and vote by Ballot 
for two Persons, of whom one at least shall not be an Inhabitant of the 
same State with themselves. And they shall make a List of all the Persons 
voted for, and the Number of Votes for each; which list they shall sign and 
certify, and transmit sealed to the Seat of the Government of the United 
States, directed to the President of the Senate. The President of the Senate 
shall, in the Presence of the Senate and House of Representatives, open 
all the Certificates, and the Votes shall then be counted. The person hav¬ 
ing the greatest Number of Votes shall be the President, if such Number 
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be a Majority of the whole Number of Electors appointed; and if there 
be more than one who have such Majority, and have an equal Number of 
Votes, then the House of Representatives shall immediately chusc by 
Ballot one of them for President; and if no Person have a Majority, then 
from the five highest on the List the said House shall in like Manner chusc 
the President. But in chusing the President, the Votes shall be taken by 
States, the Representation from each State having one Vote; A quorum 
for this purpose shall consist of a Member or Members from two thirds 
of the States, anti a Majority of all the States shall be necessary to a Choice. 
In every Case, after the Choice of the President, the Person having the 
greatest Number of Votes of the Electors shall be the Vice President. But 
if there should remain two or more who have equal Votes, the Senate 
chusc from them by Ballot the Vice President.] 5 

The Congress may determine the Time of chusing the Electors, and the 
Day on which they shall give their Votes; which Day shall be the same 
throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the United 
States, at the time of the Adoption of this Constitution, shall be eligible to 
the Office of President; neither shall any Person be eligible to that Office 
who shall not have attained to the Age of thirty five Years, and been four¬ 
teen Years a Resident within the United States. 

In Case of the Removal of the President from Office, or of his Death. 
Resignation, or Inability to discharge the Powers and Duties of the said 
Office, the Same shall devolve on the Vice President, and the Congress may 
by Law provide for the Case of Removal, Death, Resignation or Inability, 
both of the President and Vice President, declaring what Officer shall then 
act as President, and such Officer shall act accordingly, until the Disability 
be removed, or a President shall be elected. 

The President shall, at stated Times receive for his Services, a Compen¬ 
sation. which shall neither be encreased nor diminished during the Period 
for which he shall have been elected, and he shall not receive within that 
Period any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the follow¬ 
ing Oath or Affirmation:—"I do solemnly swear (or affirm) that I will faith¬ 
fully execute the Office of President of the United States, and will to the 
best of my Ability, preserve, protect and defend the Constitution of the 
United States.” 

Section 2. The President shall be Commander in Chief of the Army 
and Navy of the United States, and of the Militia of the several States, 
when called into the actual Service of the United States; he may require 
the Opinion, in writing, of the principal Officer in each of the executive 
Departments, upon any Subject relating to the Duties of their respective 


6 Superseded by the Twelfth Amendment. 
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Offices, and he shall have Power to grant Reprieves and Pardons for Of- 
lences against the United States, except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Sen¬ 
ate, to make I reaties, provided two thirds of the Senators present concur; 
and he shall nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Ministers and Consuls, 
Judges of the supreme Court, and all other Officers of the United States, 
whose Appointments are not herein otherwise provided for, and which 
shall be established by Law: but the Congress may by Law vest the Ap¬ 
pointment of such inferior Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments. 

I he President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall 
expire at the End of their next Session. 

Section 3. He shall from time to time give to the Congress Informa¬ 
tion of the State of the Union, and recommend to their Consideration 
such Measures as he shall judge necessary and expedient; he may. on 
extraordinary Occasions, convene both Houses, or either of them, and in 
Case of Disagreement between them, with Respect to the Time of Ad¬ 
journment, he may adjourn them to such Time as he shall think proper; 
he shall receive Ambassadors and other public Ministers: he shall take 
Care that the Laws be faithfully executed, and shall Commission all 
Officers of the United States. 

Section 4. The President, Vice President and all civil Officers of the 
United States, shall be removed from Office on Impeachment for, and 
Conviction of, Treason. Bribery, or other high Crimes and Misdemeanors. 

Article III. 

Section 1. The judicial Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as the Congress may from 
time to time ordain and establish. The Judges, both of the supreme and 
inferior Courts, shall hold their Offices during good Behaviour, and shall, 
at stated Times, receive for their Services, a Compensation, which shall 
not be diminished during their Continuance in Office. 

Section 2. The judicial Power shall extend to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United States, and 
Treaties made,* or which shall be made, under their Authority;—to all 
Cases affecting Ambassadors, other public Ministers and Consuls;—to all 
Cases of admiralty and maritime Jurisdiction;—to Controversies to which 
the United States shall be a Party;—to Controversies between two or more 
States;—between a State and Citizens of another State; 6 —between Citizens 
of different States,—between Citizens of the same State claiming Lands 


0 Modified by the Eleventh Amendment. 
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under Grants of different States, and between a State, or the Citizens 
thereof, and foreign States. Citizens or Subjects. 

In all eases affecting Ambassadors, other public Ministers and Consuls, 
and those in which a State shall be Party, the supreme Court shall have 
original Jurisdiction. In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law and Fact, with 
such Exceptions, and under such Regulations as the Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, shall be by 
Jury; and such Trial shall be held in the State where the said Crimes shall 
have been committed; but when not committed within any State, the Trial 
shall be at such Place or Places as the Congress may by Law have directed. 

Section 3. Treason against the United States, shall consist only in levy¬ 
ing War against them, or in adhering to their Enemies, giving them Aid 
and Comfort. No Person shall be convicted of Treason unless on the 
Testimony of two Witnesses to the same overt Act. or on Confession in 
open Court. 

The Congress shall have Power to declare the Punishment of I reason, 
but no Attainder of Treason shall woik Corruption of Blood, or Forfeiture 
except during the Life of the Person attainted. 


A rticle IV 

Section 1. Full Faith and Credit shall be given in each State to the 
public z\cts. Records, and judicial Proceedings of every other State. And 
the Congress may by general Laws piescribc the Manner in which such 
Acts, Records and Proceedings shall be proved, and the Effect thereof. 

Section 2. The Citizens of each Slate shall be entitled to all Privileges 
and Immunities of Citizens in the several States. 

A Person charged in any State with Treason. Felony, or other Crime, 
who shall flee from Justice, and be found in another State, shall on 
Demand of the executive Authority of the State from which he fled, be 
delivered up, to be removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or Regu¬ 
lation therein, be discharged from such Service or Labour, but shall be 
delivered up on Claim of the Party to whom such Service or Labour 
may be due. 

Section 3. New States may be admitted by the Congress into this 
Union; but no new State shall be formed or erected within the Jurisdic¬ 
tion of any other State; nor any State be formed by the Junction of two or 
more States, or Parts of States, without the Consent of the Legislatures of 
the States concerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property belong- 
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ing to the United States; and nothing in this Constitution shall be so con- 
stmed as 10 Prejudice any Claims ol the United States, or of any 
particular State. 

Section 4. The United States shall guarantee to every State in this 
Union a Republican Form of Government, and shall protect each of them 
against Invasion; and on Application ol the Legislature, or of the Execu¬ 
tive (when the Legislature cannot be convened) against domestic Violence. 

Article T 

1 lie Congress, whenever two thirds ol both Houses shall deem it neces¬ 
sary. shall propose Amendments to this Constitution, or. on the Applica- 
lion of the Legislatures of two thirds of the several States, shall call a 
Convention for proposing Amendments, which, in either Case, shall be 
\alid to all Intents and Purposes, as Part of this Constitution, when rati- 
hed by the Legislatures ol three fourths of the several States, or by Con¬ 
ventions in three fourths thereof, as the one or the other Mode of Ratifi¬ 
cation may be proposed by the Congress; Provided that no Amendment 
which may be made prior to the Year One thousand eight hundred and 
eight shall in any Manner alfcct the first and fourth Clauses in the Ninth 
Section ol the first Article; and that no State, without its Consent, shall 
be deprived of it's equal Sullrage in the Senate. 

Article VI 

All Debts contracted and Engagements entered into, before the Adop¬ 
tion ol this Constitution, shall be as valid against the United States under 
this Constitution, as under the Confederation. 

1 his Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall be the supreme Law 
of the Land; and the Judges in every State shall be bound thereby, any 
Filing in the Constitution or Laws of any Slate to the Contrary not¬ 
withstanding. 

The vSenators and Representatives before mentioned, and the Members 
ol the several State Legislatures, and all executive and judicial Officers, 
both of the United States and of the several States, shall be bound by 
Oath or Affirmation, to support this Constitution; but no religious Test 
shall ever be required as a Qualification to any Office or public Trust 
under the United States. 

Article VII 

The Ratification of the Conventions of nine States, shall be sufficient 
for the Establishment of this Constitution between the States so ratifying 
the Same. 


[Signatures omitted.] 


THE CONSTITUTION OF THE UNITED STATES 


663 

ARTICLES in addition to. and Amendment of the Constitution of the 
United States ol America, proposed by Congress, and ratified by the Legis¬ 
latures of the several States, pursuant to the fifth Article of the original 
Constitution. 

Article I 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof: or abridging the freedom of speech, 
or of the press: 01 the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

Article II 

A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed. 

Article III 

No Soldier shall, in time of jxracc be cpiartered in any house, without 
the consent of the Owner, nor in time of war, but in a manner to be 
prescribed by law. 

Article IV 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be vio¬ 
lated, and no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

Article V 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury,^except in 
cases arising in the land or naval forces, or in the Militia, when in actual 
service in time of War or public dangcr;)nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor be 
deprived of life. liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation. 

Article VI 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law. and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against him; 
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to have compulsory process for obtaining witnesses in his favor, and to 
have the Assistance of Counsel for his defence. 

Article VII 

In Suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined in any Court of the United 
States, than according to the rules of the common law. 

Article VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted. 

Article IX 

I he enumeration in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people. 

6 * Article X 

I he powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, arc reserved to the States respectively, or 
to the people. 

Article XI 

I he Judicial power of the United States shall not be construed to ex¬ 
tend to any suit in law or equity, commenced or prosecuted against one 
of the United States by Citizens of another State, or by Citizens or Subjects 
of any Foreign State. 

Article XII 

I he Electors shall meet in their respective states, and vote by ballot 
for President and Vice-President, one of whom, at least, shall not be an 
inhabitant of the same state with themselves; they shall name in their 
ballots the person voted for as President, and in distinct ballots the person 
voted for as Vice-President, and they shall make distinct lists of all persons 
voted for as President, and of all persons voted for as Vice-President, and 
of the number of votes for each, which lists they shall sign and certify, and 
transmit sealed to the seat of the government of the United States, di¬ 
rected to the President of the Senate;—The President of the Senate shall, 
in the presence of the Senate and House of Representatives, open all cer¬ 
tificates and the votes shall then be counted;—The person having the 
greatest number of votes for President, shall be the President, if such 
number be a majority of the whole number of Electors appointed; and if 
no person have such majority, then from the persons having the highest 



THE CONSTITUTION OF THE UNITED MATES 665 

numbers not exceeding three on the list of those voted for as President, 
the House of Representatives shall choose immediately, by ballot, the 
President. But in choosing the President, the votes shall be taken by states, 
tile representation from each state having one vote; a quorum for this 
purpose shall consist of a member or members from two-thirds of tin 
states, and a majority of all the stales shall be necessary to a choice. And 
if the House of Representatives shall not choose a President whenever 
the right of choice shall devolve upon them, before the fourth day ol 
March next following, then the Vice-President shall act as President, as in 
the case of the death or other constitutional disability ol the President.— 
The person having the greatest number of votes as Vice-President, shall 
be the Vice-President, it such number be a majority ol the whole number 
of Electors appointed, and if no person have a majority, then from the two 
highest numbers on the list, the Senate shall choose the Vice-President: 
a quorum for the purpose shall consist of two-thirds ol the whole numbei 
of Senators, and a majority of the whole number shall be necessary to a 
choice. But no person constitutionally ineligible to the office ol President 
shall be eligible to that ol Vice-President ol the United States. 

Article XIII 

Section i. Neither slavery nor involuntary servitude, except as a pun¬ 
ishment for crime whereof the party shall have been duly convicted, shall 
exist within the United States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appro¬ 
priate legislation. 

Article XIV 

Section i. All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, arc citizens of the United States and 
of the State wherein they reside. No Slate shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several 
States according to their respective numbers, counting the whole numbei 
of persons in each State, excluding Indians not taxed. But when the right 
to vote at any election for the choice of electors for President and Vice 
President of the United States, Representatives in Congress, the Executive 
and Judicial officers of a State, or the members of the Legislature thereof, 
is denied to any of the male inhabitants of such State, being twenty-one 
years of age, and citizens of the United States, or in any way abridged, 
except for participation in rebellion, or other crime, the basis of repre- 
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sentation therein shall be reduced in the proportion which the number of 
such male citizens shall bear to the whole number of male citizens twenty- 
one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress. 
01 elector ol President and Vice President, or hold any office, civil or mili¬ 
tary, undei the United States, or under any State, who, having previousl} 
taken an oath, as a member of Congress, or as an officer of the United 
States, or as a member of any State legislature, or as an executive or judi¬ 
cial officer of any State, to support the Constitution of the United States, 
shall have engaged in insurrection or rebellion against the same, or given 
aid and comfort to the enemies thereof. But Congress may by a vote of 
two-thirds of each House, remove such disability. 

Section j. The validity of the public debt of the United States, author¬ 
ized by law. including debts incurred for payment of pensions and boun¬ 
ties for services in suppressing insurrection or rebellion, shall not be 
questioned. But neither the United States nor any state shall assume or 
pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation of any 
slave; but all such debts, obligations, and claims shall be held illegal 
and void. 

Section 5. The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article. 

Article XV 

Section 1. The right of citizens of the United States to vote shall not 
be denied 01 abridged by the United States or by any State on account o! 
race, color, or previous condition of servitude— 

Section 2. The Congress shall have power to enforce this article by 
appropriate legislation— 

Article XVI 

The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration. 

Article XVII 

The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof, for six years; and each Senator 
shall have one vote. The electors in each State shall have the qualifications 
requisite for electors of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, 
the executive authority of such State shall issue writs of election to fill 
such vacancies: Provided, That the legislature of any State may empower 
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the executive thereof to make temporary appointments until the people 
(ill the vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to allect the election or 
term of any Senator chosen before it becomes valid as part of the Con¬ 
stitution. 

Article XVII / 

Section 1. After one year from the ratification of this article the manu¬ 
facture. sale, or transportation of intoxicating liquors within, the importa¬ 
tion thereof into, or the exportation thereof from the United Slates and 
all territory subject to the jurisdiction theieof for beverage purposes is 
hereby prohibited. 

Section 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

Section 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of the 
several Slates, as provided in the Constitution, within seven years from 
the date of the submission hereof to the States by the Congress. 7 

A rticle XIX 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate leg¬ 
islation. 

Article XX 

Section 1. The terms of the President and Vice President shall end 
at noon on the 20th day of January, and the terms of Senators and Repre¬ 
sentatives at noon on the 3d day of January, of the years in which such 
terms would have ended if this article had not been ratified; and the 
terms of their successors shall then begin. 

Section 2. The Congress shall assemble at least once in every year, 
and such meeting shall begin at noon on the 3d day of January, unless 
they shall by law appoint a different day. 

Section 3. If, at the time fixed for the beginning of the term of the 
President, the President elect shall have died, the Vice President elect shall 
become President. If a President shall not have been chosen before the 
time fixed for the beginning of his term, or if the President elect shall 
have failed to qualify, then the Vice President elect shall act as President 
until a President shall have qualified; and the Congress may by law pro¬ 
vide for the case wherein neither a President elect nor a Vice President 
elect shall have qualified, declaring who shall then act as President, 01 


7 Superseded by the Twenty-first Amendment. 
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the manner in which one who is to act shall be selected, and such person 
shall act accordingly until a President or Vice President shall have 
qualified. 

Section 4. The Congress may by law provide for the case of the death 
of any of the persons from whom the House of Representatives may 
choose a President whenever the right of choice shall have devolved upon 
1 hem, and for the case of the death of any of the persons from whom the 
Senate may choose a Vice President whenever the right of choice shall 
have devolved upon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October 
following (he ratification of this article. 

Section 6. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of three- 
fourths of the several States within seven years from the date of its 
submission. 

Article XXI 

Section 1. The Eighteenth article of amendment to the Constitution 
of the United States is hereby repealed. 

Section 2. The transportation or importation into any State, Terri¬ 
tory. or possession of the United States for delivery or use therein of in¬ 
toxicating liquors, in violation of the laws thereof, is hereby prohibited. 

Section 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by conventions in the several 
States, as provided in the Constitution, within seven years from the date 
of the submission hereof to the States by the Congress. 

Article XXII 

Section 1. No person shall be elected to the office of the President 
more than twice, and no person who has held the office of President, or 
acted as President, for more than two years of a term to which some other 
person was elected President shall be elected to the office of the President 
more than once. But this Article shall not apply to any person holding 
the office of President when this Article was proposed by the Congress, and 
shall not prevent any person who may be holding the office of President, 
or acting as President, during the term within which this Article becomes 
operative from holding the office of President or acting as President dur¬ 
ing the remainder of such term. 

Section 2. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of three- 
fourths of the several States within seven years from the date of its sub¬ 
mission to the States by the Congress. 
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